This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


REPORTS 

OF 

CASES 

ARGUED  AND  DETERMINKD 

IN  THE 

COURT  OF  EXCHEQUER, 

sit  %m  anb  fn  dqaiti, 

AND  IN  THE 

EXCHEQUER  CHAMBER, 

3|n  (Equity  aim  fn  (txmt, 

PROM 

EASTER  TERM,  69  GEO.  III. 

TO 

MICHAELMAS  TERM,  60  GEO.  III. 

BOTH  INCLUSIVE. 

VOL.  VII. 


By  GEORGE  PRICE,  Esq. 

OP   THE  MIDDLE  TEMPLE,  BARRISTER  AT  LAW. 


LONDON: 

PRINTBD  FOR  R.  PHEMBT,  INNER   TEMPLE  LANE;  S.    SWEET, 

CHANCERY  LANE;    8.   BROOKE,  PATERNOSBR-ROW'; 

AND  R.  MIU.IKEN,  DUBUN. 

1821. 


LIBRARY  OF  TUB 


S.  Brooks,  Printer, 
35,  Paternoster  Roir,  London, 


TABLE 


OF  THE 


CASES    REPORTED. 


Tlie  Cases  marked  thus  *  were  decided  in  the  Igxcheqner  Chamber^ 
Msre  the  Lord  Chibp  Baron,  sitting  in  Equity^  under  the  59  Geo.  III. 

Those  which  are  thus  marked  f  were  decided  in    the  Exchequsr 
Chamber  m  Error  from  the  King's  Bench. 

The  Cases  in  italics  are  from  MSS.  noteji,  or  the  Records  of  the  Court* 

The  Cases  in  Error  from  the  Court  of '  Exchequer,  decided  before 
tbe  Lord  Chancellor  and  the  Chief  Justices  of  the  Courts  of 
King's  Bench  and  Common  Pleas,  have  this  mark  prefixed  §. 

Those  determined  in  the  House  of  Lords,  are  followed  by  the  capitals 
[D.  P.] 

Crown  Cases  are  distinguished  by  this  mark  |. 


Al 


f  Page 
Attorn  E  Y-Ceneral     V. 

Beatsonand  another    -    -  560 

V.  Beckford     185 

and    othersi 

Colebrooke     Bart.       and 

others  i?.  -----    -     .  146 

■  ■'  and    others, 

Craufurd  and  others  v.  -    -       1 

t:  French      -  557 

'  V.  Kent   -    -  53S 


B. 

Barry,  Esq.  Harrison  r. 
Bate  9.  Cartwright      - 


-  690 

.  540 


Vage 
Battersby,  Smith  v.  -  .  -  674 
Beatson  and  another,  Attor- 
ney-General t?.  -  -  -  -  560 
Beckford,  Attornetf'Generalv.}S5 
Beeston  v.  White  -  -  -  -  qog 
Benson,  Bligh  v.  -  .  .  -  £05 
Bickford,  Warn  et  Ux.,  Ad- 
ministratrix, &c.  V.  •  .  .  550 
Blachford,  Gainsfotd  v.  -    -  544 

*  Blake  and  others,  Forman 
and  another  p.    -    .    .     .  654 

Bligh  V.  Benson    -    -    -    .  205 
Blore  V,  Mottram  -    -    -    -  535 

*  Bowmaker  v.  Moore,  Shir- 
reff,  and  Trelfs       *    -    -  2«3 

Boyd  V.  Straker     -    -    -    -  662 
2. 


TABLE    OF    CASES    REPORTED. 


Callaway  and  others^    Weak 
on  the  dem.  of  Burge  v.   -  531 

and  others,  Weak 

on  the  dem.  of  Bui^e  v.  -  677 
Carrington,  Greenway  v.  -  564 
Cartwright,  Bate  r.  «>  •  -  540 
Gary's  case  ---*.*•  139 
Colebrooke,  Bart,  Sir  George 
and  others  v.  Attorhey-Ge- 
tieral  and  others      -    -        146 

— -— ,  Bart.  Ex  parte    87 

Copeland  and  the  Governor 
and  Company  of  the  Bank 
of  EngUnd,  Tonlmio  and 
others  c.  -----    .  631 
§  Court  V.  Partridge  et  Ux* 
Administratrix  &c.      -    -  591 
V.  Craufurd  and  others  v.  Attor- 
ney-General and  others      -       l 
§  Crockett,    Lane  and    ano- 
ther r 566 

t  l^oe,  ex  dem.  Earl  of  Jersey 
and  others  v.  Smith  and 
others       ------  281 

— ,  on  the  demise  of  the 
Earl  of  Jersey  v«  Smith   -  99Q 

Doe,  Lessee  of.  the  Earl  of 

Jersey  and  olbers,  Smifb  v. 

[D.  P-] 379 

§  Durant  v.  Titley      -    -    .  577 


Eginton,  Lowe  v,  -  -  .  604 
Evans,  Slack  v.  -  -  -  -  £78 
JSr  jparie  Colebrooke,  Bart  -    87 


Page 
Ex  parte  the  Inhabitantii  of 
the     Parish     of    Henllan 
(Denbighshire)  -    -    -    -  594 
Ex  parte  Vernon  -    -    -    -  685 


F. 

Femeley,  Hewitt,  Gent.  v.    -  234 
*Forman  and  another  v.  Blake 

and  others  -----  654 
French,  Attorney-General  v.  557 
{Froud,  Rcxr.    -    -    -    -  €09 

G. 

Gainsford  v*  .Uachford   -    •  544 
General  Order  -    -    «  56D.  630 

*  George  v.  Howard  -    -    -  66 1 

*  — —  and  Wife  v.  Howard 

and  Wife  and  the  Governor 
and  Company  of  the  Bank 

of  England 646 

Gibbs,  Rex  Qn  aid.  Sec.)  v.      633 
Governor  and  Trustees  of  the 
Free  Grammar  School  at 
Shrewsbury,  9.  Maddock    -  655 
Greenway  v.  Carrington  -    -  564 
Greenwood  'and  others   and 

Exeter  College,  Hayward^.  537 
Gurney,  Ricketts  and  others  v.  699 

H. 

Harrison  v.  Barry,  Esq.  -    -  690 
Harvey,  Rex  to,      -    -    -    -  238 
Hayes  and  Bonney,  Jardine  v.  239 
Hayward  t;.  Greenwood  and 
others  and  Exeter  College    537 


TABLE   OF   CA8£8   REPORTED. 


Page 
*  Henley  (Lord)  aod  others, 

Noel  and  otheDB  t7.  -  -241 
Ilenlko,  Inhabitants  of,  Ex 

parte  --....    I  594 
Hewitt  Geof .  v.  Ferneley   -  234 
Hill  and  others.  Rex  (in  aid)  636 
Hodgson  and  others  o.  Me- 
rest and  odiers   .    -    -    .  658 

*  Howard,  George  v.      -    -  661 
• and  Wife  and   the 

Governor  and  Company  of 
the  Bank  of  England, 
George  and  Wife  t?.      -    -  646 

*  Hudson  and  others  and  the 
Attomej43eQen],  I^irk.- 
bwak  and  others  v,  -    <r    <-  812 

J. 

Janawaj,  in    the    matter   of 

Mary  and  Ann^  infants  -  679 
Jardine  «.  Hayes  and  Bonney  239 
Jooea  V.  Jones  and  others    -  663 

Kent,  Attorney-General  v.    -  533 

King  (The)  vide  Rex. 

—  V.  Teale  and  another    -  278 

*  Kirkbank  ^nd  others  v. 
Hudson  and  others  aod  the 
Attorney-General    -    -    -  212 

Knevjftt  and  Martins  case   -  182 


§  Lane  and  another  t?.  Groekett  566 
Ziongford  v.  Waghorn  and  an- 
other         670 


Page 
Lawson  and  others,  Scott  v.  267 
Lines  and  others,  Otley,  Wi- 
dow, Administratrix,  &c.  v.  274 
Lowe  V.  E^nton  -  -  -  -  604 
Lyall,  Robinson  tr.     -    -    -  592 


M. 

Maddock    and    others,    GU>-  • 
vemor  and  Tnistees  of  the 
Shrewsbury  Fpee  Grammar 
School©.      ....    .655 

Mansfield,  $haif  v.    .    .    -  709 
Memoranda    -    -  208,  55^^  657 
Merest  and  others,  Hodgson 

and  others  v.      «...  658i 
*  Moore,  Sfairreff,  ao<)  Trelfs, 
Bowmaker  v,     ....  223 

Mothersill  and  others,  War- 
rington, Clerk,  !«•---  666 
Mottram,  Blore  t?.      -    -    -  535 
Musgrave^s  case     ....  182 


N. 

Naish,  Onions  «..-••  0Q3 
*  Noel  and  otiiers  v.  Lord 
HeiAsy  and  others  -    -    -  241 


O. 

Onions  v.  Naish     .    -    -    -  203 
Order,  General       -    -     560.  630 
Otley,  Widow,  Adoiiaistratrix, 
&c.  V,  Lines  and  others     ^  274 


VI 


TABLE  OF  CASES  REPORTED^ 


Page 
t  Page,  Rex  t?.      -    -    -    -  616 

§  Partridge  and  Wife  Adminis- 
tratrix &a.  Court  V.   -    -  591 

Q. 
Quia  and  Janney;  Rooth  v.  -  193 

R. 

§  Ramsbottom  and  others  v. 
Rex 570 

t  Rex  V.  Froud  -  .  -  .  609 
(in  aid  &c.)  v.  Gibbs     633 

V.  harvey     -     -    -    -  238 

(in  aid  &c.)  v.  Hill  and 

others       ------  636 

% "0.  Page      .    -    -     .  616 

^ Bamabott^oi  v.  ,     -  570 

Ricketts  and  others  v.  Gumey  699 
Robinson 't)ALyaU  -  -  -  592 
jlooth  V.  Quin  and  Janney    -  193 


Scott  V.  Lawson  and  others  -  267 

V.  Sowerby  and  others  -  267 

V.  Wood  and  others     -  267 

Shaw,  calling  himself  Execu- 
tor of  the   last  Will    and 
Testament  of  William  Shaw 
deceased  v.  Mansfield        -  709 
Shrewsbury  School  v.  Mad- 
dock  ------  "-'655 

Slack  V.  Evans      -'  ^    -    -  278 
Slhigsbys  case       -    t    -    -    77 
Smith  V.  Battersby     -    -    -  674 
t  Smith  and  others,  Doe,  ex 
dem.  Earl    of  Jersey  and 
others  v.        281 


Page 

Smith,  Doe  on  the  demise  of 
the  Earl  of  Jersey  v.  -    -  296 

V.  Doe,  Lessee    of  the 

Eari  of  Jersey,[D.P.]     -379 

Sowerby  and  others,  Scott  v.  267 

Slraker,  Boyd  r.   -    -    -    -  662 


Tankerville,  Lord,  v.  Wing" 
field  and  another 


343 


Teale  and  another,  King  v.  -  278 
§  Titley,  Durant  v.     -    -    -  577 
Toulmin  and  others  v^  Cope- 
land  and  the  Governor  and 
Company  of  the  Bank  of 
England 631 


V. 

Vernon,  Ex  parte- 

W. 


685 


Waghorn  and  another,  Lang-' 
ford  T?. 670 

Warn  and  Ux,  Administratrix, 
&c.  V.  Bickford       -     .     .  550 

Warrington,  Clerk,  v.  Mother- 
sill  and  others    -    -     -     -  666 

Weak,  on^  t|>e  demise  of 
Burge,  V.  Callaway  and 
others      ------  531 

Weak,  on  tb#  demise  of 
Burge,  and  another,  v.  Cal- 
laway and  others'     •    •    -  677 

White,  Beestoii  v.      -    -    -  209 

Wingfield  and  another,  Tan- 
kerville, Lord,  V.    -    -     -  343 

Wood  and  others,  Scott  r.    -  267 


TABLE 


OF   THE 


CASES  cited; 


A. 

Page 

ACKROYD  r.  SmUhion, 

1  Bro.  C.  C.  503    -    -    .  256 

JUan  V.  Calvert,  2  East,  376  318 

AUhanCs  case,  8  Co.  Rep.  154  3 16 

Jndenon,  Ex  parte,  5  Vos. 
240 684 

V.  May,  2  Bos.  & 

Pu/.237 235 

Jndree  4r  another  v.  Fletcher,  * 
3T.R.266       -    -    -    .  541 

Jnon.  1  Ventr.  259     -    -    -  574 

.  1  SmiUi's  N.  P.  Rep. 

355    *--.-.-  702 

.7  Mod.  98   .    -    .    .  714 

Arnold  r.  Chapman,    1  Ves. 

»eo.  108. 256 

jhtorney  General    v.  Cock" 

erell,  Ante,  foL  i.  p.  165-  563 


Page 
Jttornejf  General  v.  DuvUs, 
9  Ves,  535    p    ^    i-  .  -    ^  214 

*-  ^^Hutehinr  ' 

9on,  Hardr«  324     .    -    •  107 


V.  Tyndall, 


Amhl  614 218 

Jugier  V.  JugUr,  Pre.  in  Ch. 
496 595 


B. 

Banker's  cw»  Stat^  Tris^s, 
▼ol.  ix.  p.  147   -    -    -    r  157 

BflwA:*  V.  Parker,  Hob,  76  -  Q73 

J^arif  f 5  V.  Prudlin,  Siderf.  396. 
1  Ventr.  4 573 

Barrs  v.  D>g6v  and  others, 
1  Bos.  &  Put.  N.  R.  281 
&  287 600 


via 


TABLE  OF    THE   CASES   CITED. 


Page 
Baskemlle  v.  Cooper,  Ante, 
vol.  i.  p.  374     -    .    -    .  505 

Baieman  v.  Eitnan,  Cro.  Eliz. 
866 573 

Baynham  ▼.  Guy's  Hospital, 
3Ve8.'298 317 

Beard  v.  Webhy  2  Bos.  &  PuL 
93 582 

Bell  vt  Da  Costa,  2  Bos.  & 
PuL  446 672 

Bellamy,  Ex  parte,  8  Cox. 
422 684 

Bewie^,?.Coier,4Burr.l927  712 
Berry  v.  Anderson,  7  T.  B. 
530     ..    .    .    ^    ,    ,    .  672^ 

Bertie  v,  Pickeiing,  4  Burr. 

2455        574 

Birks  V.  Trippet,  1  Saund.  33  554 
JB/acoe  v.  Wilkinson,  13Ves. 

454  .  -  -  -  .  -^539 
Blake's  case,  6  Co.  44  -  -  606 
Booth  ▼.  Holt,   2  Hen.  Bla. 

277    -    -    -    .    *    .    .  7u 

B^otkby  f.  SwB^n,  S  Camp. 

17*  -  ^  -  *.^  •-.  *  V  607 
Bowdell^.Panom,  lOEnst, 

«S9    >    -    -    -    •    *    -  553 

Botoes^  EMpUrte^  4  Vet.  168  620 

Bimyer  v,  Bampton,  2  Stra. 
3.155  -    ^    -    -    .    •    .  541 

Bradley  v.  Gregory^  2  Camp. 

383  -  .  -  ,,.  -  -  -  607 
Bragner    v.  Langmead,    14 

East,  197  ....  .  210 
^riiton  v.  Davts,    1  Bam.  8c 

Aid.  683  -  ...  -  542 
Brotvn   V,  Berkeley,  Cowp. 

281...  ,  ....  .541 
Brummel  v.  Prothero,  7  Ves. 

4?1 r  855 


Page 

Buckinghamshire,  Earl  of,  v. 
Drury,  Eden's  Rep.  Temp. 
Lord^Northington,  64,  and 
Bro.  P.  C.  492       -     -     -  523 

Buckley  V.Taylor, ^T.R.6O0  6Q5 

Burgess  r.  Wheate,  1  Blacks. 
123 190 

Burton  v.  Knowlton,  3  Ves. 

107 255 

Butler  V.Rhodes,  1  Esp.Rep. 

236     .    , 607 


C, 

Cambridge  v.  Rous,   8  Ves. 

25       ..---..  256 
CedTs  case,  Sir  Thomas,  7  Oo. 

18 101 

Cedl,  Sir  Thomas,  7  Rep.  20  l6l 
Chambers  v.  Caulfield,  6  East, 
252 580 

Chapman  v.  Brown,  6  Ves. 

404 ^214 

Charles,  Erpatie,  7T.ll.  20  211 
Charnley  v.  Winstanley  and 

Wife,  5  East,  266  -  -  553 
Clarke  V.  Taylor,  Barnes,  124  23a 
Clayton  v.  Jennings,  2  Bl.  706  54 1 
Clymer  v.  Littler,  1  Bl,  348  677 
Cockerill  v.  Armstrong,  Wil- 

les,  99 673 

Coffing*  V.  Walker,  Sir  Thos. 

Raym.  50      ......  673 

Comber  v.  Uardcastle,  3  Bos.    ' 
&Pul.  115 714 

Cook  V.  Booth,  Cowp.  809   .  300 

V.  Cox,  3  M'.  8c  S.  1 10  574 

Cooke  V.  i^oQth, '  Cowp.  9  ig    44Q 


TABLE    or    THE   CASES    CIt£D. 


IX 


Page 
Cooke  V.  Lmcas,  £  Esst,  69$  7ie 
Coplnton  ▼.  P^f    1  Lord 

Raym.  IQl 574 

Co^AfTT.ilfeyrici,  Hardr.94  Sl6 

CorfoM  ▼.  rAttf/iiiKl,  5T.R. 
405     •-....-  540 

— -^  Y.  I^nr/iiiKl,    1  Barn. 

IL  Aid.  663 542 

Cowper  T.  Momke,  Wflles,  52  67S 
CMreY.jDojf^  ISEast,  118  -315 
Cranky  ▼.  Hillary,   S  M.  8c 

8.  120 672 

Cragffle*s  €««e,  6  Co.  67  -  -  673 
Cmning  ▼•  Shartand,   1  East, 

411 -    -  672 

Cax^e  ▼.   Cnnlife,  Ataibl. 

686 220 

t  ^.  Hem&ckf  17  Vej. 

383 684 


D. 

Deviy  ▼.  &|]p,  2  Stnu  U85  673 
Da6it  ▼.  IVuier,  2  Sira.  975  677 
Doe,  d.  Faugkan  y.  Meyler, 

2M.&S.276  .  -  -  .  387 
J)o£fer  ▼.  Xortl  HMting/leU, 

llVc».S83 668 

Dormer^s  aae,  5  Co.  40  -  -  392 
Drage  v«  Brand,  2  Wik.  377  333 
Drake  v.  Mitchell  and  others, 

3Ea«t,  251 606 

Durrand,  Ex  parte,  SAnstr. 

743    -    - 190 


Eeiton  t.  Lyon,  S\es.  694  -  317 
JEar«  V.  Mocato,  1  Salk.  314 
S.C.    '2  Ld.  Riiyiii.  806  -  714 


Page 
Eddowes  v.  Hopkins,  Dougl. 

377 547 

Edgell  V.  Hayward  and  Dawe, 

3  Atk.  352 276 

Eltham  ▼.  Kingsman,  1  Barn. 

&Ald.683 541 

Er^lish  V.  Ord,  Highmore  on 

Charitable  Uses,  p.  82      -  215 

Evans  v.  Weaver,  1  Bos.  & 
Pul.  20 564 

V.  miHams,  7  T.  R. 

481 593 

Evelyn  v.  Porster,  5  Ves.  240  684 
£9i»/es  cose,  Rj^lej,  251   -     164 
Eyre  and  another  v.  Joans' 
ford,  1  East^  318  -    -    *  546 


F. 

Faikney  ^.  Reynous  and  an- 
other, 4  Bttrr.  2069     *    ^  549 

Farmer  y.  RuMl,   1  Boa.  8c 

Pul.  296  -  .  -  •  .  54B 
Faulder  v.  Stuart,  1 1  Ves.  296  668 
Peatherstonehavgh  v.  Perarick, 

17  Ves.  298 200 

Penn  v.  Dixe,  1  Rol.  Abr.  58  573 
Fenwick  v.  IZeed,  1  Mer.  123  206 
Fitch    V.  The  AtL-General, 

Trin.Term,  lOWm.UI.  190 
Fletcher  v.  Fletcher,   3  Bro. 

C.  C.  619 


Fonnereau  v.  Poyntz,  1  Bro. 
C.  C.  472 442 

Forsters.Wandlass,  7T.  R. 

117     -    - 335 

Frounces  s  case,  8  Co.  91  -  554 
Frogmorton,  d.  Bramstonev. 

hotydfiy,  3  Burr.  I6I8     -  220 


TABLE   OF   THE   CASES    CITED. 


/ 


6. 


Page 

Gallway  Ijjxrd)  v«  Mathms 
and  Smittuotif  1  Campb. 
N.  P.  403,  and  10  East, 
264 209 

CaskeU  v.  Harman,  6  Ves. 

159    - 232 

Gawden  v.  Draper,  2  Ventr. 

21^'    -'• 588 

Goodtitle  V.  Funucan,  Doug. 
575    --...-.  313 

Goss  and  another  v.^  2'racy, 
2  Verb.  699.  SarAe  case, 
lP.W.287       ....  664 

Grant  v.  Jackson,  Peake's  N. 
P.  C.  268. 3d  edit.  -    -    -  198 

Grayi.Jshtori,  3  Burr.  1788  672 

V.  Minnethorpe,   3  Ves. 

105 255 

Grieves  v.  Case,  4  Bro.  C*  C, 
67/ 1  Ves.  jun.  548      -    -  214 

GrimmeU  y.  Grimmet,  Ambl. 
210     -'.:.--    .  215 

Guth  V.  Guth,  3  Bro.  C.  C 
614 587 


H. 

Halev.  Cox,  SBro.  Cf  C.  322  254 

Hall  and  others  v.  Noyes  and 
-  others,  3  Bro.  C.  C.  48S   -  668 

Hancox  y.  Abbey,  11  Ves.  179  255 

Harman  v.  Morgan,  7  T.  R. 

104 683 

Harris  v.  Jones,  1  Bla.  Rep. 

451 714 


Page 

Hartley  v.  Herring,  8  T.  R. 
ISO -  573 

Hatoes  v.  Saunders,   3  Burr. 

1584 714 

Hawkes  v.  Hawkey,  8  East, 

427 -     -  548 

Hayward  ▼.  i^'&ftufu,  11  Ves. 
646    -    -    -    -    .    -     -fill 

Head  Y.  Head,  3  Atk.  295. 
547 -  585 

Henchett  v.  Kimpson,  2  Wils. 

140    .  * 696 

Higgs  V.  /Tarry,  6T.R.  654  714 
Hill,  Ex  parte,  4  East,  310  211 

Hincks  ▼.  Nelthorpe,  1  Vem. 
204    -    -    -    r    .    .     .  584 

Hix,  Sir  William,  v.  Attor-' 
nev' General   and  Cooper, 
1  Hardr.  176     -    -    -     -  189 
Holeworth  v.  Lane,  Mos.  107  685 
Holt  V.  Scholefield,  6  T.  R. 
691     -------  548 

Hoodie  and  WinscomVs  case, 
29  Eliz.,  Godb.  p;  110. 
ca.  130    -    r    .    .    -    .  447 

Hooper    v.  TUl   and  Wife, 

Doug).  198  -    -    -    -    -  235 
Hotley  V.  Scot,  Loft.  516    -  343 
Havell  V.  Reynolds,   I  VenV 
272  and  329^     -     -     -     -  574 

Howard  v.  Ratbome,  Wiiles, 
316 7U 

Howson  V.  Hancock,  8  T.  R. 
575 -  541 

Hunt  V.  Jo;iei,Cr0.  Jac.499  573 
Husseyv.  Braddock,  1  Taunt. 
104 104 

Hutcheson  v.  Hammond,  9 
Bro.  C.  C.  128  ...    -  256 

Hutchitmny.  Bell,  I  Taont. 
553    -    .    -    .    -    -    •  546 


TABL£    OF    THE    CASES   OITBD. 


I. 

Page 
Iggulden  Y.  May,  7  Bast,  297 

gVcs,  325.  2  N.  R.  449  300 
Inchiqmn  (Lord)  v.  French, 

Ambl.  38 257 

Ireland,  Bank  of,  v.  Bere^ 

ford,  6  Dow.  Rep.  D.  P. 

233 223 


J. 

Mn  Sl  (Lord)  v.  Ladif  St. 

John,  I  ]  Ves.  526  -  -  587 
Johnson,  Ex  parte,    3  Atk. 

559 684 

Jona  V.  Sarkley,  Dougl.  684  553 

-*— ▼.  Frost  and  others,  S 
Madd.  1 664 

— —  V.    Femey  and  others, 
Willes  Rep.  I6d     -    -    -  389 


Kaye  ▼.  Waghom,  1  Taunt. 
428     -*--•-    -    -  606 


Lee  9.  Lopez,  15  East,  230   -  695 
Legard  v.  Johnson,    3  Vea.  - 
358 583 

Letgoe,  d.  Wheeler  v.  Pitt, 
Smes,4S9 677 

Jjonsdale  (Earl  of)  v.  Church, 
3Bro.  C.C.41      -    -    .    45 


Page 

Lowru  V.  Bourdieu,  Dougl. 
468 541 

Lucena  v.  Craufurd,  2  N.  R. 

269 16 

Lynall   v.    Langbotham,  2 

Wils.  36 541 


M. 

Mcintosh's  case,  2  East  H. 
Cr.942  -    -    -    .    -    -  613 

M'Leland  v.  Shaw,  2  Sch.'Sc 
Lef.  538 254 

Malimv.  KeigMey,   2  Ves. 

333.  529 214 

Marshall  v.  Rutton,  8  T.  R. 

545 580 

Mastere  v.  Masters,  iP.W. 
425 454 

Melhuish  V.  Maunder,  2  N. 
R.  72 714 

Mildmay  v.  Mildmay,  1  Vera. 
53.     2  Ch.  Ca.  402      -    -  584 

MoffatCs  case,  2  East  PI.  Cr. 

954.    2   Leach  Cro.  Ca. 

489.  S.  C.  -  -  .  -  i  612 
Moneux  V.  Goreham,  2  Selw. 

Ni.  Pri.  1271,  2d  edit.  -  696 
Jlfoorcv.  Boo^A,3Ves.  350  -  703 
V.  Boxomaker,  2  Marsh. 

81.  392.     6  Taunt  379. 

S.  C «24 

Morck  V.  Abel,  3  Bos.  &  P. 
35       - 541 


NesbUi.  v..  Farmer^   Barnes, , 
168 673 


Xll 


Newman  v.  WaUis,  2  Bro.  C. 
C.  143 667 

NichoUs  and  Damoers  v.  Dan- 
vers,  2  Vera.  671    -    -    -  588 


O. 

Oldham  v.  Peakt,  2  Bla.  959  545 
Opey  V.    Thomasius,   Sir  T. 
Raym.  13«  •     -    .    .    -  396 

Oxendon  v.Oxendon,  2  Vera. 
495    -----    .    .  568 

'    P. 

Palgrmey.  Wyndham,  iStra. 
212     ...-..-  696 

Paiten  v.  Perbeck,  Salk.  563. 
S.  C-  1  Ld.  Ra3rm.  356, 
718.     12  Mod.  355    -    .  574 

Pamleit  v.  I%e  Attornmf^e- 
neral,  Hardr.  465  -    -    -  189 

Peacock  ▼.  Peacock,  16  Ve». 
49 199 

Pemberton  v.  Pembeiion,  13 
Ves.  298 664 

PurAefin^  v.  Siatrford,  3  Vea. 
332    -    ^ 254 

Pierton  ▼.  Gamd,  £  Bro.  C. 
C.38 £14 

PofTim^  ▼.  =  Pmrtifigion,  3  T. 
R»074 ^  S13 

Powdlw.King^  Forrest  Exc. 
Rep.  19    .    -    -    -  310.  315 

Preston  v.  Christman,  1  Wila. 

pt.  2.  p.  86 606 

Protector  (The)  ▼.  Cory  and 

another,  Hardr.  59-    -    -  573 


TABLE   OF   THE   CASES   CITED. 
Page 


Page 

Protector  {The)  v.  Cutterel, 

Hardr.  58  ^ 572 

Pudsey  v.  Newsam,  Yelv.  44    5M 
PyXre    v.    Brook,    1    Fowl. 
Prac.  214 tA.' 


R. 

Randall  ▼.  Gumey,  3  Barn. 
&  Aid.  252      ....  702 

iie«,  d.    Powell   v.    K/ng, 
Forrest's  Exch.  Rep.  19    -  310 

Rex  V.  u<yto/,  1  T.  R.  63   -  545 

V.  Fitzgerald  and  Lee, 

2  East  PL  Cr.  953.    -    -  46I 

V.  Gade,  2LaachCro. 

Ca.  847 615 

" V.  Graham^  .2  East  PI. 

Cr.945 613 

< V.  Harrison  and  Co.  8 

T.  R.  508 574 

▼.  Home,  Cowp.  682  -  572 

V.  Lockett,  2  East.  P.  C. 

740.     1  Leach  C.C.  110    613 

V.  Mead,  1  Burr.  542     587 

V.  Patrick  and  Pqtper, 

1  Leach  Cro.  Law,  287, 
(3d.  edit.) 574 

V.  Powell,  Stra.  S3  -    -  714 

V.  Ramsbottom,  *Ante, 

vol.v.  p.  447     -     -    -    -  576 

•—  V.  Rushworth,  1  Stark. 
N.  P.  R.  396    -    -    -    -  613 

— -  V.  Ruisell,  1  Leach  Cro. 
Ca.  10 6l3 

V.  Sanderson,  Wigbtw. 

54  ----....  575 
— ^-  V.  Sherrinsjtonand  Bulk- 

/«y,  2  Leach  Cro.  Law,  578  574 
Rices.Vinall,  Barnes,  483     564 


TABLX   OF   THE 

Page 

BuianU  ▼.  Simondi,  2  Wds. 

40. 46  -  -  -  .  -  -  547 
fiuferv.  Kidder^  ]0Ves.d60  649 
R(Aerts^.Canidenj9lSi^t,9S  546 
Backer  v.  Busker,  1  Stark.  £7  593 
Rodn^iLard)  v.  CAam^ers, 

t  East,  283 560 

eof,(L  H^<9ie  V.  Dam,  7  East, 
S63 387 

hkiw.Rmeweli,5T.tL5SS  334 
&si/oii'ac4Me,2LeoD.  ISl  -  574 

S. 

S/.  Barbe  Treffmwell  v.  5tf- 
denkam,  3  Dow.  Rep.  D. 
P.  194 -  256 

SeOi^  ▼.   Crawley,  2  Vera. 

386       ......  585 

&&KHMI  V.  Mildmay,  3Ve8. 

306-  -...-.  454 
Sfc»  V.  Cking,  1 1  Ves.  SOS  668 
Sidney  v.  SiVfiwy,  1  P.  W.  269  586 
Sitwdl  V.  Bernard,    6  Ves. 

520 249 

Slack  V,  Evans,  In  Chancery, 

Mich.  Term,  J  8 19  .  .  278 
Smith    (Ex  parte),    Ambl. 

624 684 

V.  Rmsell,  3  Taunt.  400  696 

Soresby    v.   Hollins,    Burn's 

Eccl.  Law,  556    -    -    -  215 
Spdding  T.  Mure,  6  T.  R.  635  574 
Stapleton  v.  Colville,  Ca.  T. 
Talb.  202 257 

Steinman  v.Magnvs,  1 1  East, 
390     -------  606 

Stennel  i.  Hogg,    1  Wm's. 

Saund.  228 547 

Stonthouse  ▼.  Vomll,  Sayer 

88 672 


CASES   CITED. 


XHl 


T. 

Page 

TankerTiUe(Lord)  v.  Wing- 
field,  MS.  in  the  posses- 
sion of  Mr.  Butler       -     -  543 

Tapp  and  anotker  v.  Lee 
3Bo8.&Pul.367       -    -  546 

Taylor  v.  Eastwood,  1  East, 
212 546 

V.  WiUes,  Cro.  Car.  219  M5 

Tkomasv.Howel,  4  Mod.  69  316 

Tkorpe  V,  Tkorpe,  12  Moi. 
4S.  lLd.Ra5rm.662.S.C.  5*6 

2Wmt»  V.  Copeland  and 
Bank  of  England,  Ante, 
▼ol.vi.  p.  403.  -    -    -    -  631 

IWttcm  ▼.  Foo^e,  2  .Bro.  C. 
C.  636   •    -    •    -    -    -  440 

V.' 

Fandyck  v.  Hewitt,  1  Eart, 
96 541 

remoB,  Eo:  parte,  2  P.  W. 
549    ------    ■  °^* 

W. 

fFadman  v.  Caleraft,  10  Ves. 

68 326 

fVaWs  cate,  2  Ei«t,  PI.  Cr. 

953 612 

fFarrf  ♦.  CocfoBgA,   Birnes, 

480 *°* 

ffaring  v.  Dewberry,  1  Sua.  _^ 

Qj      .    -    -    -    -    509«  oyo 

,.  Ward,  5  Wei.  670   254 

>re%  V.  TAor«flgAa»»<i  Ux. 
Pre.  Cb.  123     .    -    -    -  664 


XIV 


TABLE    OF   THE    CASES   CITED. 


Page 

Whaleyv.  Pagot,  2  Bos.  & 
Pul.  51 541 

Whitburn  v.  Staines,  2  Bos. 
&  PuL  355 564 

White  V.  Ewer,  Cro.Eliz.S23  554 

Whitehill  V.  Attomey-Gene- 
ral  and  others,  Co.  Rep. 
395 189 

Whorwood  v.  Whorwood,  1 
Rep.  Ch.  1 18.  1  Ch.  Ca. 
250.  Rep.  Temp.  Finch, 
153    .-.'--•.  584 

Wiait  V.  Essington,  2  Lord 
Raym.  1410.  S.  C.  Stl^. 
637.    Fort.  377     -    -        574 

Wilkes  V.Wilkes,  2,  DicV.  791  582 
Williams  v.  Bishop  of  Lan- 

daff,  1  ,Cox.  245  -  -  -  255 
V.  Frith,  Dou^l. 

198 235 

Willingham  v.    Matthews,  2 


Marsh.  57 


703 


Page 
Willis  V.  Dyson,  1  Stark.  164  ^OQh 
Winterbourne  v.  Morgan,  1 1 

East,  395 GQ3 

Wood  and  others  v.  Braddock, 

1  Taunt.  104     -    -    -     ^  WS 
Worrall  v.  Jacob,  3  Meriv. 

268 587 

Wotton   ▼.    Hele,    2  Win.'» 
Saund.  ]80,note  10      -     -554 

Wright  V.  Mayer,  6  Ves.  28 1   206 

v.£tiMe//,2Bla.92d  67^ 

X. 

Ximenes  v.  Jaques,  6  T.  R. 
499    -    - 541 


Zachariah  v.  Page,  1  Bam. 
&  Aid.  386  -    -    *  »-    -  714 


JUDGES 


OF  THE 


COURT  OF  EXCHEQUER, 

During  the  Period  of  the  Reports  contained  in  this 
Volume. 


The  Right  Honourable  Sir  R.  Richards, 
Knt.  L.  C.  B. 

Sir  Robert  Graham,  Knt. 

Sir  George  Wood,  Knt 

Sir  William  G arrow,  Knt. 


Sir  S.  Shepherd,  Knt.  Attorney  General. 
Sir  R.  GiFFORD,  Knt  Solicitor  General. 


ERIIATA. 

In  the  Baine  of  Ae  case,  p.  905,  for  BVtffi  o.  Berfon,  read  Bli^li «.  Benson. 

In  the  marginal  note  of  reduction  to  the  case  of  Noel  v.  Lord  Henley,  p.  ft4f, 
third  line  from  bottom,  for  8iibsidiiary  read  subsidiary. 

In  the  Index,  p.  7S8,  line  16  from  bottom,  for  "  against"  read  "  by*'. 


REPORTS 

OF 

CASES 

ARGUED  AND   DETERMINED 

IN   THE 

COURT  OF  EXCHEQUEH] 

AND 

EXCHEQUER  CHAMBER. 


EASTER  TERM, 
59  Geo.  III. 


IBld. 


Lilh 


f9th  ApriL 
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7  — — r — 

CaAwrURD   and  others  v.  The  Attorn  ev- 
General  and  others. 

[Case  of  the  Dutch  Commissioners.] 

The  plaintiiFs  in  the  present  suit  (by  bill)  were 
the  three  survivors,  and  the  representatives  of  a 
fourth  of  the  five  persons  who  had  been  appointed 
Commissioners  (usually  called  the  Dutch  Com- 

\    lor  auaiiuig 

missioners^  the  pubUc 

accounts  hsLWCf 
in  the  fan^eitigatioii  of  aceoiintfl  rendered  by  a  pubVic  functionary,  disallowed  some 
of  the  accountants'  charges,  whereby  he  seeks  to  discharge  hii^self  of  monies  received^ 
and  surcharged  him  in  other  respects,  this  Court  has  jurisdiction  so  far  as  to  examine 
and  correct  the  principle  on  which  that  Board  has  proceeded  in  such  investigation,  if  a 
case  of  just  complaint  in  that  respect  be  satisfiictorily  made  ont ;  but  they  will  not 
determine  a  mere  question  of  juantum  uneruUf  as  between  the  functionary  and  the  Crown, 
in  regard  to  the  senrice  pertormed  and  the  charges  made  by  the  former.  Vide  TU 
Att^nny-Gtneral  t.  Hoaeasimy  ante,  vol.  vi.  p.  312. 

The  Court,  therefore,  entertained  the  present  proceeding  (by  bill)  against  the  Attorney- 
General,  but  dismissed  it  on  the  merits,  which,  in  effect,  were  considered  as  imposing 
OD  the  Court  a  duty  to  enter  upon  the  enquiry  of  the  sufficiency  or  insufficiency  oi  com- 
pensation, which  they  held  to  be  the  peculiar  province  of  the  auditors,  and  not  within 

VOU  VII.  ^  B  the 


7thy  lUh,  \4thi 

t7ih,  8r  Mk 

Notember, 

17th,  19eA, 

December. 


Juritdiction 

(over  Con^ 

mlsnoneri 

of  Audit.") 

Where  the 
Commissioners 
for  auditing 


1819. 


Craufurd 
and  others 

r. 

Attormbt- 

General 

aud  otben. 


CASES   IN    THE    EXCHEQUER, 

missioners)*  under  the  act  of  Parliament  of  the 
35 til  Geo.  III.  c.  80.  enabling  the  government  to 
commit  to  their  care  and  management  (for  restor- 
ation, sale,  or  other  advantageous  disposal)  the 
Dutch  ships  and  their  cargoes,  which  had  been  or 
should  be  brought  into  this  country,  or  detained 
in  the  British  ports,  by  virtue  of  an  Order  in 
Council  of  the  l6th  of  January,  1795 j  and  other 
subsequent  orders. 


The  defendants  were  the  Attorney-General  and 
the  assignees  of  Brickwood,  (the  other  Commis- 
sioner) who  had  become  bankrupt. 


Tlie  bill  prayed  of  the  Court,  that  the  plaintiffs 
and   the   other  Commissioners,   their  colleagues, 

might 

the  scope  of  a  reference  to  the  Depnty  Remembrancer,  or  an  issae ;  and  that  a  case 
of  tach  manifest  injustice  had  not  been  made  oat  as  enabled  them  to  say  that  the  audit 
ought  to  be  reviewed. 

Serrants  of  the  public  appointed  by  commission  under  the  Crown,  without  any  stipulated 
remuneration,  have  no  legal  claim  to  specific  compensation,  whether  the  nature  of  their 
duties  are  analogous  with  well  knovm  employments,  which,  when  engaged  in  between 
subjects,  are  remunerated  by  established  rate  per  cent,,  or  otherwise,  by  acknowledged 
usage  or  custom  (ejc.  gr,  prize  agents),  or  in  other  cases  where  the  Talne  of  the  services 
can  be  ascertamed  by  such  means.  Such  servants  are  wholly  dependent,  for  remuherationy 
on  the  virill  of  the  Crown,  or  the  judgment  of  those  to  whom  competent  authority  may 
be,  hi  that  respect,  delegated. 

Inieresi  [on  pubUc  money). 

Public  functionaries  most  account  for  interest  made  by  them,  on  any  considerable 
balances  In  their  hands,  of  the  money,  being  the  proceeds  of  public  property  sold  by 
them,  in  pursuance  of  the  duties  of  tiieir  appointment  to  such  a  charge ;  although  they 
have  necessary  payments  to  make,  in  the  course  of  tliose  duties,  if  their  instructions 
on  their  appointment  direct  them  to  pay  such  proceeds  into  the  Bank,  and  point  out 
a  course  of  supplying  themselves  with  money  for  their  expenditure. 

QiuBre,  whether,  in  anv  case,  public  accountants  may  appropriate  the  interest 
on  large  balances  in  their  bands,  as  matter  qf  right  ? 


Evidence. 

In  a  suit  against  the  Crown,  to  which  the  assignees  of  a  bankrupt,  who,  but  for  bb 
bankruptcy  wculd  have  been  in  the  same  interest  with  the  plaintifts,  are  made  defend- 
ants, the  bankiupt  himself  cannot  be  examined  as  a  witness  on  behalf  of  the  plaintifiii, 
although  he  has  released  the  assignees,  because  the  Ciown  is  not  bound  by  the  statutes 
relatii^  to  bankrupts* 


kASTER  tERM,   59  GE5.  lit. 


might  be  declared  to  be  entitled  to  a  commission 
of  51.  per  cent,  per  annum,  on  the  gross  proceeds 
of  the  sales  of  the  ships,  cargoes,  wares,  merchan- 
dizes, and  effects,  confided  to  their  carcj  and  pos- 
sessed by  them,  and  condemned — a  direction  that 
the  auditors  of  public  accounts  might,  on  the 
audit  of  the  accounts  of  the  plaintiffs  and  their 
colleagues,  allow  such  commission  to  them  —  and 
a  declaration  that  the  Commissioners,  the  plain- 
tiffs, and  their  colleagues,  were  entitled  to  the  sum 
of  42,504/.,  admitted  to  have  been  received  by 
them,  for  interest  on  sundry  investments  of  mo- 
ney, whilst  the  same  remained  in  their  hands  un- 
called for,  and  to  all  such  other  sums  as  may  have 
been  made^  for  interest  on  the  said  balances ;  and 
that  the  auditors  might  be  directed  not  to  charge 
the  Commisisioners,  on  the  audit  of  their  accounts, 
with  the  sum  of  42,504/.,  or  any  other  sum  of 
money  which  a  i :  appear,  on  the  audit  of  such 
accounts,  to  have  been  received  by  them,  on 
account  of  interest  on  any  investment  of  money, 
while  the  same  necessarily  remained  in  their  hands 
unappropriated:  —  and  in  case  the  Court  should 
be  of  opinion  that  the  plaintiffs  and  the  other 
Commissioners  were  not,  under  the  circumstances, 
tegally  constituted  Prize  Agents  to  his  Majesty, 
and  were  not  entitled,  as  such  Prize  Agents,  or 
otherwise,  to  a  commission  of  51.  per  cent,  on  the 
gross  proceeds  of  the  said  sales,  or  to  interest  on 
the  said  balances;  then  that  they  might  be  de- 
creed to  be  entitled  to  charge,  in  their  ac- 
counts, the  expences  of  their  establishment,  and 
all  other  their  outgoings,  in  the  execution  of 
the  duties  imposed  on  tbem,  and  that  all  neces- 
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sary  enquiries  might  be  directed,  for  the  purpose  of 
ascertaining  the  amount  of  remuneration  to  which 
they  were  entitled,  on  account  of  their  time  and 
trouble,  in  discharge  of  their  judicial  functions, 
and  the  several  other  duties  imposed  on  them  by 
the  act,  commission,  or  instructions  [adverted  to 
hereafter ;]  and  that  all  necessary  directions  might 
be  given  for  such  purposes,  and  that  the  plaintiffs 
and  their  colleagues  might  be  declared  to  be  en- 
titled to  such  remuneration  as,  upon  the  result  of 
such  enquiries,  should  be  found  to  be  due  to 
them,  and  to  charge  the  same  in  their  accounts. 


The  bill  charged,  in  substance,  the  facts  stated 
and  relied  on  by  the  plaintiff's  Counsel,  and  in- 
sisted on  the  several  points  made  in  the  argument. 

The  answer  of  the  Attorney-General  (which 
was  full  on  this  occasion)  submitted  the  topics 
urged  in  the  defence. 

The  evidence  consisted  of  admissions  of  the 
material  facts  —  the  various  documents  relied 
upon  on  either  side  —  and  proof  of  the  general 
usage  in  regard  to  the  remuneration  of  prize 
agency,  the  customary  allowances  for  brokerage 
on  insurances,  &c. 


[To  prove  that  the  balances  which  the  Commis- 
sioners had  retained  in  their  hands,  for  the  jpur- 
pose  of  making  payments,  fnkd  satisfying  success* 
ful  claims  on  the  property  entrusted  to  their  care, 
amounted  to  no  more  on  any  occasion,  Xhsax  the 
Commissioners  had  bond  fide  considered  to  be  ne- 
cessary 
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cessaiy  for  those  purposes,  the  plaintiffs  proposed 
to  read  the  depositions  of  Brickwoody  one  of  the 
CommissionerSi  who,  having  become  bankrupt, 
was  not  a  party  to  this  suit,  but  by  his  assignees, 
to  whom  he  had  signed  a  release. 

On  the  part  of  the  defendant,  it  was  objected, 
that  as  the  Crown  was  not  bound  by  the  statutes 
regarding  bankrupts,  the  bankrupt  could  not  be 
admitted  as  a  witness  against  the  Crown;  because, 
although  he  had  released  the  assignees,  he  still 
had  an  interest  to  diminish  the  claim  of  the 
Crown,  and  augment  the  charges  of  the  Com- 
missioners. 

On  the  other  side,  it  was  urged,  that  he  qould 
have  no  interest  in  this  case,  at  least,  because  it 
was  admitted,  that  the  balance  was  on  the  whole, 
in  any  event,  in  favor  of  the  plaintiffs,  the  only 
question  being  the  amount  of  that  balance  — 
but 

The  Court  (consisting  of  Thomson^  Lord  Chief 
Baron,  and  Graham  and  Richards,  Barons,)  held 
that  the  witness  was  not  admissible,  because,  as 
in  the  case  of  subject  parties,  a  certificate  would 
be  necessary  to  restore  the  bankrupt's  competency, 
so  as  there  can  be  no  discharge  by  certificate 
against  the  Crown,  a  release  of  the  assignees, 
as  to  any  surplus  which  might  be  ultimately 
recovered,  was  not  sufficient  to  render  him  com- 
petent. 

Depositions  rejected.] 
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1819.  The  substantial  object  of  the  suit  was  to  bring 

y^^'^'^     under  the  revision  of  this  Court  the  principles  on 
and  others    which  the  auditors  of  public  accounts  had  found- 
.  Attorney-  ed  their  rule  in  investigating  the   accounts  ren- 
Bod  others*    dcrcd  by  the  Commissioners,  and  in   refusing  al- 
lowances, and  making  surcharges  in  respect  of  the 
sums  claimed  by  them  as  a  remuneration  for  their 
f  services  in  the  course  of  their  duty.   The  Commis- 

sioners, in  their  discharge  as  to  the  money  which 
had  come  to  their  hands,  had  charged  the  Crown 
with  a  commission  of  5l.  per  cent,  on  the  gross 
proceeds  arising  from  the  sale  of  the  ships,  &c« 
with  the  disposal  of  which  they  had  been  entrust- 
ed in  quality  of  Prize  Agents-^^xid  they  claimed 
to  be  entitled  to  retain,  as  matter  of  right,  a 
j5um  of  42,000/.  and  upwards,  made  by  them 
by  interest  on  balances  in  their  hands.  The 
auditors  had  disallowed  the  claim  of  51.  per 
cent,  on  the  gross  proceeds,  and  calculated  it  on 
the  net  proceeds,  making  thereby  a  deduction  of 
27,000/.  and  they  had  surcharged  the  plaintiffs 
the  sum  made  by  interest,  as  being  part  of  the 
proceeds  of  the  sale  of  the  property,  which  it 
was  their  duty  to  render  as  available  as  they 
might.  The  propriety  of  the  conduct  of  the 
auditors,  in  assuming  to  themselves  a  power  so 
to  take  the  account,  and  the  jurisdiction  of  this 
Court  to  interfere  with  the  discretion  of  the 
Board,  formed  the  main  question  now  brought 
before  the  Court  by  the  present  proceeding. 

The  nature  and  history  of  the  appointment  of 
the  plaintiffs,  and  the  political  events  which  gave 
rise  to  it,  being  of  material  importance  to  the 

merits 
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merits  of  their  case,  and  the  foundation  of  the 
principal  arguments ;  they  were  therefore  intro- 
duced into  the  bill,  and  stated  to  the  Court  in 
detail,  and  are  succinctly  as  follows : — 

About  the  end  of  the  year  1794,  and  the  be- 
ginning of  1795,  (the  French  having  obtained  a 
footing  and  very  considerable  influence  in  the 
NetherlandSy  and  the  United  Provinces),  the 
British  Government,  with  a  view  to  encourage  a 
friendly  disposition  towards  this  country  in  the 
Dutch  people  and  to  facilitate  a  commercial  inter- 
course,  by  an  Order  in  Council  permitted  a  general 
importation  of  merchandize  direct  from  the  ports 
of  the  United  Provinces  to  those  of  this  king- 
dom ;  and  other  orders  were  made  with  the  same 
object.  War  between  the  two  countries  being 
soon  after  considered  unavoidable,  orders  were 
issued  to  the  commanders  of  the  King's  ships  and 
privateers,  to  bring  compulsorily  into  the  British 
ports  all  Dutch  vessels  bound  to  or  from  Holland^ 
in  order  that  they  and  their  cargoes  might  be 
detained,  provisionally,  and  that  speedy  restitu- 
tion should  be  made  of  all  such  cargoes  found  on 
board,  or  the  value,  as  should  appear  tq  belong 
to  subjects  of  Britain  or  of  allied  or  neutral 
Powers.  In  consequence  of  those  several  orders, 
many  ships  with  cargoes  came  voluntarily  to  this 
country ;  many  were  brought  in  by  the  King's 
ships,  and  many  at  that  time  here  were  detained. 
The  importation  of  Dutch  merchandize  having 
been  previously  prohibited  by  acts  of  Parlia- 
ment;   an  act  was   necessarily  passed  in  May. 

B  4     *  1795, 
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1819.       1795,  (35  Geo.  III.  C..80.)*,  sanctioning  the  Or-r 
y^^'^'^ .    ders  in  Council.    By  the  21st  section  his  Maiesty 

Craufurd  \  1       Vi  • 

imd  others  was  empowered,  with  the  advice  of  the  Pnvy 
Attorney-  Council,  to  grant  a  commission  to  three  or  more 
and  others,  persons,  authorising  them  to  take  such  ships  and 
cargoes  under  their  care  and  management.  A 
commission  was  accordingly  issued  to  the  plains- 
tiffs  and  their  colleagues,  and  they  received  in- 
structions ton  their  appointment,  in  respect  of  the 
performance  of  their  duties.  War  was  ultimately 
resolved  on  by  this  country,  and  general  letters  of 
reprisal  were  issued  (15th  September,  1795)  against 
Holland  by  the  British  Government,  a  measure 
equivalent  to  a  declaration  of  war.  Instructions 
were  also^  on  the  10th  of  October ^  issued  to  the 
Admirs^lty,  which,  after  reciting  the  act  of  the 
35  Geo.  III.  and  the  commission  thereon,  and  the 
letters  of  reprisal  ordered  the  Court  of  Admiralty 
to  proceed  to  the  adjudication  of  such  ships  and 
goods  of  which  possession  had  been  or  should  be 
taken  by  the  British  Commanders,  as  should  be 
proceeded  against  by  the  Advocate-General  on 
behalf  of  the  King,  in  order  that  the  same,  being 
the  property  of  the  United  Provinces,  or  their 
subjects,  might  be  considered  as  good  and  lawful 
prize,  reserving  nevertheless  to  the  said  Commis^ 
sioners  the  care  and  management  thereof^  as  well 
before  as  after  final  adjudication,  according  to  the 
provisions  of  the  said  act. 

*  This  act,  and  its  provisions,   are  fully  detailed  in  the 
judgment  delivered  by  the  Lord  Chief  Baron. 

t  The  material  tenor  of  which  is  also  particularly  stated 
\a  the  judgment. 

In 
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In  the  early  part  of  the  same  year,  before  war 
was  actually  declared,  Capt.  Esiington  had  cap- 
tured seven  Dutch  East  India  ships  on  their  pas- 
sage from  St.  Helena  to  Holland^  and  carried  four 
of  them  into  the  Shannon,  in  Ireland,  as  capture ; 
and  he  employed  persons  to  take  possession  of 
them  as  Prize  Agents ; — but  that  proceeding  being 
considered  adverse  to  the  King's  rights,  an  Order 
in  Council  was  issued,  asserting  his  Majesty's  right 
to  the  ships,  and  appointing  agents  for  the  care 
and  disposal  thereof,  and  ordering  that  the  Dutch 
Commissioners,  by  name  (not  describing  them  as 
Commissioners)  should  be  the  agents  on  behalf  of 
his  Majesty,  for  the  care  and  management  of  the 
said  ships  and  their  cargoes,  whereof  all  persons 
concerned  were  to  take  notice. 


inn. 
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The  Commissioners,  in  consequence  of  their 
appointment,  afterwards  formed  an  establishment 
for  the  management  and  conduct  of  the  business^ 
opening  an  office,  employing  clerks  &c.  and  trans*- 
acted  official  business  to  a  very  great  extent. 
They  had,  of  their  own  accord,  insured  the  ships 
taken  by  Captain  £^mg /on,  on  the  intelligence 
of  his  arrival  in  London,  to  the  amount  of  150,000/i 
and  were  afterwards  engaged  in  a  very  protracted 
litigation  with  the  underwriters,  in  consequence  of 
their  claims  for  the  loss  of  some  of  them  on 
their  course  to  Ireland,  in  which  they  ultimately 
recovered. 


By  a  subsequent  Order  in  Council  (SdMay,  1809) 
the  plaintiffs  were  ordered  to  make  up  their  ac- 
counts, and  transmit  them  to  the  office  of  the  Privy 

Council, 
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Councily  with  their  vouchers,  that  they  might  be 
laid  before  the  Lords  of  the  Treasury,  who  were 
to  refer  them  to  the  Commissioners  for  audit- 
ing the  Public  Accounts.  That  order  directed  the 
plaintiffs  to  charge  in  such  accounts  a  commission 
of  5/.  per  cent,  upon  the  net  proceeds  of  each 
ship  and  cargo,  they  paying  thereout  the  expences 
of  their  establishment.  It  also  ordered  the  Com- 
missioners to  give  credit  for  sums  received  by 
them  for  interest  on  the  balances  in  their  hands. 


Upon  the  delivery  of  their  accounts  by  the  Com- 
missioners, pursuant  to  the  directions  of  the  Order 
in  Council,  accompanied  with  a  protest  against 
their  being  held  to  be   bound  by  it,  the  Lords  of 
the  Privy  Council  entered  into  a  minute  and  elabo- 
rate enquiry  as  to  the  principle  upon  which  those 
accountsr  ought  to  be  taken.    They  thereupon  re- 
solved, that  it  was  fit  that  the  Commissioners 
should  be  allowed  the  expences  of  their  establish- 
ment, and  declared,  that  if  the  Commissioners 
considered  themselves  entitled  by  law  to  the  com- 
mission of  51.  per  cent,  upon  the  gross  proceeds, 
or    to   the  interest  made  by  them  on  balances, 
every  facility  should  be  given  to  their  taking  the 
opinion  of  a  court  of  justice  upon  the  legality  of 
their  claim ;  and  the  Treasury,  in  consequence, 
directed  that  steps  should  be  taken,  on  the  part  of 
the  Government,  to  procure  such  decision.    A  cor- 
respondence then  took  place,  wherein  the  Commis- 
sioners stated  to  the  Council  that  there  would  be 
difficulties  in  ascertaining  what  were  the  net  pro- 
ceeds according  to  the  view  of  the  Privy  Council, 
for  that  considerable  payments  had  been  made  for 

various 
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various  purposes,  to  the  crews  of  vessels,  com-'       1819. 
positions  to  the  East  India  Company^  for  the  home    craufurb 
consumption  of  China  and  East  India  goods,  and    *°^  ^^" 
expences  to  captors,  which  had  occasioned  them   ^^J][^to][J^" 
as  much   trouble    as    their   other  duties;    they    w^****^" 
therefore  desired  to  know  what  was  to  be  con- 
sidered as  net  proceeds.    They  were  at  first  an- 
swered,  that  nothing  was  to  be  considered  net 
proceeds,  except  what  had  been  rendered  available 
to  Government.    The  Lords  of  the  Council  after- 
wards relaxed  that  criterion,  and  decided,  that  as  ^ 
to  all  which  had  been  realized  or  restored  to  the 
claimants  after  sale  by  the   Commissioners,  the 
commissioners  should  charge  therein  commission 
on  the  net  proceeds  of  the  sales,  as  well  as  on  the 
monies  paid  over  to  Government.    The  Commis- 
3ioners,  however,  still  insisted  upon  their  right 
to  charge  commission  upon  the  gross  proceeds, 
and  to  retain  the  interest  of  monies  in  their  hands ; 
and  in  their  letter  to  the  Secretary  of  the  Council, 
expressed  a  hope  that  their  Lordships  would  recon- 
sider their  order  of  the  3d  of  May.    Upon  the 
delivery  of  the  accounts,  the  Privy  Council  took 
the  pains  to  enter  very  particularly  into  them ; 
and  a  minute  of  Council  was  drawn  up,  expresr 
sing,  as  the  result  of  that  investigation,  that  theip 
Lordships  had  taken  the  Commissioners'  letter  and 
^11  the  circumstances  into  full  consideration,  and 
referring  minutely  to  the  various  authorities  under 
which  the  Commissioners  were  appointed,  they 
observed,  that  under  the    circumstances,  it  ap- 
peared to  them  difficult  to  determine  what  re* 
muneration  ought  to  he  made  to  the  Commission- 
ers, especially  as  they  appeared  in  the  insurances 

effected 
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1810.  elFecfted  by  them  to  have  described  themselves  only 
^^'^''^^  as  "  Commissioners  for  sale  of  Dutch  property/' 
and  others  that  being  their  usual  style  and  firm  of  dealing,  and 
Attobnbt.  to  have  blended  the  whole  conduct  of  their  duties, 
ando^rt  Under  all  the  authorities  vested  in  them,  in  one 
general  account  as  Commissioners ;  and  accord- 
ingly had  paid  large  sums  of  money  (being  the 
produce  of  the  sale  of  the  ships  and  cargoes  placed 
under  their  care  and  management,  and  of  the  in* 
surances  effected  by  them,  on  which  they  had  re- 
covered at  Law)  into  the  Bank  of  Etiglandf  accord- 
ing to  the  directions  of  the  act  under  which  they 
derived  their  joint  authority,  as  expressly  recog- 
nized and  preserved  by  the  instructions  to  the 
Court  of  Admiralty .  On  the  whole,  th^ir  Lordships 
were  of  opinion  that  the  Commissioners,  in  making 
up  their  accounts,  ought  to  consider  themselves  as 
Commissioners  acting  under  the  authority  of  their 
commission  so  affirmed  and  preserved,  and  as  en- 
titled to  a  remuneration  in  that  character;  al- 
though in  determining  the  amount  of  the  remu- 
neration to  be  received  by  them,  it  might  be  fit 
to  take  into  consideration  that  in  some  respects 
they  should  be  deemed  to  have  acted  also  as  Prize 
Agents,  as  where  they  had  actually  saved  the 
charge  of  agency  usually  allowed  --«  and  that 
they  ought  not,  in  their  accounts,  to  charge 
commission  either  on  the  gross  proceeds,  ac- 
cording to  the  practice  before  the  passing  of  the 
act  of  the  45th  of  the  King,  or  on  the  net  pro- 
ceeds under  the  provisions  of  that  act.  They 
then  suggested  that  some  mid41e  course  should  be 
adopted ;  for  that  they  ought  not  to  have  so  much 
as  five  per  cent,  upon  the  gross  proceeds,  nor  so 

little 
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little  as  five  per  cent,  on  the  net  proceeds ;  but 
that  where  they  had  saved  the  Crowp  the  expence 
of  Prize  Agents^  and  had  performed  other  duties, 
regard  ought  to  be  had  to  the  nature,  magnitude, 
and  efficiency  of  their  services  —  that  they  should 
account  for  any  interest  which  they  might  have 
made  of  money  retained  in  their  hands,  although 
a  power  was  necessarily  given  to  them  to  deter-r 
mme  what  should  be  necessary  for  the  discharge 
of  their  duties  —  that  they  ought,  on  the  other 
hand,  to  charge  in  their  accounts  all .  the  ex-* 
pences  incurred  by  them  in  executing  their 
commission,  which,  considering  themselves  as 
Prize  Agents,  they  had  not  done-— and  that  their 
expences»  with  proper  vouchers,  should  be  sub* 
mitted,  with  their  accounts,  to  the  examination 
of  the  Auditors. 


19 
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The  Board  of  Audit,  however,  persevering  in  the 
disallowances  and  surcharges  which  they  had  made, 
the  plaintiffs  now  resorted  to  this  Court,  praying 
the  interference  sought  by  the  present  bill. 

Wetherellf  Nolan^  Jennings^  Richardson^  and 
Ombe^  of  Counsel  for  the  plaintiffs,  and  Carr 
for  the  defendants,  the  assignees  of  Brickwood^ 
who  were  in  the  same  interest  as  the  plaintiffs, 
supported  the  prayer  of  the  bill. 


Under  these  circumstances,  they  contended  in 
substance,  that  the  Commissioners  were,  in  point 
of  fact,  to  all  intents  and  purposes  Prize  Agents, 
and  entitled  to  all  emoluments  and  profits  at- 
tached to  the  duties  of  such  employment,  which 


was 
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Was  by  custom  and  usage,  until  the  47  Geo.  llt.^ 
established  to  be  5L  per  cent,  on  the  gross  prd- 
ceeds  —  and  that  although  called  Commissioners 
in  the  act  of  Parliament,  in  the  enumeration  of  the 
duties  prescribed  to  be  performed  by  them  were 
to  be  found  all  the  business  that  was  usually  per- 
formed by  Prize  Agents:  it  was  true  there  arc 
other  and  higher  duties  to  be  performed,  and 
more  extensive  services  to  be  rendered  by  them 
as  Commissioners ;  but  that  (they  urged)  so  faf 
from  operating  to  diminish^  ought  to  have  the 
effect  of  augmenting  the  remuneration—*  that  the 
term  by  which  the  Legislature  had  chosen  to  desig- 
nate their  office,  could  have  no  effect  in  chang- 
ing the  nature  of  their  employment,  nor  should 
shut  them  out  from  the  advantages  of  it  to  them- 
selves—that if  they  were  not  in  the  first  instance 
constituted  Prize  Agents  by  the  act  of  Parlia- 
ment and  the  commission  under  it,  they  certainly 
were,  as  soon  as  by  the  declaration  of  war  the  ships 
had  become  prize  as  between  the  Belligerents; 
for  the  nature  of  their  emplojrment  was  then  un- 
equivocal, and  the  state  of  the  property  under 
their  care  had  become  wholly  changed  and  altered 
—  the  property  had  then  become  prize,  and  was 
shortly  afterwards  so  adjudicated,  and  the  Com- 
missioners then  became  under  the  instructions,  the 
duly  constituted  Prize  Agents,  haying  the  undis- 
turbed and  sole  management  and  sale  and  disposal 
of  the  ships  and  cargoes.  They  observed  that  the 
plaintiffs  were  persons  of  great  responsibility,  and 
thatresponsibility  was  subject  to  the  consequences 
of  their  administration  of  the  charge:  and  that 
the   appointment  was  altogether^  in  its  nature, 

rather 
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father  a  private  than  a  public  employment^  for 
although  the  proceeds  arising  from  their  disposal 
of  the  ships  and  cargoes,  were  directed  to  be  paid 
into  the  Bank  of  England,  on  account  of  his 
Majesty,  they  belonged  to  him  individually  and 
privately  as  Admiralty  droits,  and  not  as  public 
money,  payable  into  the  Exchequer^ 
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They  urged,  that  so  obvious  was  it  that  they 
were,  and  had  been  considered  to  be  Prize  Agents 
by  Government^  that  they  had >  in  respect  of  the 
Dutch  ships  in  Ireland j  been  actually  so  termed 
ID  the  document  by  which  they  were  appointed  i 
and  that  it  was  a  mere  subterfuge  to  make  a  dis- 
tinction between  the  duty,  and  the  name  of  the 
office  for  the  pufpose  of  abridging  the  remune- 
ration. As  well  (they  argued)  might  it  be  said 
that  a  person  who  should  be  appointed  a  Commis* 
sioner  to  purchase  and  sell  stock  for  his  Majesty, 
would  not  be  in  fact  a  broker,  as  that  these  plain-* 
tiffs  were  not,  under  the  circumstances.  Prize 
Agents,  because  they  had  been  styled  Commis- 
sioners. The  Lords  of  the  Privy  Council  had  not 
disputed  the  plaintiffs  having  acting  as  Prize 
Agents  on  the  behalf  of  Government,  and  they 
were  admitted  to  have  saved  to  the  King,  by  so 
doing,  the  expence  of  employing  other  persons  in 
that  necessary  capacity,  which  his  Majesty  must 
have  done  as  soon  as  the  property  had  devolved 
on  and  become  vested  in  him  jure  coronce,  by  the 
actual  commencement  of  hostilities.  There  was 
no  distinction,  they  urged,  between  the  case  of 
tlie  Crown,  and  of  the  subject,  in  this  respect, 
giving  to  the  King  a  right  to  refuse  to  the  cha- 
racter 
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1819.  racter  in  which  he  employed  an  individual,  the 
Cbaupuro  incidental  consequences  which  would  essentially 
and  others  belong  to  it  in  thc  instance  of  a  subject,  and  that 
^NEafi '  *^^^^  ^^^^  ^^  foundation  for  saying  that  being  cm- 
andothere,  ploycd  by  the  Ring,  does  not  entitle  the  agent 
to  the  remuneration  which,  if  employed  by  a  sub- 
ject, he  would  have  a  right  to  demand. 

They  then  submitted,  that  if  the  proposition 
now  contended  for  by  them,  was  not  sufficiently 
supported  by  principles  of  law  and  reason,  and  by 
the  general  understanding  of  mankind,  there  was  to 
be  found  a  decision  on  the  point,  on  the  authority 
of  the  highest  Court  in  this  country,  which  had  al- 
ready established  that  these  very  plaintiffs  were,- 
in  point  of  legal  construction  of  the  nature  and  ob« 
ject  of  their  appointment,  the  duly  constituted  Prize 
Agents  of  the  Crown.  That  was  in  effect  decided 
in  the  case  of  Lucena  v*  Craufurd  (a).  It  was 
there  determined—  on  the  question  of  whether 
there  was  a  sufficient  interest  in  the  Commission-: 
ers  to  sustain  the  verdict  that  had  been  taken  on 
the  first  count  of  the  declaration,  which  averred 
the  interest  to  be  in  the  Commissioners  —  that 
after- Ihe  commencement  of  hostilities  they  were 
Prize  Agents.  In  the  judgment  delivered  in  that 
case  in  tlie  Court  of  Error,  the  majority  of  the 
Judges  considered  that  there  was  a  sufficient 
interest,  the  others  that  there  was  not.  When 
that  case  was  afterwards  carried  up  to  thc 
Ijouse  of  Lords,  the  second  and  third  ques-' 
tions  propounded  to  the  Judges  were,  what, 
legal   interest    the    plaintiffs   as*  Conomissioners 

(a)  2  N.  R.  209. 

had 
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had  under  the  act  of  Parliament,  to  entitle  them       M19. 
to  take  possession  of  and  to  manage   (&c,)^  the    c»Atr»ty«0 
proper^  as  such  Commissioners-* and  whether,    «»*•*«» 
under  the  circumstances  in  evidence,  they  were   ^^"JIIJ^* 
duly  and  effectually  constituted  agents  on  behalf    w 
of  his  Majesty,  for  the  care  &c.  of  the  Dutch 
ships  carried  into  Ireland;  and  whether,  after  the 
declaration  of  hostilities,  their   authority  was  to 
be  considered  in  law  as  vested  in  them  as  Com- 
missioners,  by  virtue  of  the    act  and  commis- 
sion :  or  as  agents  appointed  by  the  Orders  in 
Council.     Upob  those  points  there  was  a  differ- 
ence of  opinion,  five  of  the  Judges  considered 
that  the  plaintiffs  had  an  interest  as  Commis- 
sioners, holding  that  the  power  of  the  Commis- 
sioners was  much  more  extensive  than  that  of 
Prize  Agents;  for  the  power  of  a  Prize  Agent  ex- 
tends only  to  the  taking  care  of  the  ship,  and  ma- 
naging it  during  the  suit  in  the  Admiralty  Court ; 
whereas  these   Commissioners    performed  much 
more  extensive  duties.     *•  The  Crown  (said  those 
Judges)  appointed  them   Prize  Agents,  for    the 
purpose  of  giving  them  as  much  power  over  the 
ships  in  (Question,    in    the  ports  of  Ireland^   as 
they  had  under  the  original  commission  in  this 
kingdom,  and  to  enable  them  to  bring  the  ships 
within    their    jurisdiction    as    Commissioners.-* 
Their  opinion,  therefore,  that  the  plaintiff^s  had 
an  insurable    interest    as    Commissioners,    was 
^  founded  upon  the  ground  that  they  had  a  mucl\ 
more  extensive  appointment  than  that  of  mere 
•Prize  Agents;   for    they    said,  that,    "   In   the 
ordinary   course    of   proceedings,  Prize    Agents 
would  be  appointed  for  the  management  of  these 
VOL.  viS.  c  ships ; 
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ships;  but  by  these  instructions  the  King,  without 
conferring  any  new  power  on  the  Commissioners, 
reserves  to  them  the  care  and  management  of 
the  ships."  The  other  Judges  were  of  opinion 
that  their  fnnctidn  as  Commissioners  would  not 
sustain  their  interest,  because,  till  hostilities  had 
commenced,  the  Crown  had  no  right  to  the  pro- 
perty, but  when  war  had  been  declared,  they 
appear  to  have  considered  that  the  plaintiffs  were 
to  be  regarded  as  Prize  Agents.  To  the  third 
question  the  five  first  Judges  answered,  that 
"  the  plaintiffs  were  duly  constituted  Prize 
Agents  of  the  ships  sent  into  Ireland^  and  that 
they  exercised  their  authority  in  Ireland  in 
that  character ;  but  that  their  appointment  as 
Prize  Agents  in  Ireland  was  not  inconsistent 
with,  nor  in  any  respect  intended  to  revoke 
or  abridge  their  power  as  Commissioners  in 
England^  and  that  as  soon  as  the  four  ships  men- 
tioned in  the  declaration,  were  brought  by  the 
King's  order  into  the  ports  of  England^  their  au- 
thority as  Commissioners  attached  upon  them:" 
and  they  relied  upon  the  reasons  given  in  answer  to 
.the  last  question.  The  other  five  Judges,  however, 
thought  that  the  plaintiffs  were  duly  constituted 
Prize  Agents  of  the  captured  ships,  and  that  their 
authority  to  continue  such  ships  under  their  care 
and  management,  as  well  in  Great  Britain  as  in 
Jrelandy  was  vested  in  them  as  Agents  ap- 
pointed by  Order  in  Council,  and  not  as  Com- 
missioners under  the  act.  That  answer  they 
considered  as  following  of  course  from  the 
opinion  before  given— that  after  the  commence- 
ment of  hostilities,   the  plaintiffs  could  only  act 

under 
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Under  a  new  authority  derived  from  the  Crown,       ^®i®* 
and  not  by  virtue  of  the  act  of  Parliament:  being    craofuiid 
of  opinion  that  they  continued  to  be  Prize  Agents,     •"<*^^«'» 
but  necessarily  also  to  act  as  Commissioners;  and   ^geSbual' 
holding  that  the    reservation  contained    in  the    «»*oihcw. 
Order  in  Council,  merely  limited  their  authority 
as  Prize  Agents  by  their  power  as  Commissioners. 
The  same  view  of  it  is  clearly  expressed  by  Lord 
Eldon  (having  previously  stated  that  it  would  be 
necessary  to  the  question,  to  determine  the  real 
character  of  the  Commissioners),  was  ultimately 
adopted    by   tlie   House  of   Lords.      His   Lord- 
ship  says,  "  The  moment  hostilities  took  place, 
the  property  was  condemned  as  prize.     Tlie  power 
of  the  Commissioners  could  never  have  attached 
upon  it  in  the  hands  of  the  King^  nor  could  they 
have  had  any  authority  to  deal  with  it,  unless  the 
King  had  thought  proper  to  grant  it  to   them. 
With   respect   to    the    ships    in    the    ports   of 
Ireland,    he    expressly  constitutes    them    Prize 
Agents;''  ($o  that,  they  observed,  there  was  the 
highest. authority  for  saying  that  the  not  calling 
them  Prize  Agents  cannot  be  the  foundation  for 
an  argument .  that  they  are  not,  in  fact,  Prize^ 
Agents)  "  and'*  (continued  his  Lordship)  **  with 
respect  to  those  brought   into  this  country,  and 
condemned,  he  authorizes  them  to  deal  with  the 
proceeds  in  the  manner  they  had  been  instructed 
to  deal  with  them  as  Commissioners,  and  accord- 
ing to  such  instructions  as  they  should  thereafter 
receive.     But  I  state  it  with  great  confidence, 
though,  I  hope,  with  proper  humility,  as  my  clear 
opinion,  that  after  the  declaration  of  hostilities, 
the  Commisaioners  neither  did  deal,  nor  had  a 
^   c  2  right 
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right  to  deal  with  the  property  as  Commis- 
sioners." It  was,  therefore,  the  opinion  of  his 
Lordship  and  the  House  of  Lords,  that  as  well 
as  to  the  Irish  as  to  the  English  ships,  their  au- 
thority was  revoked,  unless  it  was  renewed  to 
them  by  the  Government:  and  that  the  Commis- 
sioners, under  the  appointment  of  the  King,  after- 
wards united  both  characters.  "His  Majesty, 
having  a  title  to  it,  makes  them  his  Agents, 
and  points  out  to  them  in  what  manner  they  shall 
exercise  that  agency,  directing,  that  it  should  be 
in  the  same  manner  as  if  they  had  derived  their 
title  under  the  commission,  and  not  under  their 
special  appointment  as  Prize  Agents,"  directing 
them,  in  substance,  to  exercise  their  authority  as 
they  had  exercised  it  under  the  act  of  Parliament ; 
but  his  Lordship  was  of  opinion  that  they  had  no 
pdwer  under  the  act,  or  the  commission,  but  solely 
under  the  appointment  of  the  Crown,  oontained  in 
the  reservation,  and  which  constituted  them  Prize 
Agents.  Therefore,  upon  authority,  as  well  as 
upon  principle,  and  the  circumstances  of  the  case^ 
they  submitted,  it  was  clear,  that  the  plaintiffs  did 
<3ustain  the  character  of  Prize  Agents:  and  if  so, 
that  they  were  entitled  in  law  and  injustice  to  th6 
remuneration  attached  to  Prize  Agency  by  custom 
and  the  universal  assent  of  the  mercantile  world. 


If, .  however,  on  the  other  hand,  the  Court 
should  hold  that  the  plaintiffs  are  not  to  be 
considered  as  Prize  Agents,  and  entitled  to  their 
commission  upon  the  gross  proceeds  ;  they  con- 
tended, according  to  the  prayer  of  their  bill,  that 
as  Commissioners    of  the  ^rown    the  plaintiffs 

were 
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were  bailiffs,  and  that  all  fair  expences  incurred       i^^^- 


bj  them  would  be  a   charge    that  they  would    c«aupve» 
be  clearly  entitled  to  make  against  their  prin-    •n^^Oiert 
cipal,    every  agent  being  entitled  to  charge  his    ^qJ^^JJ^^' 
fair  expenditure,    unless  custom  prevent  his  so    •ndothm. 
doing.     The  Commissioners  (they  stated)  had  ne- 
cessarily been  eompelled  to  have  an  extensive  esta- 
blishment of  clerks  and  offices  for  the  conduct  of 
their  business,  reaching  to  every  out-port  of  the 
country;  the  expences  of  which  establishment 
for  such  a  period  of  time  as  their  commission  ne- 
cessarily lasted  in  consequence  of  litigation  (above 
twenty  years)  had  exceeded  21,500/.:   and  the 
Privy  Council  admit,  that  if  they  are  not  entitled 
to  commission  upon  the  gross  proceeds,  as  Prize 
Agents,  but  on  the  net  proceeds  as  Commissioners, 
they  are  entitled  to  their  necessary  expences; 
they  therefore  urged,  that  the  Auditors,  who  were 
bound  to  obey  the  orders  of  their  superiors,  had 
no  right  to  surcharge  the  plaintiffs  the  differ- 
ence of  the  amount  of  the  commission  upon  the 
gross  proceeds,  and  still  less  to  refuse  to  allow  the 
expences,  contrary  to  the  express  recommendation 
of  the  Privy  Council.    Then  the  difference  upotf 
the  net  or  gross  proceeds,  amounting  to  S7f000/. 
and  a  fraction,  and  the  expences  of  their  office  be- 
ing 21,500/.  the  difference  to  be  disallowed  would 
be  only  5,500/.;  therefore,  if  these  gentlemen  arc 
not  Prize  Agents,  they  are  entitled  to  be  allowed 
the  expences  of  their  establishment,  so  that  that 
surcharge,  instead  of  being  27>000/.  and  upwards, 
ought  to  have  been  only  5,500/. 

They  next  proceeded  to  the  consideration  of 

G  3  the 
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1810-      the  question  of  interest,   and  the  charge  made 
ttu^^u    against  the  Commissioners  of  42,000/.   and  up- 
and  others    ^vards,   admitted  by  the  Commissioners  to  have 
Attornbt.   been  interest  made  by  them  on  monies  remaining 
and  others,    in  their  hands,  but  not  unnecessarily,   nor,  in- 
deed, was  it  even  suggested  by  the  Auditors   to 
be  unnecessarily  remaining  in  their  hands;  and 
which  they  insisted  were  mere  floating  balances, 
subject  to  pending  claims  in  a  constant  course 
of  daily  determination. 

They  observed,  that  the  reason  upon  which  the 
^  Board  had  made  this  charge,  as  stated  by  them- 
selves, in  the  document  put  forth  by  them  on  the 
subject,  was  upon  the  general  principle  of  all 
public  accountants  being  accountable  for  all  sums 
of  money  that  "  shall  at  any  time  accrue  to  them, 
and  be  received  by  them,  or  by  any  person  or 
persons  on  their  behalf,  by  virtue  of  their  office 
or  employment  in  the  public  service^  other  than 
such  as  they  shall  be  duly  authorised  to  receive 
and  retain  as  a  remuneration  for  such  office  or 
employment;"  and  they  refer  to  the  Order  of 
Council,  of  the  3d  oi  May,  1809,  directing  these 
accountants  to  give  credit  in  their  accounts  for 
all  sums  received  by  them  for  interest,  on  any 
balances  they  have  at  any  time  had,  or  may  now 
have  in  hand,  as  conclusive  with  regard  to  the 
surcharge  of  that  sum  for  whith  they  have  not 
given  credit  to  Government  in  their  account. 
But  that  they  denied  to  be  the  law ;  and  conse- 
quently, therefore,  that  any  ground  was  laid  at 
all  for  charging  the  plaintiffs  with  interest  to  the 
amount  of  43,000/.,  submitting,  that  before  the 

audit 
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audit  acts,  as  those  acts  and  their  provisions  ne- 
cessarily prove,  all  public  accountants  were  con- 
sidered entitled  to  the  interest  on  balances  of 
public  monies  in  their  hands ;  so  that  they  were 
ready  at  all  times  to  answer  the  demands  of  the 
public,  when  made  upon  them  —  that  there  was 
nothing,  in  those  statutes,  or  at  common  law, 
which  could  operate  to  render  these  Commis* 
sioners  accountable  to  Government  for  the  interest 
on  monies  necessarily  and  properly  remaining  in 
their  hands,  so  that  ttiey  were  not  defaulters,  but 
prepared,  when  called  upon  to  pay  it  over,  or  to  ac- 
count — •  and  that  if  they  were  not  ready  to  pay  at 
the  time  when  balances  were  in  their  hands,  it  ap- 
pears matter  of  great  doubt,  whether,  even  in  that 
case,  they  could  be  so  charged,  as  coming  within 
those  acts,  because  they  do  not  make  provision 
for  a  case  like  the  present,  where  money  has  not 
been  improperly  retained  in  the  hands  of  the  ac- 
countant, and  here  that  is  not  suggested.  Those 
sums  were,  in  fact,  balances  which  the  Crown  could 
not  at  any  time  have  demanded  or  taken  JTrom  the 
plaintiiTs ;  and  which  the  Crown  had  not,  at  any 
time,  a  right  to  call  for;  because  this  42,000/. 
was  the  interest  of  money  necessarily  kept  in 
their  hands  to  answer  expected  successful  claims, 
always  on  the  point  of  determination,  sometimes 
to  an  amount  of  considerable  magnitude.  Whe- 
ther, therefore,  the  balances  in  the  hands  of  the 
Commissioners,  which  were  retained  by  them  for 
the  various  purposes  and  duties  enumerated  and 
imposed  by  the  several  sections  of  the  act  au- 
thorising their  original  appointment,  resulted  from 
money  kept  in  their  hands,  and  produced  by  the 
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1819.  disposal  of  the  property  :  or  whether  it  had  been 
CtuvrvRD  ^d^^^c^d  ^^  tliem  by  draft,  after  it  had  been  paid 
miouien  by  them  into  the  Bank,  the  principle  of  keeping 
^TORNBT-  the  interest  which  it  should  produce  would  be  pre- 
«od«thc«L  cisely  the  same.  However  the  principal  sums 
might  come  to  them,  whether  regularly  or  irregu- 
larly, the  interest  would  belong  to  them,  which 
should  be  made  of  it  while  necessarily  under  their 
accidental  coutroul.  All  that  could  be  required  of 
them  would  be,  to  be  able  to  shew  that  they 
never  kept  more  than  they  calculated  to  be 
enough  to  answer  the  claims  against  them;' 
and  it  is  not  pretended  that  those  calculations 
were  not  bond  fiit.  They  submitted,  as  a 
further  objection  to  the  Crown  claiming  the  in- 
terest made  on  such  balances,  that  during  the 
time  they  remained  in  their  hands,  they  formed 
no  part  of  the  public  money,  but  were  in  medio 
between  the  Crown  and  the  claimants ;  and  it  de- 
pended on  the  adjudications  of  the  Admiralty 
whether  it  belonged  to  the  one  or  the  other. 
They  also  insisted,  that  independently  of  these 
acts  of  Parliament,  public  accountants  were  not 
answerable  to  Government  for  the  interest  on 
monies  in  their  hands,  as  of  common  right— that 
the  Crown  must  shew  some  ground  for  demanding 
interest;  and  that  very  few  cases  could  occur  (un- 
less a  special  bargain  was  made)  prior  to  this  act, 
in  which  the  Crown  would  be  entitled  to  it—  that 
the  law  does  not  require,  that,  in  every  case  of  in- 
terest made  by  a  public  accountant,  it  is  to  be  paid 
ovec.to  the  public,  unless  ne  can  shew  some  reason 
why  he  should  keep  it;  on  the  contrary,  he  may 
retain  it^  unless  the  auditors  can  shew  a  reason 

why 
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why  he  ought  not,  provided  he  be  always  ready       lAW* 
to  make  necessary  payments.     They  submitted^    cbIwfto 
therefore,  that  the  plaintiffs  were  entitled  to  render    ««« ^^'^ 
the  balances  productive,  which  they  must  do  upon    ^^um* 
their  own  risk  and  responsibility,  they  being  liable    Mid^i^cn. 
for  all  the  securities  on  which  they  may  invest  it ; 
and  that  they  are  entitled  so  to  do,  as  an  inci* 
doital  emolument  attached  to  their  situation,  im- 
less  some  law  or  reason  to  the  contrary  can  he 
shewn.    On  that  part  of  the  argument,  they  cited 
the  following  cases  from  Viner'sJbr.  tit.  Account^ 
[a]  pi.  IS.  p.  162,  and  Roll.  Abr.  125.  pL  12. 
"  If  a  man  receives  money  of  J.  X.  to  deliver  to 
J.D^zsa,  messenger,  in  an  account  against  die 
bailee,  be  shall  be  discharged  before  auditors  by 
tender  in  Court  of  the  principal  sum ;  for  he  is 
not  to  account  for  the  profit  thereof  in  the  mean 
time,  though  he  hath  detained  it  in  the  mean 
time;  for  he  did  not  receive  the  money  to  mer* 
chaodize,  but  only  to  deliver  over."  and  lb.  pL  19. 
*^  So^  if  my  bailiff  of  my  manor    receives  the 
rents  of  my  tenants,  and  retains  them  for  two 
or  three  years,  yet,  in  a  writ  of  account,  he  is  not 
tp  account  for  the  profits  coming  therefrom  in 
the  mean  time ;  for  he  had  not  my  warrant  to 
merchandize  with  them,    or    to  gain  or  lose.** 
Fiizbcrbert,  Nat.  Brev.  tit  fFrit  of  Account, 
p*  117,  in  notia.    And  they  submitted,  that  unless 
there  were  any  thing  in  tiie  King's  prerogative 
which  distinguished  the  cases,  tlie  plaintiffs  were, 
with  regard  to  the  Crown,  in  the  same  situation 
as  receivers  in  the  Court  of  Chancery  are,  with 
respect  to  the  infants,  or  the  married  women,  on . 
whose  behalf  they  are  appointed,  who  never  pay 

over 
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over  balances  till  three  months,  and  sometimes 
half  a  year  after  they  are  due ;  and  they  have  a 
right  to  make  interest  of  the  money  whilst  rertiain- 
ing  in  their  hands^  without  being  accountable  for 
it  to  the  Court,  or  to  tiie  persons  for  whom  they 
are  bai liffs ;  .and  that  is  a  part  of  their  remuneration. 
They  are  not  trustees;  and  therefore  have  no 
c^iui  que  trusty  to  whom,  as  trustees,  they  would 
be  accountable  for  the  fruit  of  the  employment 
and  use  of  the  principal. 


.  On  the  argument  expected  to  be  founded  on 
the  fact,  that  the  act  of  Parliament  contains  a 
peremptory  direction  to  pay  over  all  sums  forth- 
with to  the  Bank  of  England^  they  insisted,  that 
it  was  clearly  necessary  for  the  plaintiffs  to  keep 
money  in  their  hands  to  satisfy  the  claims  to  be 
paid  by  them :  and  that  it  must  be  intended,  that 
tiiey  are  directed  to  pay  over  to  the  Crown  only 
the  clear  ultimate  balance,  after  the  discharge  of  all 
demands -<-  or  the  net  produce,  which,  being  once 
paid  into  the  Bank,  was  there  to  remain,  subject  to 
such  orders  as  his  Majesty,  with  the  advice  of  his 
Privy  Council,  might  think  fit  to  give  thereupon : 
that  is,  until  such  Jinal  orders  as  might  be  made, 
whether  they  should  be,  in  the  result,  to  pay  it  to 
the  parties  to  whom  it  should  be  adjudged  to  be- 
long, or  to  his  Majesty,  in  right  of  his  Crown— 
for  that  it  could  not  be  meant  that  the  Commis- 
sioners were  to  apply,  from  time  to  time,  to  his  Ma- 
jesty in  Council,  for  permission  to  draw  a  draft  upon 
the  Bank,  to  meet  current  expences ;  such  an  inter- 
pretation would  be  most  inconvenient,  and  such  as 
no  man,  whether  merchant  or  lawyer,  could  possibly 

suggest. 
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suggest,  as  the  fair  construction  of  the  Legislature. 
The  Commissioners  are  to  be  furnished  with  money 
in  the  first  instance,  to  pay  off  the  crews  of  detained 
ressels,  if  the  demand  should  appear  to  them  to 
be  just<.  Money  was  to  be  issued  to  them  on 
account ;  but  they  were  to  take  care  that  all 
money  which  should  be  so  issued  to  them  should 
be  replaced  out  of  the  sale  of  the  ships  and  car- 
goes, as  soon  as  they  should  be  sold.  It  is  to  be 
inferred,  therefore,  that  those  payments  to  the 
crews  were  to  be  defrayed,  by  the  Commissioners, 
out  of  monies  to  arise  from  sales,  as  soon  as  they 
should  have  become  productive;  and  that  money, 
which  had  been  advanced  to  them  by  the  Trea^ 
surjr,  they  were,  in  the  first  instance,  to  replace, 
as  soon  as  there  should  be  money  enough  re- 
ceived by  them  from  the  sale  of  the  ships  and 
cargoes;  and  they  were  not  to  replace  that  money 
by  paying  it  into  the  Bank,  but  by  paying  it  to 
the  Treasury,  who  had  advanced  it. 
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The  first  act  of  Parliament,  providing  for  the 
payment  of  interest  by  accountants,  they  ob- 
served, was  the  39th  &  40tli  of  Geo.  III.  c.  54.,  and 
that  only  two  cases  are  provided  for  by  that  act. 
After  reciting  the  expediency  of  charging  public 
accountants  with  the  payment  of  interest  upon 
public  monies  received  by  and  due  from  them, 
it  enacts,  that  in  all  cases  where  any  person  em- 
ployed in  the  collection  or  receipt  of  any  part  of 
his  Majesty's  revenue,  shall,  from  and  after  the 
passing  of  the  act,  die,  or  go  out  of  office,  being 
indebted  to  his  Majesty  at  that  time,  in  respect 
of  his  said  office,  to  the  amount  of  500/.  or  up- 
wards, 
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iMm      wards,   the  proper  officer  is  to  charge  him,  in 
€wukww9Mn    ^^*^  ^^  death,    from  twelve  months  after,    or. 


in  CBM  of  going  out  of  office,  from  three  months 
^Jjjjjjw-  after,  with  interest  at  the  rate  of  Si.  per  cent, 
per  annufHf  upon  the  whole  of  such  balance 
due  from  him.  That  provision,  they  submitted, 
clearly  cannot  apply  at  all  in  this  case.  These 
plaintiifs  had  not  died,  nor  gone  out  of  office,  nor 
Is  there  tny  chargo  made  upon  them  upon  those 
gtounds;  but'  the  4S,000/.  is  the  interest  made 
by  thtoi  while  their  functions  were  in  full  exer- 
ctse»  The  act  then  gives  to  the  party  aggrieved  a 
right  to  apply  to  this  Court  by  motion,  who  shall 
give  him  relief  in  a  summary  way,  if  it  thinks  it 
just  and  reasonable. 

The  fourth  section  provides,  "  that  upon  any 
audit  which  shall  take  place  after  the  passing  of 
the  act  of  any  ordinary  or  extraordinary  account, 
where  it  shall  appear  to  the  Commissioners  for 
auditing  the  public  accounts,  th&t  any  public 
accountant  is  indebted  to  his  Majesty,  upon  the 
balance  thereof,  in  the  sum  of  500/;  and  upwards, 
such  ^Kcount  not  being  an  account  current^  it 
shall  and  may  be  lawful  for  the  said  Commis- 
sioners, at  their  discretion,  to  charge  the  said 
accounting  party  with  interest  upon  the  whole 
or  any  part  of  the  said  balance,  for  such  period 
of  time  past,  and  at  such  rate  of  interest,  as  they 
shall  deem  to  be  just  and  reasonable,  so  that  the 
said  rate  of  interest  do  not  exceed  SL  per  cent, 
per  annum;  then  they  are  required 4o  give  notice ; 
and  a  further  charge  is  to  be  made  in  the 
interval  between  the  statement  of  the  account 

and 
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and  the  declaiatioii.    That  case  also  docs  not     JJJ^ 
apply  to   the  present  circumstances,    so  £ur  as    cn^mm^ 
relates  to  the  4S,000/«;  for,  at  the  tune  when  the 
43,000/.  was  nuide  by  these  Commissioners,  the 
account  was  undoubtedly  an  ateount  current  in 
the  strictest  sense  of  those  words;  the  parties 
were  receiviog  sums  of  money  on  the  one  side, 
ami  making  payments  on  the  other ;  and  the  i»» 
terest,  to  the  amount  of  40,000/.,  which  was  made 
from  the  time  when  the  Commissioners  were  ap^ 
pointed,  was  made  at  a  time  when  they  wese  re^ 
tainiug  in  their  hands  monies  for  the  purpose 
of  meeting  the  various  disbursements,  which  they 
were  bound  to  make,  and  the  numerous  and  large 
claims  daily  established  against  them,  and  they 
were  also  receiving  the  monies  arising  from  the 
sale  of  ships  and  cargoes— and  that  constituted 
strictly  an  account  current  during  the  whole  of 
that  period.   That  section  must  be  taken  to  apply 
wh(dlyto  a  case  in  which  the  auditors  find  a 
party  presently  indebted,  and  indebted  upon  an 
account  final,  not  an  account  current,  as  w  the 
case  of  a  collector  of  taxes,  who  is  to  receive 
monies,  and  pay  the  amount,  whatever  it  may  b^ 
over  to  his  immediate  superior,  or  to  the  Ex* 
diequer,  and  such   a  person  cannot  be  said  to 
be  indebted  upon  an  account  current* 

The  other  act  of  Parliament,  which  carries  the 

^  responsibility  of  public  accountants  still  furdier,  is 

the  47th  Geo.  III.  sess.  £.  c.  39^   It  recites  the  39th 

and  40th  of  the  King,  and  that  it  is  just  and  mi« 

sonable  that  persons  who  haue  improperly  and  un^ 

necessarify 
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1919.       necessarily  retained  in  their  hands  large  balances 
CukuniRD    ®^  public  money,   should,   in  certain  cases,  be 
andothera     charged  with  interest  upon  such  balances;  but 
^kbr^l"   ^^  power  is  given  by  the  said  act  to  charge  such 
aod  othen.    persons  with  interest,   except  in  the  cases  that 
are  particularly  specified  in  the  said  act,  (which 
seems  to  assume  pretty  clearly,  that,  but  for  that 
act,  parties  could  not  be  charged  with  interest, 
but  upon  special  grounds  arising  from,  contract) 
it  is  therefore  enacted,  that  in  all  cases  in  which 
it  shall  appear,  upon  the  examination  or  audit  of 
public  accounts,  that  balances  of  public  money 
have  improperly  and  unnecessarily  remained  in 
the  hands  of  the  accountant,  it  shall  be  lawful 
for  the  Commissioners   for  auditing  the  public 
accounts,    and    all   other  officers  who   shall   be 
charged  with  the  duty  of  examining  and  finally 
passing  such  accounts,  and  they  are  thereby  au- 
thorized, in  all  cases  in  which  it  shall  appear  to 
them  to  be  just  and  reasonable,  to  charge  such 
accountants  with  interest  upon  the  whole  or  any 
part  of  the  said  balances,  for  such  period  of  time 
pasti  and  at  such  rate,  not  exceeding  51.  per  cent, 
per  annum,   as  they  shall  deem  reasonable,   al- 
though it  shall  appear  that  such  accountants  were 
not  indebted,  at  the  time,  or  in  the  manner  men* 
tioned  and  specified  in  the  said  recited  act.     Then 
it  authorises  them,  in  certain  cases,  to  make  an- 
nual rests  in  the  account,  and  to  give  notice  to 
parties  charged,  who  may  appeal  to  this  Court  in 
a  summary  way,  who  shall    make    such    order 
thei'eupon  as  justice  shall  require;  and  the  se- 
veral persons  whose  duty  it  is  to  make  up  such 
accounts  shall  govern  themsdves  accordingly. 

Thus 
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Thus  it 


appears, 


extend  to  this  case,  but  only  to  cases  where  the 
mouey  remained  as  a  balance  in  the  hands  of  the 
accountants  after  the  time  of  their  having  died 
or  gone  out  of  office;  and  then  the  last  act 
makes  a  further  provision  for  the  case,  where 
tiie  money  had  been  improperly  withheld  ge- 
nerally, enacting,  that  where  that  should  be  the 
case,  it*  might  be  lawful  for  the  Commissioners, 
Iq  their  discretion,  to  charge  the  party  with  in- 
terest, subject  however  to  the  supervision  of  this 
Court. 
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In  this  case,  they  observed,  it  had  not  even 
been  charged,  that  the  money  upon  which  the 
interest  arose  was  at  any  period  of  time  impro- 
perly or  unnecessarily  .withheld  by  the  plaintiffs; 
for  the  charge  is  not  made  against  them  upon  that 
ground,  but  merely  because  they  did  in  fact  make 
it  But  they  contended,  that  the  fact  of  their 
having  actually  made  it  productive  of  interest 
without  proof  of  the  retainer  of  the  principal, 
having  been  unnecessary  and  improper,  does  not, 
in  the  smallest  degree,  affect  the  question  of 
right  It  is  to  be  supposed,  that  all  persons  who 
have  large  sums  of  money  in  their  hands,  which 
they  are  entitled  to  hold,  will  make  them  pro- 
ductive of  interest ;  and  it  is  in  cases  only  where 
such  balances  have  been  improperly  withheld, 
that  the  party  is  by  this  act  made  chargeable ; 
and  there  is  no  law,  common  or  statute,  which,  in 
the  case  of  public  accountants,  generally  requires 
that  they  shall  not  retain   interest  made  npon 

money 


as 


CASXS    Jir   TH£   XXCHEQUERf 


iai9. 


CBAVrVRD 

AnOBllBY- 
QtMEtLAL 

wdotlien. 


money  in  their  hands,  whilst  they  at  all  times 
have  it  ready  for  the  exigencies  of  the  service 
entrusted  to  them ;  and  if  they  have  it,  and  per- 
form those  services,  and  the  money  is  duly  paid 
over  when  required,  they  perforai  legally,  as  well 
as  morally,  their  duty,  and  they  are  as  much  en- 
titled to  the  interest  they  make,  as  a  banker  is 
entitled  to  the  interest  arising  from  the  money 
put  into  his  hands  by  his  customers. 

In  the  case  of  several  public  accountants,  the 
law  has  very  recently  been  altered,  whilst  others 
are  still  entitled  to  the  right  of  keeping  the  in- 
terest on  the  money  in  their  hands.  Thus  the 
Paymaster  of  the  Navy  is  now,  since  the  oftice ' 
has  been  regulated  by  statute,  no  longer  entitled 
to  interest,  but  previously  he  was  not  accountable 
for  interest  It  was  so  with  the  Masters  in  Chan- 
cery, and  it  is  so  at  this  moment  with  respect  to 
the  Receivers  of  the  land-tax^  and  Receivers- 
General  for  counties  —  persons  generally  of  re- 
spectable station  are  appointed,  with  salaries  such 
as  would  never  make  it  worth  while  to  those 
gentlemen  to  accept  it^  amounting  only  to  fifteen 
or  twenty  pounds  a  year ;  —  they  make  interest  of 
the  money,  having  it  always  ready  to  pay  oyer 
whenever  it  shall  be  demanded ;  but  during  the 
interval  they  avowedly  make  interest  upon  it, 
and  that  is  the  source  to  which  they  look  for 
their  remuneration.  *  It  is  so  with  respect  to  the 
Registrar  of  the  Admiralty,  atid  the  Deputy 
Remembrancer  of  this  Court,'  and  that,  notwith- 
standing the  special  attention  of  the  Legislature 

has 
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has  becu  recently  called    to   the    subject,    and      leio. 
although  they  have  legislated  upon  it^  they  have    cravpvrd 
not  interfered  with  the  vested  right  of  the  pre-    •"•^^^ 
sent  Registrar;  for  the  provision  made  is  to  take   ^gSSS'J' 
effect  after  his  demise   or  resignation:  and   the    •■ 
Deputy  Remembrancer  of  this  Court  is  still  fully 
in  possession  of  that  right  without  infraction  of 
any  law.     They  enforced  these  propositions  by 
reasons  of  analogy  with  the  rule  of  the  common 
law,  which   does  not  give  interest    on    money 
withheld,  except   in    the   case  of  bills  of   ex- 
change, and  that  is  an  exception  by  force  of  the 
custom  of  merchants,   but   in  the  common   ac- 
tion for  money  had  and  received,  interest  on  the 
sunt  recovered  is  never  allowed,  and  is  only  to 
be  obtained  collaterally. 

As  to  the  surcharge  of  interest  upon  the  dif- 
ference between  the  gross  and  the  net  proceeds, 
amounting  to  27,000/.  and  a  fraction,  from  the 
id  of  May,  1809,  the  date  of  the  first  Order  in 
Council  upon  the  subject,  until  the  statement  of 
the  account  by  the  Auditors,  —  they  submitted, 
that  if  the  Commissioners  were,  as  Prize  Agents, 
entitled  to  charge  commission  upon  the  gross 
proceeds,  of  course  the  surcharge  of  interest  on 
the  difference,  must  fall  to  the  ground;  —  or  if 
they  are  not  entitled  to  retain  such  commission 
to  be  charged  upon  the  gross,  but  the  net  pro- 
ceeds, then  their  expences  ought  to  be  allowed, 
which,  amounting  to  about  22,000/.,  would  re- 
duce the  difference  to  6,000/.  instead  of  27,000/. 
and  on  that  smaller  sum  only,  such  interest  ought 

to  be  charged. 
VOL.  vii.  D  The 
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1819.  The    surcharge    of    interest,   they  submitted, 

^^"'^"^'^^     would  depend   on  the  plaintiffs  being  held  to  be 

Craufurd  *  '^  ^         ^ 

aod  others     properly  called    upon  to    pay  over  the  fnterest 
Attornbt-    itself,   or  not:  but  at    all  events   they  insisted 

General 

and  others,  the  Commissioners  could  not  be  called  upon  to 
pay  interest  upon  that  interest,  but  from  the 
period  at  which  they  ought  to  have  paid  the 
interest  itself  over. 

The  surcharge  of  3,500/.  for  brokerage  in 
effecting  insurances,  they  contended  was  un* 
,  founded,  submitting  that  that  was  a  part  of  their 
duty  advantageously  performed,  whereby  expence 
was  saved  to  the  King ;  and  therefore  furnishing 
^  claim  for  remuneration,  independently  of  their 
other  services  and  of  the  character  in  which  they 
liad  been  performed. 

On  general  principles  therefore,  they  contended 
that  the  plaintiffs  were  de  Jure  to  be  considered 
as  Prize  Agents,  having  de  facto  performed  all  the 
functions  of  Prize  Agency,  together  with  many 
more,  and  because  after  a  declaration  of  hosti- 
lities they  could  not  have  acted  but  as  agents 
for  prize,  — that  they  acted  so  expressly  and  by 
appointment  as  to  the  Irish  ships,  and  in  effect 
and  by  necessary  implication  as  to  the  English 
ships ;  —  that  although  the  words  **  Prize  Agents  '* 
are  not  mentioned  in  the  act  or  the  commis- 
sion, the  reservation  in  the  instructions  as  to 
their  duties  under  the  act  clearly  shews  they 
were  Prize  Agents,  for  they  could  not  deal  witli 
the  matters  thereby  entrusted  to  them  otlierwise 

than 
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tlian  as  Prize  Agents ;  —  that  if  they  were  Prize 
-Agents,  they  became  (there  being  no  specific  bar- 
gain between  them  and  the  Crown)  entitled  to 
be  paid  that  commission  to  which  persons  were 
usually  and  by  custom  entitled  for  Prize  Agency, 
which  was  at  that  time  five  per  cent,  upon  the 
gross  proceeds,  and  that  not  controverted  on  the 
other  side,  but  recognized  by  the  act  of  the  45th 
of  the  King,  ch.  74.  s.  69.  which,  for  the  first 
time,  introduced  a  difTcFent  remuneration  for  Prize 
Agents,  directing  that  they  should  in  future 
charge  their  commission  upon  the  net,  and  not 
upon  the  gross  proceeds ;  —  that  if  Prize  Agents 
were  entitled  before  that  act  to  charge  their  com- 
mission upon  the  gross  proceeds,  so  would  the 
plaintiffs.  And  they  also  insisted,  that  they  were 
entitled  either  as  Prize  Agents  or  as  Commis- 
sioners, or  whatever  might  be  their  character,  to 
the  benefit  of  making  profit  by  interest  of  monies 
remaining  necessarily  in  their  hands  for  current 
exigencies,  until  those  monies  should  be  wanted, 
80  tiiat  they  were  always  ready  to  meet  the  exi- 
gencies of  their  situation  when  the  necessary  calls 
should  be  made  upon  them;  — in  fine,  that  to 
establish  that  the  plaintiffs  were  Prize  Agents, 
was  to  establish  the  whole  of  their  case,  with  the 
exception  of  the  brokerage,  which  must  stand 
upon  its  own  ground. 
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That  if,  on  the  other  hand,  the  plaintiffs  were 
not  Prize  Agents,  then  they  ought  to  be  allowed 
to  charge  conmiission  upon  the  net  proceeds,  as 
Commissioners,  and  to  be  allowed  besides  the  ex- 
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pences  of  their  establishment,  which  would  come 
to  within  5,500/.  of  the  same  amount,  and  would 
reduce  the  dijfference,  with  all  the  accumulation 
of  interest  upon  that  difference,  to  a  minor 
point  —  and  that  at  all  events  the  dates  which  the 
Auditors  have  taken  for  their  computations  were 
erroneous  and  calculated  to  work  injustice. 


Finally,  they  contended,  that  if  the  plaintiffs 
were  not  to  be  considered  Prize  Agents,  but  ac- 
countants having  money  in  their  hands,  yet  as 
they  held  that  money  under  circumstances  not 
calling  upon  them  to  account  for  the  interest 
made,  they  not  being  shewn  or  even  charged  to 
have  unnecessarily  or  improperly  retained  for  an. 
hour  any  part  of  that  money,  but  it  being  money 
which  they  kept  to  answer  current  expences,  or 
demands  likely  to  be  made  upon  them,  they  were 
entitled  to  make  interest  of  it  in  the  mean  while : 
—  that  the  general  ground  that  all  public  ac* 
countants  are  accountable  for  interest,  is  not 
supported  by  any  law  or  statute ;  —  that  if  they 
are  entitled  to  the  42,000/.  interest  so  made  by 
them,  of  course  they  are  not  liable  to  be  sur- 
charged with  the  interest  arising  upon  it,  and 
at  all  events,  if  they  are  chargeable  with  any  in- 
terest, they  were  not  liable  from  the  periods  at 
which  they  are  stated  to  be  chargeable,  nor  until 
there  was  a  declaration  of  the  accounts  made, 
which  should  state  that  it  was  improper  for  them 
to  retain  it,  and  to  which  they  would  be  bound 
to  defer;  —  that  the  charge  of  the  brokerage 
being  no  extra  charge  upon  Government,  but  as 

an 
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an  allowance  made  to  them  as  brokers  in  the  cus-'       1819« 
tomary  course  by  the  underwriters,   the  Crown    crawtord 
ought  not  to  claim  the  principal,  sum;  but  even    *»*JJ*"«^ 
if  they  claim    the  principal   at    all  events  they   ^SaSuI' 
ought  not  to  claim  the  interest;  or,  claiming  the    wwiothcn. 
interest,    they  ought  not   to  claim  it  until  the 
period  had  occurred  when  they  were  called  on  to 
pay  it  over  by  a  competent  authority,  or,  at. least, 
until  they  were  bound  to  have  paid  it  without 
such  call. 

The  Attorney  General^  Dauncej/j  and  Mitford, 
for  the  Crown,  insisted  that  the  plaintiifs  were 
not  entitled  to  any  part  of  the  prayer  of  the 
bill. 

Before  they  entered'  on  the  defence,  they  sub- 
mitted, as  an  objection  in  limine  to  the  juris- 
diction, that  in  a  case  of  this  description,  where 
the  plaintiffs  had  been  employed  by  the  Crown 
without  any  understanding  with  respect  to  re- 
muneration, they  had  no  right  to  apply  by  bill 
to  this  Court,  or  in  any  other  manner  to  any 
Court  of  Justice,  to  fix  in  their  favor  a  guan- 
turn  mefniit  of  remuneration  to  be  paid  to  them 
by  the  Crovrn;  —  that  whatever  claim  they 
might  have  in  a  moral  sense,  they  had  no  means 
of  enforcing  it  at  law ;  —  that  there  was,  in  that 
respect,  a  necessary  distinction  between  em- 
ployment by  the  Crown  and  by  the  subject,  as 
in  the  latter  case  the  person  employed  would, 
unless  his  services  were  purely  gratuitous,  have  a 
nght  to  apply  to  a  Court  for  recovering  either  his 
Hipulated  remuneration,  or,  where  the  considera- 

z>  S  tion 
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1819.  tion  were  left  open,  a  quantum  meruit ;  whereas 

^^^"^^^  the  remuneration   of  persons    employed  by  the 

and  others  CrowH  on    the  otlicr   hand  was  wholly  at   the 

Attorney-  discretion  of  the  King,  and  the  reason  was  ob- 

Gen  eral 

andothen.  vious,  for  Otherwise  every  public  functionary 
who  could  assimilate  his  services  to  those  which, 
between  subjects,  were  accustomed  to  a  particu- 
lar rate  of  remuneration,  might  have  power  to 
bring  an  action  or  file  a  bill  against  the  Crown 
on  every  occasion  of  personal  dissatisfaction,  to 
the  great  hindrance  and  embarrassment  of  the  pub- 
lic business.  It  was  true  (they  observed)  that  in 
the  present  case  there  was  this  distinction,  that 
there  happens  to  be  money  in  the  hands  of  the 
plaintiffs,  and  therefore  the  question  is,  in  fact, 
whether  the  party  be  entitled  to  frame  his 
claim  of  quantum  meruit  in  form  of  a  set-ofF 
against  the  demand  of  the  Crown  calling  for  an 
account  of  money  remaining  in  his  hands,  arising 
from  the  disposal  of  the  property  of  the  Crown, 
on  the  ground  of  a  lien  for  the  amount  of  some 
suggested  right  to  -remuneration  for  certain  ser- 
vices. Still,  in  principle,  the  right  claimed  must 
be  the  same,  and  must  be  founded  on  the  same 
rules,  the  only  difference  being  the  mode  of  as- 
certaining and  obtaining  it.  If,  therefore,  the 
plaintiffs  were,  in  such  a  case  as  this,  entitled  to 
retain  money  in  their  hands  on  that  ground,  they 
would  also  be  equally  entitled  to  demand  it  at 
the  hands  of  the  Crown,  in  a  case  where  they 
should,  in  performance  of  their  duty,  have  paid 
the  whole  into  the  Treasury ;  and  if  they  should 
be  found   to   have  no  effectual  means  of  redress 

in 
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in  the    latter  case,  they   could  have  no    such      WW* 
rig^t  to  secure  themselves  by   retainer    in   the    cravfurd 
former.     In  all  cases  of  public  employment  by         I. 
the  Crown,  therefore^  they  insisted  the  function-     general' 
ary  was  entirely  dependant  for   remuneration  on    •"^  ^^^ 
the  liberality  of  the  Crown,  and  could  have,  from 
the  political  nature  of  the  connection,  no  legal 
right  to  or  means  of  putting  in  force  a  claim 
of  compensation  through  the  medium  of  a  Court 
of  Law,  his  only  course  for  redress  being  by  pe- 
tition of  right :   and  they  referred  to  Com.  Dig. 
tit  Action^  C  1.  Prerogative  D.  78. 

They  contended,  therefore,  that  even  if  the 
plaintiffs  should  be  held  to  be  entitled  to  re- 
muneration as  Prize  Agents  of  the  Crown, 
they  could  not  enforce  any  such  claim  on 
their  part  as  thsTt  now  set  up  in  answer  to 
the  demand  of  the  Crown  —  that  they  should 
render  their  accounts  after  the  manner  pre*- 
scribed  —  that  they  were  wholly,  in  respect 
of  remuneration,  in  the  hands  of  the  Crown, 
and  were  entitled,  under  this  sort  of  uncondi- 
tional engagement,  to  no  more  than  what  his 
Majesty  or  his  Auditors  might  think  proper  to 
allow  them.  It  had  been  so  with  the  Commis- 
sioners of  the  French  ships  which  were  detained 
in  1756,  who  were  allowed  a  remuneration  of 
only  two  and  a  half  joer  cent,  on  the  net  proceeds, 
and  no  one  of  those  had  ever  thought  of  being 
dissatisfied,  or  making  any  further  demand  upon  the 
puWic.  Whether  the  Commissioners  were  to  be 
considered  Prize  Agents  to   the  King,  or  not,  it 

D  4  could 
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could  make  no  difference  in  the  principle;  but 
they  insisted  that  they  were  not,  nor  could  be 
considered  Prize  Agents  according  to   the  well 
known   incidents  of  such  employment,  as  recog- 
nized by  law  aqd  the  statutes  relating  to  it.     In 
the  33d  of  Geo.  III.  c.  66.  (before  the  appointment 
of  the  plaintiffs)  there  were  many  regulations  and 
enactments  respecting  Prize  Agents — such  as  that 
they  should  register  their  appointment,  the  power 
of  attorney,  &c.  —  not  one  of  which  had  beeH 
complied  with  by  the  plaintiffs,  and  that  for  the 
obvious  reason  diat  they  were  not  and  did  not 
consider  themselves  to  be  Prize  Agents  in  fact, 
by   virtue  of  their    special  appointment.    They 
urged,    that  in   all  their  conduct,  and  in  every 
transaction,  the  plaintiffs  had  acted  not  as  Prize 
Agents,  but  as  Commissioners  —  that  they  had 
always  so  stiled   themselves,  and  in   the  case  of 
Lucena  v.  Craufurd^  both  in   the  original  cause 
and  on  the  venire  de  novo,  had  relied  upon  their 
interest  as  Commissioners,    and  averred  the   in- 
terest to  be  in  them  in  that  character— and  that 
they  had  preserved  that  character  and  description 
of  themselves  throughout,  in  all  their  correspond*- 
ence  with  the  Lords  of  the  Privy  Council,  and 
upon  all  other  occasions,  till  the  year  1809,  when, 
for  the  purpose  of  the  present  claim,  they  first  be- 
gun to  assume  the  name  of  Prize  Agents,  and  to 
insist  on  a  legal  right  to  a  per  centage^  according 
to   the   then   accustomed   ra  t   of  remuneration. 
They  then  adverted  to   the  imperative  language 
of  the  act  of  Parliament,  directing  the  plaintifis, 
after  payment  of  the  duties  and  expences  of  sale, 

to 
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te  pay  the  proceeds  into  tlie  Bank  o(  England,       WM. 
which  would  be  inconsistent  with  their  appoint-    c»4VffPBo 
iD€Bt  as  Prize  Agents;  for,  had  they  been    in-    •^^J^** 
vested  with  that  character,  they  would  have  had   ^^q2^][J* 
a  right  to  have  retained  their  commis^on  out  of    •■ 
the  proceeds,  before  they  should  pay  it  into  the 
banlc:  and  they  contended  that  the  language  and 
the  terms  of  the  several  Orders  in  Council  (on 
some  of  which  the  plaintiffs  had  much  relied),  were 
also  quite  incompatible  with  the  notion  that  they 
were  Prize  Agents  and  not  Commissioners;  and 
they  concluded  that  part  of  the  argument  by  again 
insistiogy  that  even  if  the  plaintiffs  were  de  facto 
Prize  Agents,  persons  entitled  to  a  specific  remu* 
neration  for  the  business  done  by  them,  as  in  the 
common  case  of  agents  employed  by  captors,  they 
had  still  no  right  to  set  up  such  demand  in  this 
way  against  the  Crown,  or,  indeed,  in  any  nianner, 
through  the  medium  of  a  court  of  law. 

As  to  the  distinction  made  of  the  produce 
arising  by  sale  of  the  ships  and  their  cargoes, 
being,  as  droits  of  Admiralty,  his  Majesty's  private 
property,  and  no  part  of  the  public  Revenue,  they 
observed,  that  Admiralty  droits,  as  appertaining 
to  the  King,  who  was  bound  to  provide  for  the 
exigencies  of  the  state,  were  still  public  pro* 
perty,  although  not  given  up  like  the  land  re« 
venue  and  the  hereditary  duties  of  Excise  under 
the  Civil  List  Act;  that  the  public  were  in- 
terested in  the  care  of  it,  and  that  it  was  there- 
fore matter  of  account  before  the  Commissioners 
of  Audit. 

On 
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1819.  On  the  question  of  the  surcharge  of  42,000/* 

CRjLvrwu  ^^^  interest  made  by  the  plaintiflFs,  or  rather,  as 

and  others  they  put  it,  the  demand  by  the  Auditors  bf  that 

Attornbt-  sum  so  made  by  interest,  as  being  part  of  the  ac- 

vENBRAL  '  •         •  i         1 

andoUien.  tual  produce  of  the  sales,  they  submitted,  that 
as  the  object  of  the  act<  before  hostilities  had 
actually  commenced,  was  to  pledge  the  national 
faith  for  the  national  engagements,  and  to  assure 
to  the  friendly  subjects  of  the  United  States  the 
safety  of  their  property  brought  into  this  country 
for  the  purpose  of  protection  from  the  French  go- 
vernment,—the  money  arising  from  the  sale  of 
that  property,  was  directed  to  be  immediately 
lodged  in  the  Bank  of  England  as  the  only  ac* 
knowleged  place  of  security  for  it,  when  the 
property  should  be  turned  into  money,  where  it 
would  be  most  readily  accessible  in  case  of  emer- 
gency ;  —  that  the  Commissioners  had  therefore  no 
discretion,  but  were  to  pay  it  over,  even  if  it 
should  be  as  inconvenient  as  it  had  been  repre- 
sented to  be ;  but  that  that  inconvenience  was, 
however,  to  be  obviated  by  applying  to  the 
Council  on  all  occasions  of  necessity,  and  ob^ 
taining  their  order  for  whatever  money  might  be 
wanted.  After  hostilities  had  commenced,  there 
was  very  little  pretended  motive  for  keeping  any 
balances  in  their  hands,  and  even  the  pretence 
of  having  the  money  always  ready  to  answer  de- 
mands, would  not  justify  the  putting  it  out  to  in- 
terest; for  while  it  was  so  placed  out,  it  could 
no  longer  be  immediately  forthcoming  for  that 
purpose,  because  the  Commissioners  must,  for  a 
certain  time,  have  thereby  necessarily  parted  with 

all 
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all  contiol  over  it,  and  put  it  out  of  their  own      idio* 
immediate  reach;  and  besides  its  being  thereby   craufurd 
subject  to  the  hazard  of  their  own  personal  re-    "*  ^^ 
sponsibility,  it  was  also  risked  on  that  of  those   ^gISHrJI' 
to  whom  they  might  have  entrusted  it     To  have    •"**«**•««• 
so  used  it  therefore  was,  in  itself,  a  refutation  of 
the  plea  of  such  balances  being  necessarily  kept 
by  them  for  the  purpose  alleged,  of  immediate 
satisfaction  of  impending  demands  *.     They  also 
urged,  that  with  respect  to  the  other  public  offi- 
cers, such  as  Receivers  General,  &c.  to  whom  the 
plaintiffs  had  been  compared,  as  persons  avowedly 
and  legally  making  interest   of   public  money, 
such    a   custom  could  be  only  permissive,   and 
might  be  made  at  any  time  the  subject  of  enquiry ; 
but  that  those   officers  were,  moreover,  in   one 
very  material  respect  of  their  functions,  differently 
situated  from  these  Commissioners.    They  are  not 
liable  to  be  called  upon  at  various  and  uncertain 
periods  for  the  public  money  in  their  hands,  but 
at  certain  stated  times  which  were  fixed  for  the 
purpose,  and  it  might,  perhaps,   be  sufficient  that 
in  such  cases  the  Accountant  should  be  readv  to 
pay  over  the  amount  of  his  balances  at  those  times; 
whereas  these  Commissioners .  could  not,  even  if 
their  reasoning  were  founded  on  truth,  have  been 
sure  of  ai)  instant  of  time  when  they  might  not 
be  called  on  for  the  money  in  their  hands,  even 
if  they  could  be  supposed,  contrary  to  the  object 

^ThemoBey  was  made  prodacti?e  by  interest  on  omniam 
and  Exchequer  bills,  and  ducouni  of  biUs  of  exchange,  the 
Utter  to  a  lerj  considerable  proportion  of  the  whole  amount. 
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and  terms  of  the  act  6(  Pariiament,  to  be  en- 
titled to  keep  any  money  in  their  possession  for 
the  shortest  period. 

The  surcharge  of  interest  on  the  42,000/.,  they 
admitted,  would  depend  on  the  question  of 
that  sum  having  been  properly  or  improperly  dis- 
allowed. 


With  respect  to  the  deduction  for  the  charge  of 
brokerage,  which  had  been  disallowed,  that,  they 
submitted,  fell  under  nearly  the  same  obser- 
vations as  the  sum  claimed  for  interest ;  —  that 
whatever  might  have  been  saved  by  such  means 
formed  no  item  of  expenditure  on  the  part  of 
the  Commissioners  to  discharge  them  for  so 
much;  but  contributed  to  swell  the  produce  of 
the  property,  and  ought,  therefore,  to  be  ac- 
counted for  by  them,  the  question  of  their  ul- 
timate remuneration  always  depending  on  the 
amount  of  the  net  produce  of  the  property  com- 
mitted to  their  care,  disposal,  and  management, 
of  which  duty,  if  insurances  were  necesssary, 
the  business  performed  by  brokers  was  a  compo- 
nent part;  —  that  the  insurances  were,  perhaps, 
very  proper,  but  it  was  the  duty  of  the  plain- 
tiifs,  if  it  were  necessary  to  insure,  to  effect  in- 
surances, and  at  the  least  possible  expense;  it 
was  also  their  interest  to  do  so,  because  it  would 
swell  the  aggregate  of  the  net  produce,  and 
consequently  their  remunerati<Mi^  after  whatever 
rate  it  should  be  meted  to  them. 


They 
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They  denied  that  tliefe  waa  any  real  distinc-*      wi*^ 
tion,  in  effect,  between  the  positive  character  or    cnj^„,u«* 
the  duties  of  the  plaintiffs,  before  and  after  the     ^^^ 
declaration    of  hostilities,    or  that  the  case  of  ^J^^J[J^* 
Lucena  v.  Craufurd  had  decided  that  the  Com-    •w^otnw* 
missioners  were  to  be  Considered  as  Prize  Agents 
in  the  sense  in  which  they  now  contended  that 
they  were ;  —  the  only  question  in  that  case  being, 
whether  they  had    an  insurable  interest  in  the 
s  and  cargoes  which  had  been  lost. 


The  real  character  of  the  Cotnmissioners  (they 
insisted)  was,  both  before  and  after  hostilities, 
that  of  trustees  of  this  property  for  the  public, 
and  the  persons  more  immediately  interested  in 
it;  and  as  trustees  they  were  bound  to  account 
for  the  interest  made  ou  the  balances  in  their 
hands  to  those  to  whom  the  principal  belongs. 
They  cited  the  case  of  The  Earl  of  Lonsdale 
V.  Church  (a)f  on  that  point,  where  it  was  heldj^ 
that  a  person  being  a  servant  of  the  public  (be- 
tween whom  and  the  private  servant  of  an  in- 
dividual the  Court  took  a  distinction,  and  that 
they  now  urged,  in  answer  to  the  cases  cited  on 
the  other  side)  whose  duty  it  was  to  collect  the 
tolls  of  a  harbour,  w^as  held  to  be  accountable  for 
interest  on  the  money  received  by  him,  which  he 
had  put  out  at  interest:  and  they  noticed  that 
one  ground  of  that  determination  was,  lest  it 
should  be  a  temptation  to  public.  Receivers  to  put 

(a)  3  Bro.  C.  C.  4U 

it 
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1819.       it  out  of  their  power  to  be  ready  with  the  moiiey 
Cracfvrd    ^"^'  when  it  should  be  demanded. 

•ndotliers 

Attobnby-  [The  Lord  Chief  Baron  assenting  to  the  doc- 
MB^oSim.  t"^c  of  that  decision,  observed,  that  in  the  case 
of  public  money,  ^there  was  this  distinction,  that 
there  could  be  no  binding  contract  presumed,  al- 
lowing any  one  to  have  the  use  of  it  in  the  way  of 
making  interest  without  account.  His  Lordship, 
in  this  part  of  the  case,  required  to  see  the  in- 
formation filed  by  Lord  Kenyon,  when  Attorney- 
General,  in  Rigbjfs  case  (the  cause  being  com- 
promised, never  came  to  a  hearing),  but  was 
informed  by  the  officer  that  it  could  not  be 
found.] 

On  the  acts  of  Parliament  which  had  been  re- 
ferred to  (39th  and  40th,  and  the  47th  Geo.  IIL), 
empowering  the  Auditors  to  charge  Accountants 
with  interest,  they  observed,  as  to  the  propriety 
of  the  charge  in  the  present  instance,  that 
those  statutes  had  given  power  to  charge  in- 
terest on  balances  whether  made  productive  by 
the  accountant  or  not,  where  such  balances  had 
been  improperly  retained;  whereas  here,  they 
had  been  confessedly  made  productive  of  in- 
terest; yet  it  had  not  been  charged  against  them 
by  the  Auditors  quh  interest  but  as  forming 
part  of  the  aggregate  produce,  all  of  which 
they  had  been  required,  by  the  act,  to  pay  into 
the  Bank  :  and  they  insisted  that  such  requisition 
alone,  made  any  withholding  of  balances  im- 
proper. 

On 
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On  the  altemati\'e  prayed  by  the  bill,  —  that  in       1819. 
the  event  as  to  the  first  object  of  the  plaintiffs,  of    ciuhfumo 
the  Court  holding  that  they  were  not  invested     "<»otfc«i 
with  the  character  of  Prize  Agents,  and  had  no    ^JJJJJ***^' 
right  to  be  remunerated  according  to  the  acknow- 
ledged rate  of  Prize  Agency,  the  Court  would 
then  proceed  to  enquire  whether  the  remuner- 
atiou  proposed  by  the  Auditors  was   stripped  of 
the  advantages  claimed,   an  equivalent  for  the 
services  performed,  and  the  expences  incurred  by 
the  Commissioners,  —  they  submitted,   that  since 
the  Audit  acts  (£5th  Geo.  III.   c  52;   39th  and 
40tli,  c.  54,  and  47th,  sess-  2.  c  390  ^y  which, 
on  the  abolition  of  the  old  office  of  Auditors  of 
the  Prest,  and  the  establishment  oF  an  efficient 
Board  of  Commissioners,  with  enlarged  powers 
and  extended    authority,    they  had  become   the 
constitutional   tribunal  for    the  investigation  of 
such  claims ;  —  that  even  if  this  Court  should  hold 
that  they  have  jurisdiction  to  interfere  in   the 
control  of  that  Board,    in   the  exercise  of  that 
j>art  of  dieir  duties,   it  would,  from  the  nature 
of  such  enquiries,  be  utterly  impracticable,  con* 
sidering  the  extent  of  occupation  and  time  which 
such  details  must  and  would  necessarily  exact  to 
do  so  on  the  many  occasions  which  would  arise ; 
and  the  act  of  the  85  Geo.  IIll  c.  52,  would  be 
rendered  nugatory,  because  such  interference  of 
the  Court  of  ExchequeVy  in  other  respects  tlian 
on  the  occasions  particularly  pointed  out  by  the 
act,  would  destroy  the  authority  with  which  the 
Commissioners  were  intended  to  be  exclusively 
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invested  by  that  statute  in  checking  the  charges 
of  the  public  Accountant. 

[RrcHARDS,  Chief  ^ar on.  —  It  was  very  so- 
lemnly determined  in  Sir  George  Colebrooke's 
case  {a),  that  this  Court  has  still  the  same  ju- 
risdiction over  the  Commissioners  for  auditing 
the  public  accounts^  as  it  formerly  had  over  the 
fincient  Auditors  of  the  Imprest] 


In  recapitulation,  they  submitted,  that  (if  the 
Court  had  jurisdiction  in  such  a  matter)  as  this  was 
a  case  in  which  the  plaintiffs  had  taken  upon  them- 
selves the  performance  of  a  duty  by  appointment 
of  the  Crown,  they  became  accountable  to  the 
Crown  for  all  the  money  which  they  should  re- 
ceive in  the  course  of  that  duty,  and  for  all  the  in- 
terest which  they  might  make  upon  that  money; — 
that  that  was  a  general  principle ;  —  that  they  are 
particularly  accountable  in  this  case,  because, 
however  the  situation  of  the  property  might 
have  been  changed  by  its  becoming  a  droit  of 
Admiralty,  or  otherwise,  their  duties  and  the  func- 
tions to  be  performed  by  them,  still  remained  the 
same  as  those  with  which  they  had  been  entrusted 
by  the  terms  of  their  commission,  and  they  were 
governed  by  the  regulations  of  the  act  of  Par- 
liament, which  had  directed  them  to  pay  sums  of 
money  into  the  Bank— and  that  it  was  because  they 
have  not  paid  those  sums  of  money  into  the  Bank, 
but  have  retained  them  and  made   them  produc- 


(a)  A  report  of  that  cast  is  subjoined  to  the  present. 


tive 
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tive  of  interest ;  they  are  now  charged  with  that       ^^i^- 
interest:  —  that  with    respect    to    the   remuner-    CRAtFURD 
ation    claimed,  that  was    not    to    be   measured     •"^^J**^ 
by  any  fixed  rule,  as  by  a    rate  of  per    cent-    ^^l^H' 
agCj  or  by  any  acknowledged  standard  of  allow- 
ances or  disallowances,  but  must  be  wholly  sub- 
ject to  the  discretion  of  his  Majesty  in  Coun- 
cil, who  had  constituted  the  plaintiffs  his  special 
Commissioners ;  —  that  the  allowing  or  taking  a 
per  ceniagCy  upon  the  net  proceeds,  was  only  one 
means  of  arriving  at  a  conclusion   as  to  what 
would  be  a  fair  compensation,  but  the  adoption 
of  such  a  mode  did  not  at  all  proceed  upon   the 
principle  of  that  being  the    rule  by  which  it 
ought  to    be    done,  —  and    that  being  entirely 
dependent  on  the  discretion  of  his  Majesty's  Go- 
vernment, could  not  be  made  the  subject-matter 
of  a  bill   in  Equity,  to  be  filed  against  the  At- 
torney General  in  the  Court:  constantly  keeping 
m  view  the    position,   that   this  Court  had    no 
jurisdiction  to  interfere,  in  a  case  like  the  present, 
to  direct  the  opinions  of  the  Board  of  Commis- 
sioners, the  quantum  of  remuneration  not  being 
as  matter  of  legal  right  demandable  in  a  Court  of 
Law  or  Equity,  but  was  matter  of  pure  discretion 
at  the     pleasure    of  the   Crown.      They    sub- 
mitted,   therefore,    that    this   bill   ought  to   be 
dismissed. 

Wttherelli  in  reply,  denied  that  the  plaintiffs 
were  bound  by  any  mistaken  representation  of  the 
character  under  which  they  might  have  considered 
themselves  as  acting;  for  that  their  real  character, 
and  the  incidents  on  it,  were  fixed  and  determined 
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whatever  they  might  be.  And  he  urged  that  tlie 
high  nature  of  their  appointment  as  Prize  Agents 
in  effect  and  substance  to  the  Crown  exempted 
them  from  the  observance  of  the  common  formal- 
ities enacted  by  the  prize  agency  statutes  to  re- 
gulate the  conduct  of  such  agents,  when  acting 
for  subject  employers,  the  provisions  of  which 
for  the  most  part,  and  particularly  those  which 
had  been  mentioned  as  not  having  been  con- 
formed to  by  the  plaintiffs,  were  meant  merely 
to  provide  against  secret  agencies,  by  requiring 
formalities  which  should  tend  to  give  them  pub- 
licity :  and  that  if  the  plaintiffs  were,  in  sub- 
stance and  effect.  Prize  Agents  of  the  Crown, 
they  would  be  entitled  to  remuneration. 

On  the  subject  of  the  jurisdiction  *  in  the  present 
case,  he  submitted,— citing  4  Co.  Inst.  cap.  1  l^pas-- 
sim.  Fletdy  1.  2.  c.  32.  and  FitTk  Nat.  Brev.  {fVrit 
ex  parte  talis),  129  —  that  there  could  be  no  doubt 
that  if  the  Crown  should  be  dissatisfied  with  the 
conduct  of  the  Auditors,  in  choosing  to  throw 
away  the  public  money  by  means  of  improper 
allowances  in  fraudulent  accounts,*  this  Court 
would,  if  called  on  by  the  Attorney  General  for 
that  purpose,  have  a  right  to  interfere,  and  that 
the  system  would  be  glaringly  insufficient  and 
defective  if  it  had  not.  He  urged,  therefore, 
that  if  they  had  such  a  power  at  all,  it  was  not 
unilateral  or  limited,  but  reciprocal:  and  that 
it  extended  over    the  whole  subject-matter,  and 

*VideyOn  that  point.  The  Aitomey^Oeneral  y.  Coiehrooke, 
post. 

embraced 
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embraced  every  thing  connected  with  that  au-  I819. 

thority.     Whatever  interference,  therefore,  niiffht  ^^'^'^^ 

be  afforded  in  aid  of  the  Crown,  might  also  be  «nd other* 

exercised  for  the  relief  of  the  subject.     He  finally  attornsy. 

insisted,  that  want  of  jurisdiction  in  the  Court  wdotfaen. 
could  not  now  be  used  as  an  objection ;  for  that 
could  only  be  laken  advantage  of  by  demurrer. 

He  contended,  also,  that  the  remuneration  of 
functionaries  in  the  public  employ,  was  not  mere 
matter  of  grace  in  the  breast  of  the  Crown,  but 
a  demand  of  right  on  the  public  treasure,  as  ad- 
ministered  by  the  appointed  officers  of  the  Go- 
vernment of  the  State :  and  that  a  public  func- 
tionary was  entitled  to  discharge  himself  in  his 
accounts  before  the  Auditors,  by  taking  credit 
for  the  amount  of  his  salary  or  other  remuner- 
ation, and  was  not  compellable  to  pay  over  the 
final  balance  of  the  money  received  by  him,  leav- 
ing his  own  demand  to  be  afterwards  satisfied  at 
the  pleasure  of  the  Crown :  submitting,  that  for 
the  reasons  urged,  the  plaintiffs  were  entitled  to 
die  decree  which  they  prayed. 

Cur.  adv.  vult. 


On  this   day  the  Court  (being  full)   delivered     *^^- 
judgment  in  the  Exchequer  Chamber. 

Richards,  Lord  Chief  Baron^  having  stated,  at 
length,  the  prayer  of  the  bill,  thus  proceeded  : — 

The  Commissioners  therefore  insist,  that  they 
are  to  be  considered  as  Prize  Agents  to  his  M  a- 
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jesty,  and  that  they  are,  in  that  character,  entitled 
to  a  remuneration  for  these  services,  of  five  per 
cent,  on  the  gross  proceeds  of  the  sales  made  by 
them :  and  also  (according  to  the  usage)  to  interest 
on  such  balances  as  may  necessarily  and  properly 
have  been  retained  by  them:  — and  in  case  the 
Court  shall  not  think  they  are  Prize  Agents,  then 
they  claim  to  be  entitled  to  interest,  comparing 
themselves,  in  point  of  situation,  to  Receivers  Ge- 
neral, and  other  public  officers  who  are  named  in 
the  course  of  the  argument,  and  submit,  that  they 
also  are  entitled  to  such  interest  as  they  have 
made  of  the  public  money  whilst  it  remained  in 
their  hands. 


[His  Lordship  here  stated  the  facts  of  the  case 
as  already  detailed.]  Under  these  circumstances, 
an  order  was  made  by  his  Majesty  in  Coun- 
cil, dated  the  I6th  of  January y  1795,  by  which 
it  was  directed,  '*  that  all  goods,  wares,  mer- 
chandizes, and  effects  whatsoever,  coming  di- 
rectly from  any  of  the  ports  of  this  Country, 
in  the  vessels  of  any  Country,  and  navigated  in 
any  manner,  shall  be  permitted,  until  further 
order,  to  be  landed,  and  to  be  secured  in  ware- 
houses under  the  joint  locks  of  his  Majesty  and 
of  the  proprietors,  at  the  risk  and  expence  of 
the  proprietors,  there  to  remain  in  safe  custody 
for  the  benefit  of  the  proprietors  thereof,  until 
due  provision  shall  be  made  by  law,  to  enable 
such  proprietors  to  re-export  or  otherwise  dis- 
pose of  the  same.*' 


There 
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There  was  another  order  of  his  Majesty  in 
CouQcily  made  a  few  days  afterwards,  on 
die  21st  of  Jarmartfj  in  the  same  year,  by 
which  it  was  ordered,  "  that  all  goods,  wares, 
merchandizes,  and  effects  whatsoever,  belonging 
to  any  of  the  subjects  or  inhabitants  of  the 
United  Provinces,  or  belonging  to  any  subject 
of  his  Majesty,  or  to  any  subject  of  any  Country 
ia  amity  with  his  Majesty,  coming  from  any  part 
of  Europe^  Asia,  Africa,  or  America,  in  amity 
vith  his  Majesty,  in  vessels  belonging  to  any 
solgect  or  inhabitant  of  the  United  Provinces^ 
or  to  any  subject  of  his  Majesty,  or  of  any  Coun- 
try in  amity  with  his  Majesty,  and  bound  to  any 
port  of  the  United  Provinces,  might,  until  fur- 
ther order,  be  permitted  to  be  landed  in  any  port 
of  the  Kingdom,  and  might  be  secured  in  ware- 
houses for  the  benefit  of  the  proprietors  thereof, 
in  the  same  manner  as  was  directed  by  the  last- 
mentioned  order  of  his  Majesty  in  Council.** 
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After  this,  on  the  I6th  of  March,  1795,  an 
act  of  the  35  Geo.  III.  c.  15,  was  passed,  in 
order  to  render  these  Orders  in  Council  effectual  ;• 
but  it  does  not  seem  to  me  that  this  act 
bears  particularly  upon  the  case  at  the  bar,  and 
therefore  I  shall  proceed  to  state,  that  another 
act  of  Parliament  was  passed  on  the  22d  Maj/y 
1795,  namely,  the  35  Geo.  III.  c.  80,  with  the 
same  view,  and  that  does  apply  most  importantly 
to  the  present  case.  Without  referring  to  the 
ptovisiions  in  this  act  in  general,  it  will  be 
sufficient  to  advert  to  sections  21,  22,  and    26. 

E  3  Section 
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Section  2 1  is  this :  —  "And  whereas  several  ships 
and  vessels  belonging  to  the  subjects  or  inhabit* 
ants  of  the  United  Provinces,  and  also  other 
ships  and  vessels  having  on  board  goods,  wares, 
merchandizes,  and  effects  belonging  to  such  sub** 
jects,  have  been,  or  may  hereafter  be  detained  or 
brought  into  the  ports  of  this  Kingdom;  and 
whereas  such  cargoes,  and  such  ships  and  vessels 
m^y  perish  or  be  greatly  injured  if  some  provi- 
sion be  not  made  respecting  the  same:-— Be  it 
enacted,  that  it  shall  and  may  be  lawful  for  his 
]\lajcsty,  by  and  with  the  advice  of  his  Privy 
Council,  from  time  to  time  to  grant  a  commis* 
sion  or  commissions  under  the  Great  Seal  of  Greet 
Britain^  to  three  or  more  persons,  authorising 
them  to  take  such  ships  and  cargoes  into  their 
possession,  and  under  their  care,  and  to  manage, 
sell,  or  otherwise  dispose  of  the  same  to  the  best 
advantage,  according  to  such  instructions  as  they 
shall  from  time  to  time  receive  from  his  Majesty, 
with  the  advice  of  his  Privy  Council,  subject, 
nevertheless,  in  respect  of  goods,  wares,  and 
merchandize  hereby  directed  to  be  brought  into 
the  warehouses  of  the  East  India  Company j'  to 
the  special  provisions  made  in  the  act,  which  do 
ijot  apply  to  the  present  question. 


The  22d  §ectipn  is  ip  these  words : — "  And  be 
\t  further  enacted,  that  it  shall  not  be  lawful  for 
any  person  to  prosecute  any  claim,  or  niaintain 
j^ny  suit  or  action  respecting  any  such  ship  or 
cargo,  excepting  in  thp  manner  herein  specially 
provided." 

Then 
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Then  the  26th  section  is  this:— "And  be  it       1819. 
further  enacted,  that  if  any  of  the  ships  orves- 


CR4CFURD 

sels,  goods,  wares,  merchandize,  or  effects  shall     and  ©then 
be  sold  under  the  authority  aforesaid,  they  shall    aitormky. 
be  respectively  liable  to  the  duties,  and  entitled     andoUicn. 
to  the  drawbacks,  and  subject  to  the  conditions, 
rules,  regulations,  and  restrictions,  penalties  and 
forfeitures  before  mentioned ;   and  the  Commis- 
sioners shall  and  are  hereby  authorised  and  re- 
quired to  cause  the  duties  and  expences  of  the 
sale,  in  the  first  place,  to  be  paid  out    of   the 
proceeds  of  such  sale ;  and  after  such  payment 
shall,   except   in    cases    where    it  is    otherwise 
provided  by  this  act,**  and  which  do  not  belong 
to  or  affect  the  present  question;  **  cause  the 
proceeds  of  such  sale  to  be  paid  into  the  Bank 
of  England^  there    to   remain   subject  to    such 
orders  as  his  Majesty,  with  the  advice    of   his 
Privy  Council,    may  from   time  to   time   think 
fit   to  give    thereupon;    and  if  such    proceeds 
shall  arise  from   a  sale  under    the  direction  of 
the  High  Court  of   Admiralty,  then  subject  to 
such  orders  as  that  Court  shall  make,   concern- 
ing the  same :"  now  much  attention  is  due  to  these 
words,  "  and  after  the  payment  of  the  duties  and 
expences  of  the  sale,    the   Commissioners  shall 
cause  the   proceeds  of  such  sale  to  be  paid  into 
the  Ba7ik  of  England,  there  to  remain,  subject 
to  such  orders  as  his  Majesty,  with  the  advice  of 
his  Privy  Council,  shall  think  fit  to  give  there- 
upon." 
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The  Other  sections,  for  the  most  part,  relate  to 
the  duties  of  the  Commissioners  when  they  shall 
be  appointed,  but  it  does  not  seem  to  me  to  be 
necessary  to  trouble  the  Court  with  them  upon 
the  present  occasion.  By  the  21st  section,  which 
I  have  read,  the  Commissioners,  when  appointed, 
are  to  attend  only  to  such  instructions  as  they 
shall  from  time  to  time  receive  from  his  Majesty, 
with  the  advice  of  his  Privy  Council ;  and  by  the 
S6th  section  they  are  required,  after  the  payment 
of  the  duties  and  expences  of  sale,  to  pay  the 
proceeds  of  sale  into  the  Bank  of  England^  there 
to  remain,  subject  to  such  orders  as  his  Majestj^ 
with  the  advice  of  his  Privy  Council,  might  from 
time  to  time  think  fit  to  give  thereupon.  The 
22d  section  prevents  any  actions  being  brought, 
otherwise  than  as  is  mentioned  in  the  act  of  Par- 
liament. 


In  consequence  of  this  act  of  Parliament,  a 
commission  duly  issued  to  the  plaintiffs  and  their 
colleagues ;  and  pursuant  also  to  the  directions  in 
the  act,  instructions  were  given  to  the  Commissi- 
oners, when  they  were  appointed,  for  their  conduct. 
Those  instructions  are  the  first  exercise  of  the 
power  given  by  the  act  of  Parliament,  and  they,  re- 
ferring to  the  Orders  in  Council,  are  in  these  words : 
"  You  are  directed  to  proceed  forthwith  to  take 
into  your  possession  and  under  your  care,  all  such 
ships,  goods,  wares,  merchandizes,  and  effects  as 
are  mentioned  in  an  act  of  Parliament  passed  in  the 
35th  year  of  the  reign  of  his  present  Majesty, 
and  a  commission  granted  to  you  under  the  Great 

Seal 
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Seal  of  Gy^eat  Britaitiy  according  to  such  lists  as       laio. 
vou  shall    from  time  to  time  receive  from   the      ""^^^^^ 

*  .     ,  .  Cravfurd 

Commissioners  of  Customs  in  England  and  Scot-  and  others 
landf  in  pursuance  of  directions  they  are  to  re-  attornrt- 
ceive  from  the  Treasury;  and  you  will  receive  andothen. 
all  necessary  assistance  from  the  Commissioners 
of  bis  Majesty's  navy  at  all  the  ports;  and  you 
are  hereby  authorised  to  make  such  allowance 
to  the  crews  of  such  ships  and  vessels  as  may  be 
taken  under  your  care  and  protection,  in  payment 
of  their  wages,  as  shall  appear  to  you  to  be  just, 
for  which  purpose  money  will  be  issued  to  you 
on  account;"  —  so  that  they  were  not  to  be 
charged  with  the  issue  of  any  money  of  their 
own  accord,  but  money  was  to  be  issued  to 
them  in  order  to  enable  them  to  make  these  pay- 
ments, which  they  are  here  directed  to  make  to 
the  crews  of  the  ships  and  vessels ;  —  **  but  (the 
instructions  proceed),  you  are  to  take  care  that  all 
monies  which  you  shall  so  pay,  shall  be  replaced 
out  of  the  sale  of  the  ships,  and  the  goods,  wares, 
merchandizes,  and  effects  as  soon  as  the  same 
shall  be  sold;*'  and  they  were,  in  pursuance  of 
the  directions  given,  to  cause  all  goods,  wares* 
and  merchandizes  belonging  to  the  East  India 
Company^  to  be  applied  according  to  the  act 
They  add,  "  you  shall  cause  minutes  to  be  kept, 
and  fair  entries  to  be  made  in  books,  of  all  your 
proceedings  and  transactions  whatsoever,  in  ex- 
ecuting the  commission,  and  these  your  instruc- 
tions, and  also  accounts  of  the  proceeds  of  all 
sales,  distinguishing  the  ships  which  shall  be 
so  sold,  and  the  goods,  wares,  merchandizes,  and 

effects 
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effects  taken  out  of  each  ship ;  and  also  you  are 
to  take  an  account  of  the  monies  which,  accord- 
ing to  the  directions  of  the  act,  shall  be  paid 
into  the  Bank  of  England^  or  shall  be  lodged  in 
the  hands  of  the  East  India  Company^  for  which, 
according  to  the  directions  of  the  act,  credit 
is  to  be  given  to  you  in  the  books  of  the  said 
Company;  all  which  accounts  shall  be  kept  in 
such  form  as  shall  be  approved  of  or  directed  by 
tiie  Lords  Commissioners  of  his  Majesty's  Trea- 
sury, in  discharge  of  the  trust  conferred  on  you 
by  the  aforesaid  commission ;  and  you  are  to  be 
careful  to  execute  the  direction  given  you  in  the 
several  clauses  of  the  said  act;  and  in  all  cases 
of  doubt  or  difficulty  you  are  to  apply  to  the 
Privy  Council  for  further  instructions,  which  'will 
be  issued  to  you  from  time  to  time  as  the  case 
may  appear  to  require." 


CoDstmction 
of  public  do- 
cumentSi  ap> 
pointing  per- 
sons to  senre 
the  Crown  by 
commissioii. 


Under  these  circumstances,  the  constitution  of 
this  body  was  certainly  formed  by  the  commission, 
and  they  were  clearly  Commissioners  acting  under 
the  authority  of  the  act  of  Parliament.  They  were 
not  originally  Commissioners  as  Agents  relating  to 
any  prize  beyond  all  question ;  for  there  was  no 
war  then  depending  between  us  and  Holland^  what- 
ever opinion  might  prevail  of  war  being  likely  to 
take  place,  which  was  certainly  justified  by  tlie 
event.  That  result  took  place  on  the  loth  of 
September^  1795,  when  letters  of  reprisal  were  is- 
sued against  the  inhabitants  of  the  United  Pro- 
vinces of  Holland^  which  are  always  considered 
as  a  declaration  of  war.      The  situation  of  the 

Commis- 
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Commissioners  seems  to  me  to  have  then  had  an 

alteration  made  in  it ;  for  before,   they  were  not 

Commissioners  with  a  view  to  the  war ;  they  were 

Commissioners  in  the  state  of  things  anterior  to 

the  war,  and    independently  of   the  war;    their 

commission  was    applicable  only  to    the    state 

of  things  as  it  was  before  the    commencement 

of  hostilities.      Upon     that    event    a    perfect 

alteration  seems  to  me  to  have   taken  place  in 

respect  of  the  objects  of  the  commission;   for 

any  vessels  taken  before  the  declaration  of  war, 

were  to  be  kept  subject    to   the  orders  of  the 

King  in  Council,  for   the  benefit  of   those   to 

whom  they  might  belong ;  but   after  the  decla- 

lation  of  war,  all  the  captured  enemies*  ships, 

&c  became  prize,  and  belonged  absolutely  to  the 

King  jure  coronoe.     Until  the  declaration  of  war, 

the  King  had  no  right  jure  coroncSf  or  any  claim 

to  the  ships  or  vessels,  or  property  which  might  be 

taken  by  the  Commissioners  into  their  possession ; 

but  after  the  declaration  of  war,  all  captures  were 

prizes  of  enemies'  property,  and  belonged  to  the 

King  in  right  of  his  Crown:  yet  still,   though 

their  precise  and  strict  character  was  altered,  and 

the   duties  which    they  had    to  perform  were 

altered,  no  alteration   took  place    in  the  terms 

under  which  they  acted,   or  the  nature  of  their 

subsequent  employment,  unless,  as  they  contend, 

an  instrument  which  I  shall  presently  advert  to, 

necessarily  imported  a  change  in  the  conditions 

on  which  they  afterwards  served  his  Majesty. 


1819. 
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I8ia.  The  next  proceeding  that  appears  material  is, 

CbQC^d  the  Instructions  of  the  10th  of  October ,  1795,  to 
and  others  ^^le  Court  of  Admiralty,  At  that  time  this  Coun- 
^ne^l'  try  was  at  war  with  the  States  of  Holland.  In 
aqdotheri.  ^hese  instructions  it  is  recited,  (after  reciting 
the  act  of  Parliament  and  the  appointment  of  the 
Commissioners)  that  the  Commissioners  so  ap- 
pointed, bad  taken  possession  of  many  ships 
and  goods  belonging  to  the  subjects  and  inhabit* 
ants  of  the  United  Provinces ;  and  that  since 
the  issuing  of  the  said  commission,  his  Ma* 
jesty  had  thought  fit,  by  and  with  the  advice  of 
the  Privy  Council,  to  order  general  reprisals 
against  the  ships,  goods,  and  subjects  of  the 
United  Provinces,  and  to  issue  a  commissioiiy 
authorising  the  Commissioners  for  executing  the 
offce  of  Lord  High  Admiral,  to  will  and  re* 
quire  the  High  Court  of  Admiralty  of  Great  Bri^ 
taiuj  to  take  cognizance  of,  and  judicially  to 
proceed  upon  all  and  all  manner  of  captures, 
seizures,  prizes,  and  reprisals  of  all  ships  and 
goods  that  are  or  shall  be  taken,  and  to  hear 
and  determine  the  same,  and  according  to  the 
course  of  the  Admiralty  and  the  law  of  Nations^ 
to  adjudge  and  condemn  all  such  ships  and  goods 
as  shall  belong  to  the  United  Provinces,  or  their 
subjects,  or  to  any  other  inhabiting  withia 
any  of  their  territories  or  dominions:  and  his 
Majesty  doth  thereby  order  and  direct,  that  the 
said  High  Court  of  Admiralty  shall  proceed  to  the 
adjudication  of  such  ships  and  goods  of  which 
possession  had  been  taken,  or  should  be  taken 
by  the  said  Commissioners,  as  should  be  pro- 
ceeded 
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cecded  against  by  the  Advodate  General  on  his       1819. 
Majesty's  behalf,  "  in  order*'  (in  the  words  of  the    ^^^^^^^^^ 
instrument)  "  that  the  same,  being  the  property  of    andothen 
the  United  Provinces   or  their  subjects,  may  be    attornkt- 
condemned  to  us  as  good  and  lawful  prize ;  re*    and  othen. 
serving  nevertheless   to  the  said  Commissioners 
the  care,  sale,  and  management  thereof,  as  well 
before  as  after  final  adjudication,  according  to 
the  provisions  of  the  said  act:  provided  always, 
that  nothing  herein  contained  shall  restrain  the 
Judge  of  the  Court  from  receiving  and  determin- 
ing all  claims,  &c.'*  which  is  not  material.    Thus 
it  directs,    in  effect,    that  the  property  may  be 
condemned    as  good   and  lawful  prize,*'  acting 
upon  the   law  as  it  certainly  stood  the  instant 
hostilities  were  declared;    "  reser>'ing  neverthe- 
less to  the  said  Commissioners  the  care,  sale,  and 
management  thereof,  as  well  before  as  after  final 
adjudication,  according  to  the  provisions  of  the 
said  act;**  and  that  is,  certainly,  an  important  re- 
servation. 

In  this  paper,  called  the  instructions,   and  im- 
porting to    be  directions  to  the  Court  of  Ad- 
miralty, the  plaintiffs  were  named  Commissioners. 
There  has  been  certainly  considerable  difference  of 
opinion  amongst  very  learned  men,  whether  they 
continued   Commissioners   after   the   commence- 
ment of   hostilities,   or  whether  their  character, 
situation,  and  duties  were  not  thereupon  changed; 
and  I  do  not  see  that  the  case  of  Lucena  v.  Crau- 
furdy  in  the  House  of  Lords,  has  quite  determined 
that  question ;  for  there  was  a  ground  for  that  de- 
cision, which  has  the  effect  of  excluding  such  a  de- 
termination ; 
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termination;  because  there  were  some  ships 
amongst  those  upon  which  the  verdict  was 
taken,  that  clearly  were  not  within  the  authority 
of  the  Commissioners,  even  as  Commissioners ; 
but,  whether  they  considered  themselves  strictly 
as  Commissioners,  it  is  clear  they  did  not  retain 
precisely  the  same  character  in  which  they  stood 
when  they  were  first  appointed;  and  it  seems 
that  the  act  of  Parliament,  and  these  instruc- 
tions, united  together,  created  and  formed  the  sole 
foundation  of  the  duties  of  the  plaintiffs.  The 
instructions  direct  that  the  Commissioners  shall 
have  the  care,  sale,  and  management  of  the  pro- 
perty to  be  condemned  as  prize  to  the  King,  ac- 
cording to  the  provisions  in  the  said  act ;  whatever 
therefore,  their  strict  authority  might  have  been, 
it  is  clear  that  their  duties  were  according  to  these 
instructions,  which  they  accepted,  and  by  which 
they  were  bound,  and  were  to  be  regulated  and 
performedin  the  same  maniier,  with  reference  to 
the  act  of  Parliament,  as  their  duties  when  they 
were  appointed  Commissioners.  The  instructions 
reciting  the  act  of  Parliament  and  the  proceed- 
ings consequent  upon  the  commission,  connect 
the  act  and  the  instructions  together,  as  pre- 
scribing the  duties  of  the  Commissioners,  and  pro- 
vide that  they  shall  have  the  care,  management, 
and  sale  of  the  property,  according  to  the  pro- 
visions of  the  said  act.  The  effect  of  this  do- 
cument (the  instructions)  appears  to  me  to  be 
to  show,  that  though  the  property  was,  in  con- 
sequence of  hostilities,  vested  in  the  King  by  his 
prerogative,  the  Commissioners,  or,  in  other 
words,  the  persons  who  had  before  received  a  coin- 

'   mission, 
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mission,  that  is,  the  plaintiffs  and  their  colleagues, 
were  to  act  as  the  Commissioners  had  been  autho- 
rised and  instructed  to  act.  They  were  still  bound 
by  the  directions  of  the  35th  of  the  King,  which 
were,  by  reference,  incorporated  in  the  commis- 
sion and  their  instructions,  just  as  they  were  at 
the  first  moment  when  they  were  appointed  Com- 
missioners ;  and  therefore  whatever  name  they 
ought  to  have  been  called  by,  they  stood  in  the 
same  relationship  of  duty  to  the  King  that  they 
had  borne  before  to  the  Kingdom,  I  may  say  to 
the  Country,  being  then  the  Commissioners  im- 
mediately of  his  Majesty.  At  this  time  th^re 
was  certainly  no  new  contract;  there  was  not 
even  any  new  treaty,  but  the  plaintiffs  and  their 
colleagues  accepted  their  new  character  in  silence, 
and  must,  I  think,  be  presumed  to  have  assented 
to  the  terms  upon  which  they  had  acted  before;  but 
the  next  proceeding  removes  that  doubt,  if  any  can 
be  said  to  prevail,  by  giving  them  another  designa- 
tion. Upon  the  next  document  great  stress  has 
been  laid,  namely,  the  Order  in  Council  of  26th  No- 
vember,  1 795 f  respecting  the  four  Dutch  East  India 
ships.  That  order  is  in  these  words  :  —  "At 
the  Council  Chamber,  JVhitehallj  26th  November^ 
1795;  present,  the  Lords  of  his  Majesty's  Most 
Honourable  Privy  Council :  — Whereas  it  appears, 
that  four  Dutch  East  India  ships,  namely,  the 
Alblasstrdaniy  the  Vrow  Agatha,  the  Mentor, 
and  the  Dordrecht,  now  lying  in  the  River  Shan- 
fion^  in  the  Kingdom  of  Ireland,  were  sent  in 
there  by  his  Majesty's  ship  Sceptre,  commanded 
^yfVilliam  Essifigton,  Esquire,  or  by  other  ships 

under 
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under  the  command  of  the  said  TVilliam  Essing^ 
ton^  Esquire,  antecedent  to  the  order  issued  by 
his  Majesty  in  Council,  for  granting  reprisals, 
and  appointing  agents  and  so  on;  and  whereas 
the  sole  interest  in  all  ships  so  sent  in,  are  vested 
in  his  Majesty,  and  the  appointment  of  agents 
for  the  care  and  disposal  thereof,  does  of  right 
belong  to  his  Majesty,  "  It  is  ftereby  ordered  in 
Council,  that  James  Craufurd,  John  Brickwood^ 
Allan  Chatfieldj  John  Bowles^  and  Alexander 
Baxter^  Esquires,''  naming  them  severally,  not 
describing  them  as  Commissioners,  as  they  had 
been  called  in  the  former  order,  and  appoint- 
ing them  specially  to  be  "  the  agents  on  be- 
half of  his  Majesty,  for  the  care  and  manage- 
ment of  the  said  four  Dutch  ships  and  their 
cargoes,"  whereof  all  persons  concerned  are  to 
take  notice,  and  govern  themselves  accordingly. 
By  this  it  appears,  that  Captain  Essington  having 
taken  the  ships,  and  sent  them  in  before  the  com- 
mencement of  hostilities,  he,  and  others  concerned 
in*sending  them  in,  joined  in  appointing  agents  to 
support  their  claims.  The  Privy  Council  thereupon 
by  their  order,  reciting  that  fact,  and  that  the 
property  was  exclusively  in  his  Majesty,  ordered, 
that  these  gentlemen,  by  name,  should  be  the 
agents  on  behalf  of  his  Majesty,  for  the  care  and 
management  of  the  said  io\xt  Dutch  ships  and  their 
cargoes.  There  is  no  doubt  at  all  that  there 
they  were  appointed  Agents,  and  not  Commis- 
sioners, unless  Commissioners  and  Agents  can  be 
considered  as  the  same  thing.  They  are  described 
by   their    names    distinctly,    and  are  appointed 

Agents 
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Agents  expressly  for  the  care  and  management       1819. 

of  those  ships.     Proceedings  were  afterwards  had  ^,,^,,^,,^0 

in  the  Court  of  Admiralty   against    these  fqjxr  *nd  others 

ships,  and  they  were  condemned  as  good  and  law-  ArronMBY. 

-  ,        .  ,  .     #^  M         General 

ful  prize  to  his  Majesty.      The  Order  in  Council,     andotben. 
appointing  these  gentlemen  Agents  for  the  care 
and  management  of  these  Dutch  ships,  was  much  «^ 

relied    on  in  argument,   as  constituting    or  ac- 
knowledging the  plaintiffs,  who  had  been  Com- 
missioners,   Prize  Agents  to     his  Majesty.      If     • 
that  was  so,  must  not  the  effect  of  it  be  confined 
to  the  four  ships  only  which  are  the  subject  of 
this  order  ?  for  this  order  does  not  extend  to  any 
other  ships,  and   if  it  is  the  ground   on   which 
the  plaintiffs  mainly  stand,  it  raises  a  strong  ar- 
gument against  their  claim   to  be  considered   as 
Agents  in  respect  of  any  other  ships,  for  if  there 
must  be  an  order  to  make  them  Agents  as  to 
these  it  was  equally  necessary  that  they  should 
have  an  order  with  respect  to  the  other  ships, 
and  if  they  had  not  such  order,  the  negative  is 
very  strongly  proved;  but  in  my  own  opinion  (and 
every  body  who  hears  me  will  understand  I  am 
only  giving  such  reasons  as  occur  to  myself,  the 
Court  only  uniting  in  the  result,  but  I  give  my 
own  reasons)  although  they  are  appointed  Agents 
for  the  purposes  specified  with  respect  to  these 
ships,  they  are  not  Prize  Agents  in  the  ordinary 
sense  of  that  word ;  but  they  are  constituted  by 
the  Privy  Council,    not,   indeed,  by  the  King, 
Agents  or  Servants  to  his  Majesty  with  respect 
to  those   four  ships    and  their  cargoes;  subject 
however,  as  it  seems  to  me  (since  nothing  is  ex* 
VOL.  VII.  r  pressed 
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1819.  pressed  to  the  contrary),  to  the  same  terms  and 
Craufurd  conditions  as  are  contained  in  the  instructions  to 
and  other.  ^^^  q^^^^  of  Admiralty,  dated  the  10th  of  October, 
IjeTrT'  1795,  which  I  have  already  stated  to  the  Court- 
and  others,  j^  j^^^  ^^^^  therefore,  seem' to  me,  as  there  is  no- 
thing said  in  this  last  order  altering  the  terms 
I  on  which  they  acted  before,  that  it  can  be  con- 

sidered as  relating  to  any  thing  forther,  except 
as  to  the  particular  agency  of  these  ships,  than 
was  imported  necessarily  in  the  former  proceed- 


mgs. 


These  are,  I  believe,  all  the  facts  on  which  the 
questions  in  the  case  depend.  A  great  deal 
has  passed  which  does  not  at  all  apply  to  the 
question,  before  us  — there  has  been  much  cor- 
respondence, and  so  on  :  however,  it  is  proper  to 
observe,  that  proceedings  were  had  in  the  House 
of  Commons,  and  continued  there  for  a  .con- 
siderable  time,  in  every  part  .of  which  the  plain- 
tiffs and  their  qolleagues  described  themselves  as 
Commissioners  only,  and  rendered  their  accounts 
to  the  House  as  such.  Now,  certainly,  if  they  are 
to  be  considered  as  only  Commissioners,  and 
not,  according  to  their  own  construction,  Prize 
Agents,  there  is  an  end,  at  once,  of  the  demand 
of  the  five  per  cent,  on  the  gross  proceeds. 

On  the  3d  of  May,  1809,  there  was  an  Order  in 
Council,  in  which  they  are  treated  as  Commissi- 
oners acting  in  the  character  which  had  been  im- 
posed upon  them  by  the  act  of  35  Geo.  HI.  c.  80. 
On  the  12th  of  Mat/,  and  on  the  1 7th  of  May  ^  1 809, 

there 
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there  arc  letters  from   them  to  the  Clerk  of  the      1819. 
Privy  Council,  in  which  they  urge  their  claims  in    CRAunmn 
the  character  of  Commissioners,  and    by   those    "^^ojj^^" 
letters  they  certainly  submit  their  compensation  to    ATTORHEy 
the  discretion  of  the  advisers  of  the  Crown.    Then,    •ad  otben. 
on  the  15th  of  July  ^  1809,  there  is  a  letter  from 
Mr.  Faulkner^  the  Clerk    of  the   Council,    in 
which  they  are  still  treated  as  Commissioners;  he 
deals  with  them,   and  they  deal  with  the  Privy 
Council  as  persons  who  claim  a  fair  remuneration, 
not  so  much  as  a  matter  of  legal  right  as  a  matter 
of  grace  from  the  Crown,  or  of  moral,  not  legal, 
justice  on  the  part  of  the  Crown.     No  instance  Semhu,  that 
has  been   produced,   nor  have  I  discovered  any  Ing  the  Crown 
instance    in    which    Commissioners,     as     such,  ^nu^com^is- 
have   claimed,  as    a  matter  of  right,  or    main-  ^i^r^lu^ 
tained  any  suit  against  the  Crown  for  their  remu-  c^'Jompw- 
neration  as  a  Matter  of  legal  right ;  and  it  seems 
to  me  that  it  must  be  admitted,  that  as  Com- 
missioners, they  wefe  not  entitled  to  demand,  at 
law,  any  particular  compensation  from  the  Crown ; 
and  throughout  all    the    proceedings   with    the 
Privy  Council,  they  urge  their  claims  as  Com- 
missioners, as  if  they  were  not  entitled  to  any 
specific  compensation ;  they  seek  to  persuade  the 
officers  of  the  Crown  to  advise  the  Crown  to  ex- 
ercise its  discretion   in  their  favor :  and  this  was 
the  course  of  proceedings  on  their  part,  until  the 
89th  of  September^  1809,  proceedings  in  the  House 
of  Commons    having  been  taken  several  years 
before,  in  the  year  1806, 1  think.     Afterwards,  on 
the  29th  of  Sept  ember  y  these  gentlemen,  for  the 
first  time,  insist  that  they  are  Prize  Agents,  and  as 
F  2  such. 


satioB. 
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1819.       such,  claim  to  be  entitled  to  five  pe?^  cent,  upon 
^""^^^^"^^     the  gross  proceeds,  and  to  retain  the  interest  made 

CVAUrURD  111  i  1       •  1  1  r«i 

and  Others     on  the  balances    m    their   hands.      They  claim 
Attornby-   the  five  per  cent,  commission  upon  the  gross  pro- 
and  othera.    cccds,  and;  to  be  sure,  if  they  were  entitled  as  Prize 
Agents  to  five  per  cent.,  they  were  entitled  to  the 
five  per  cent,  at  the  time,   I  suppose  upon  the 
gross  proceeds,  for  the  act  which  reduces  the  al- 
lowance to  five  per  cent,  upon  the  net  proceeds, 
was  made  after  these  transactions,  and  therefore,  I 
take  it,  if  they  were  Prize  Agents,  according  to 
the  usage,  which  is  sufficient  to  make  law,  they  are 
entitled  to  it  upon  the  gross  proceeds,  if  at  all. 
Then  they  also  claim  to  retain  the  interest  on  the 
balances  in   their  hands,  as  Prize  Agents.    I  do 
not  know  of  any  law  upon  that  subject,  and  if  I 
found  no  such  law,  I  should  be  the  last  man  in  the 
world  to  give  interest  on  balances,  which  would 
have  the  effect  of  giving  a  premium  to  keepmg  such 
balances  in  hand.     That,  however,  it  is  not  neces* 
sary  to  enter  into  here.     I  do  not  mean  to  say  that 
the  plaintiffs  and  their  colleagues  are  to  be  bound 
by  their  delay  in  making  this  claim ;  but  I  cannot 
help  feeling  some  surprise,   that  in  the  course  of 
the  enquiries  before  the  Committee  of  the  House 
of  Commons,  and  their  correspondence  with  the 
Clerks  of   the  Privy  Council,   they  should  not 
have  put  their  case  upon  this  short  point,  but,  in 
fact,  they  do  not  do  so  till  the  29th  of  Septembeff 
1809.     The  points,  however,  are  now  brought  be- 
fore tlie  Court  by  this  bill,  and  we  must  dispose 
of  them  as  well  as  we  can.  , 

Hie 
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'  The  first  point  to  be  decided  before  we  reach  1819. 
the  merits  of  this  case  is,  whether  the  Court  has  ^,,^,,,0^0 
any  jurisdiction?  It  was  atone  time  thrown  out  ■ndothert 
by  the  plaintiffs,  that  the  Auditors  had  no  right  ^^**]J^' 
to  interfere  in  these  accounts ;  because  they  were  and  other*, 
not,  properly  speaking,  public  accounts :  but  that 
was  not  insisted  upon,  for  the  plaintiffs  would 
then  have  been  asked,  what  right  they  had  to 
apply  to  this  Court  to  direct  the  Auditors  in 
takmg  those  accounts;  because  if  the  Auditors 
had  no  such  right,  this  Court  could  have  no 
jurisdiction.  But  a  more  formidable  objection 
was  afterwards  taken  by  the  Attorney  General,  to 
the  jurisdiction  of  the  Court.  However,  as  his 
Majesty  has  been  pleased  to  refer  the  subject 
to  the  Auditors  of  Public  Accounts,  I  think,  upon 
the  best  consideration  that  I  can  apply  to  it,  that 
the  Court  has  a  jurisdiction  in  this  particular 
case;  and  I  am  perfectly  persuaded  that  those 
who  urge  the  objection,  would  be  very  sorry  if 
the  Court  did  not  act  as  if  it  had  jurisdiction ; 
for  the  Lords  of  the  Treasury  have  expressly- 
invited  die  plaintiffs  and  their  colleagues  to  a 
legal  decision,  and  they  have  promised  to  give 
tfxem  every  assistance  which  could  give  any  fa- 
cilities to  the  obtaining  a  decision ;  and,  indeed, 
this  bill  was  filed  in  consequence  of  an  arrange- 
ment of  that  nature  made  between  the  law  ad- 
visers of  the  plaintiffs,  and  some  of  the  law  advisers 
of  the  Crqwn :  and  accordingly  the  Attorney  Ge- 
neral, instead  of  demurring  as  he  ought  to  have 
done,  if  he  meant  to  object  to  the  jurisdiction  of 
the  Court,  puts  in,  not  the  usual  short  answer,  but 
a  long  and  full  defence.    But  as  the  present  Attor- 
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ney  General  was  not  in  office  at  the  time,  it  was, 
perhaps,  his  duty  to  make  the  objection  which  he 
has  taken,    I  think,  however,  that  it  is  the  duty  of 
the  Court  to  remove  that  objection,  and  1  am  quite 
sure  I  feel  no  difficulty  in  persuading  myself  that 
the  Attorney  General  would  himself  have  been 
dissatisfied  if  we  had  not  entertained  this  cause, 
coming  to  us,  as  it  does,  under  these  particular 
circumstances ;  and  I  think  it  would  not  be  con- 
sistent with  the  honour  of  those  who  administer 
the  government  of  this  Country,  to  disappoint  the 
plaintiffs,  whom  they  have  invited  to  the  discus- 
sion, by  turning  them  out  of  Court  merely  for  a 
defect  of  jurisdiction  in  this  Court,  to  which  ju- 
risdiction all  parties  seemed  willing,  in  the  first 
instance,*  to   submit  the  case ;  but  I  think,  inde- 
pendently of  that  consideration  (which  is  applied 
only  ad  kominem),    that    as    the    question  has 
been  referred  by  his  Majesty  to  the  Auditors  of 
Public  Accounts,  the  Court  of  Exchequer,  as  the 
high  Court  of  Revenue,    and    having  inherent 
power,  as  I  conceive,  over  the  Auditors,  have  a 
right  to  dispose  of  the  question. 


Then  arises  the  great  question  in  the  cause,  — 
are  these  gentlemen  Prize  Agents?  1  do  not 
mean  Agents  concerning  a  prize  or  prizes,  but 
are  they  Prize  Agents  in  the  usual  sense  of  the 
term,  the  King  being  their  master  and  employer  ? 
and  are  they,  as  such  Prize  Agents,  entitled  (for 
in  no  other  character  do  they  urge  that  part  of 
their  claim)  to  the  five  per  cent,  upon  the  gross 
proceeds  of  the   sales:  and    also  to  the  interest 
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on  the  balances  in  hand  which  they  claim  to 
be  entitled  to,  on  other  grounds.  Now,  are 
they  Prize  Agents  in  the  usual  sense  of  the 
tenn  as  between  his  Majesty  and  them  ?  Down 
to  a  certain  period,  viz.  the  13th  oi  Septembevf 
I795y  when  letters  of  reprisal  issued,  they  un** 
questionably  were  strictly  and  correctly  Com- 
missioners only,  for  the  execution  of  business 
certainly  of  a  very  responsible  and  very  important 
nature,  but  uncertain  in  its  detail,  in  its  labours 
and  extent,  and  in  its  duration.  No  salary  was  ap* 
pointed,  no  contract  was  made,  nor  was  any  treaty 
entered  into  for  their  remuneration;  and  Iconsider, 
therefore,  that  for  such  remuneration,  the  Commis* 
sioners  necessarily  relied  on  the  discretion  and 
grace  of  the  Crown,  and  that  they  have  no  legal 
title  to  support  a  demand  for  any  remuneration  at 
alL  That  appears  to  me  to  be  the  law  as  appli- 
cable to  this  case.  But  whatever  be  the  law  as 
applied  to  the  case  of  these  Commissioners,  they 
clearly  were  not  entitled  as  Commissioners,  nor  do 
they  claim,  as  such,  to  be  entitled  to  five  per 
cent,  upon  the  gross  proceeds.  When  war  was 
virtually  declared  on  the  15th  of  September^  1795, 
their  strict  cliaracter  of  Commissioners,  as  it  ap- 
pears to  me,  expired.  His  Majesty,  however,  was 
pleased  to  continue  them  i.u  his  employment. 
They  then  became  Agents  or  Servants  of  his 
Majesty,  and  he  was  alone  interested  in  the  sub- 
ject intrusted  to  them,  and  they  were  certainly, 
his  Agents  or  Servants  of  and  concerning  the 
prizes ;  but,  as  it  seems  to  me,  they  continued  so, 
(there  being  no  new  terms  introduced  or  proposed) 
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on  the  same  terms  as  before.  That  appears  to  me 
to  be  the  eflfect  of  the  instructions  to  the  Court 
of  Admiralty  of  the  10th  of  October,  1795,  which, 
I  think,  controul  the  meaning  of  the  subsequent 
Order  in  Council  of  the  26th  of  November,  and  give 
it  a  construction  consistent  with  the  foregoing  in- 
structions of  the  10th  of  October.  To  use  the 
Avords  which  Lord  Eldon  is  reported  to  have  used 
in  the  House  of  Lords,  in  the  case  of  Lucena  v. 
Craufurd,  **  His  Majesty,  having  the  title  to  the 
property,  makes  them  his  Agents,  and  points  out 
to  them  in  what  manner  they  shall  exercise  that 
agency,  directing  that  it  should  be  in  the  same 
manner  as  if  they  had  derived  title  under  the 
commission,  and  not  under  their  special  appoint- 
ment as  Prize  Agents/'  In  this  view  of  the  case, 
I  confess,  I  find  infinite  difficulty  in  declaring 
that  the  plaintiifs  and  their  colleagues  have  any 
legal  title  to  maintain  any  claim  as  Prize  Agents 
to  his  Majesty,  in  the  common  sense  of  that 
word, 


I  do  not  think  that  the  case  of  Lucena  v.  Crau-' 
furd  affects  this  case.  That  decides,  or,  at  least, 
there  is  a  great  deal  of  argument  preceding  the  de- 
cision to  shew,  that  the  plaintiffs  and  their  col- 
leagues were  not  Commissioners  after  the  declara- 
tion of  hostilities,  aud  that  therefore  the  verdict  in 
their  favour,  on  the  first  count  in  the  declaration, 
in  which  they  were  averred  to  be  Commissioners, 
could  not  be  sustained;  but  there  was  another 
defect  in  the  verdict  on  that  declaration ;  for 
it  referred  to  ships  that  were  pot  within  their 

authority* 
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authority.    Then  the  subsequent  verdict  was  not      ^•W* 

taken  on  any  count  averring  them  to  be  Prize  caadvubd 

Agents,  but  upon  the  count  averring  the  interest  "^^  •!*"«» 

to  be  in  the  King.  '^'ST"' 

audothen. 

Now  let  us  consider,  a  little  further,  the  situ-  . 
ation  in  which  these  persons  stand,  as  connected 
with  his  Majesty.  Suppose  they  had  in  their 
hands  no  property  of  the  CroMm,  and  that  they 
had  not,  therefore,  the  means  of  paying  them- 
selves as  they  have  now.  If  they  are  entitled 
to  succeed  in  this  Mray,  what  proceedings  could 
they  then  have  instituted,  with  any  prospect  of 
success,  against  his  Majesty  ?  If  they  had  no  pnn 
perty  in  their  hands,  and  the  King  had  proceeded 
^nst  them,  they  could  not  have  set-off  this  de- 
mand against  the  Crown ;  for  the  statute  of  Set* 
off  does  not  affect  the  Crown.  But  for  the  purpose 
of  this  judgment,  I  will  assume  that  there  is  a 
debt  to  them  from  the  Crown,  and  that  they  have 
a  right  to  stay  the  hand  of  the  Crown  in  this 
cause,  until  they  are  satisfied.  Now  even  in  that 
case,  I  think,  from  the  evidence,  it  is  clear  they 
cannot  be  considered  as  Prize  Agents  in  their  sense 
of  tlie  word.  Is  there  any  instance  in  which  the 
King  has  constituted  a  Prize  Agent,  with  the  pri- 
vileges annexed  to  that  Agent  as  between  subjects? 
Has  any  Agent  for  prizes,  appointed  by  the  King, 
been  held  to  be  entitled,  as  against  the  King,  to 
those  privileges  ? — and  has  the  law,  as  now  ad- 
ministered on  this  point  between  subject  and  sub- 
ject, ever  been  applied  to  the  case  of  the  Crown? 

l^^o  instance  has  been  adduced,  to  prove  it  ever  has 

been 
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1819.       been  so  considered,  and  I  have  not  myself  been 
Gravfurd    ^'^'^  '^  discover  any.      Yet  a  Prize  Agent  is  a 
and  others     character  pretty  well  known,  and  much  marked; 
attorrbt.   for  by  the  act  of  Parliament  of  the  33  Geo.  III. 
aadothen.    c.  66.  s.  50,  it  IS  enacted,    "  that  all  appraise- 
ments   and  sales  of  any   such    ship    or    ships, 
goods,  wares,  or  merchandizes,  as  shall  be  taken  by 
any  of  his  Majesty's  ships  of  war,  shall  be  made  by 
Agents  appointed  by  the  flag  officers  or  flag  officer, 
captains  or  captain,  officers  or  officer,   ships  com- 
panies or  company,  and  others  entitled  thereto; 
that  all-  and  every  person  or  persons  who  shall  be 
so  nominated  and  appointed  Agent  or  Agents  for 
any  prize  or  prizes  taken  by  any  ship  or  vessel 
of  war,  or  for  receiving  the  bounty  thereinafter 
granted,  and  which  prize  or  prizes  shall  be  con- 
demned in  the  High  Court  of  Admiralty  in  Great 
Britain^  or  in  any  of  the  Courts  of  Admiralty  in 
any  of  his  Majesty  s  plantations  in  America,  or 
in  any  other  of  his  Majesty's  dominions  where  tlie 
said  prize  or  prizes  shall  be  condemned,  shall  ex- 
hibit or  cause  to  be  registered  in  the  same,  his  or 
their  respective  letter  or  letters  of  attorney,  ap- 
pointing him  or  them  Agent  or  Agents  for  the 
purposes  aforesaid ;"—  then  the  Registers  of  the 
Court  of  Admiralty  are  directed  to  enter  the  letter 
accordingly.     So  we  find  that  they  are  persons 
constituted  in  a  very  formal  manner,   and   with 
very  particular  directions  concerning  their  conduct. 

It  really  seems  to  me,  that  by  the  contract 
briginally,  such  as  it  then  was,  whatever  it  might 
be,  and -whatever  were  the  original  terms  between 

the 
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the  public  and  the  plaintiffs  and  their  colleagues, 
those  terms  continued  as  between  his  Majesty, 
▼hen  be  became  their  master,  and  them.  It  also 
appears  to  me  that  they  cannot  be  called  Prize 
Agents  in  the  proper  and  technical  sense  of  the 
expression,  and  in  the  sense  in  which  they  must' 
necessarily  use  it,  because  they  do  not  come,  in 
any  degree  whatever,  within  the  statute  of 
iS  Geo.  III.  c.  66.  9.60.  Then,  if  they  are  not 
Prize  Agents,  there  is  an  end  of  their  claim  of 
iveper  cent,  upon  the  gross  proceeds,  or  upon 
any  proceeds,  and  then  their  title  to  interest,  as 
Prize  Agents,  must  also  fall. 
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But  then  they  claim  interest  on  the  balances 
in  their  hands,  and  compare  their  case  to  that 
of  Receivers  General,  &c.  But  surely  there  is  ^ 
great  deal  of  difference  between  the  office  of 
Receivers  General,  even  supposing  they  are  no* 
chargeable  with  interest,  and  the  employment 
of  these  plaintiffs.  These  gentlemen  are  Agents 
appointed  for  the  purpose  of  receiving  money* 
for  their  employers.  Receivers  General,  by  a 
long  habit  and  course  of  business,  have  not  been 
called  upon  to  pay  interest,  it  being,  perhaps, 
understood  to  be  the  implied  contract,  that 
they  are  not  to  be  called  upon  to  pay  interest, 
but  merely  to  produce  the  money  when  called 
for,  as  a  banker  does;  but,  however  that  may 
be,  on  this  occasion  it  is  not  necessary  to  enquire 
into  the  law  upon  the  subject  of  the  liability 
of  public  officers  to  pay  interest  upon  their  ba- 
lances, or  what  decisions  there   have    been    on 

that  point.     Here,    the  express  dircctiou  of  the 

act 
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act  of  35  Geo.  IIL  c.  80.  is,  that  the  proceeds  of 
the  sales  shall^  after  the  duties  and  expences  shall 
have  been  discharged,  be  paid  into  the  Bank  of 
England.     They  accept  the  service  upon  these 
terms ;  and  can  any  one  maintain,  that  if  persons 
who  otherwise  would  not    be  liable  to  pay   in- 
terest in  the  usual  course  of  law,  accept  an  office 
under  such  a  condition,  they  would  not  be  liable 
to  pay  interest  as  much,  as  if  they  had  entered 
into  a  contract  to   pay  interest.      It  is  said  to 
have  been   proved,   that  the  plaintiffs  and  their 
colleagues  kept   in  their  hands  no  more  money 
than  was  proper  and  necessary;   but  it  is  very 
difficult  to    imagine  these  balances  to  have  been 
necessary,  under  all  the  circumstances  of   this 
case,    and  if   not  necessary,    it  could  not  be 
proper  to  retain  such  large  sums  for  such  a  length 
of  time  as  to  produce  by  interest  42,000/.     It 
was  much    urged,    that   if   th^  had   not   had 
those  sums  ready,  under  their  immediate  dominion, 
they  might  have   been  put    to  great  inconveni- 
ence by  persons  calling  on  them  for  payment ;  one 
answer  is,  that  if  they  had  at  any  time  wanted  any 
part  of  the  money  which  they  had  paid  into  the 
Bank,  they  could  have  been  relieved  by  appli* 
cation  to  the  King  in  Council,  just  in  the  same 
manner  as  every  one  of  us  knows  a  Court  of 
Equity  relieves  an  executor  or  trustee,  who  is 
liable  in  a  much  greater  degree  than  these  gentle- 
men were ;  for  there  is  a  great  doubt  whether  they 
were  subject  to  any  action.    The  Court,  in  ordinary 
cases,  very  often  directs  persons  to  pay  their  money 
into  Court,   and,   if  an  action  should  be  brought 
against  them,  to  apply  for  money  to  pay  the  amount 

which 
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which  is  demanded  of  them ;  and  that  was  the  clear 
course  here;  I  think,  therefore,  that  is  an  answer 
as  to  the  hardship  of  the  case.  But,  whatever 
the  hardship  was,  there  is  another  short  and  more 
decisive  answer,  that  the  act  of  Parliament  under 
which  they  acted,  and  which  bound  them  ais 
much  as  acts  bind  every  body  else,  directed  the 
payment  of  the  money  into  the  Bank  of  England. 
Nov,  if  the  act  directed  the  payment  of  the  money 
iuto  the  Bank  of  England,  so  did  the  instruc- 
tioQs  which  proceed  on  the  authority  of  that  act 
of  Parliament,  and  therefore  there  being  a  law 
which  makes  it  their  duty,  they  were  bound  to 
obey  the  law  j— if  they  are  bound  to  obey  the 
law,  shall  they  then  obtain  an  advantage  by 
not  doing  so,  and  by  keeping  the  money  in 
their  hands  ?  Clearly  not.  I  am  therefore  of 
opinion,  and  I  believe  the  Court  concur  with  me, 
although  perhaps,  not  precisely  for  the  reasons  I 
have  expressed,  in  so  tliinking,  that  the  plaintiffs 
are  not  entitled  to  interest,  either  aa  Prize 
Agents,  or  as  by  analogy  with  any  other  officer 
to  whom,  in  the  argument,  they  have  compared 
themselves. 
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It  was  said,  and  urged  strenuously,  that  these  ba- 
lances*- these  monies,  were  not  the  monies  of  the 
Crown — that  they  were  undetermined  property 
which  might,  perhaps,  in  the  event,  be  adjudged  to 
belong  to  other  people.  But  the  course  of  business 
is  not  according  to  that  argument.  If  a  person,  for 
instance,  has  money  paid  into  a  Court  of  Equity, 
to  be  distributed  hereafter,  the  person  who  com- 
mands and  controuls  the  money,  is  the  person  to 

whom 
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i8i9.       whom  the  interest  is  to  be  ultimately  paid,  unless 
Craupur      ^^^^r  people  are  specially  entitled  to  the  interest 
and  others     upou  it     Thcsc  gentlemen  were  the  Agents  for 
ATTORifBii.   the    Crown,    and    for    the   public,  —  they  were 
and  others,    bound  to  pay  the  money  into  the  Bank,  and   if 
they   did  not  pay  it   into  the  Bank,  they  may 
be  called  upon  for  interest.    Are  they  to  put  the 
interest  into  their  own  pockets  ?    Clearly  not ;  the 
persons  who  employ  them,  are  the  persons  primA 
facie  entitled  to  the  principal,  and  also  to  what 
is  derived  from  the  principal,  namely,  the  interest ; 
the  persons  who  receive  it  from  them  may  be 
called  upon  by  other  parties  to  account  for  that 
interest,  but  as  between  the  agent  and  principal 
the  principal    is  entitled  to    the    money  in  the 
'Agent's  hands,  and  also  to  the  fruit  which  he  de- 
rives from  it  contrary  to  his  duty. 

That  being  our  concurrent   opinion  with   rc- 
.  spect  to  the  interest,  the  Court  is   then  called 
upon    to   give    such  directions    as   shall    secure 
to  the  Commissioners  a  fair  and  just  remuner- 
ation  for  their  trouble ;  — they,  in  all  respects, 
proceeding  upon  the  allegation  that  the  auditors 
have  not    allowed    them    nearly  what  they  de- 
served,  and  what  ought   to  be  allowed  to  them. 
Now  what  remuneration  they  may  deserve  cannot, 
as  it  appears  to  me,  be   ascertained  by  any  pro- 
ceeding in  frequent  or  familiar  occurrence  in  this 
Court.     We  cannot,  as  I  conceive  in  this  case> 
compel  the   Crown  to  try  an  issue  of  quantum 
meruit^  and  I   think  we  cannot  refer  a  question 
of  quantum  meruit  to  the  Deputy  Remembran- 
cer; 
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cer;  the  Deputy  Remembrancer  is  not  the  con- 
stitutional officer,  but  the  subject  has  been  already 
before  the  proper  and  constitutional  tribunal : 
and  all  that  this  Court,  as  a  Court  of  Revenue, 
could  do  in  such  a  case  as  this,  would,  I  appre- 
hend, be  to  correct  and  guide  the  judgment  of 
the  Auditors,  and  to  order  them  to  review  and 
alter  tlieir  report  if  we  thought  they  were  wrong ; 
but  then  the  plaintiffs  must  satisfy  us  that  the 
report  is  clearly  erroneous,  and  they  have  fur- 
nished us  with  no  means  of  ascertaining  whether 
it  is  erroneous  or  not ;  we  have  no  data,  and  we 
cannot  aet  upon  conjecture  or  surmise.  To  some, 
the  renmneration  already  allowfed  may  appear  'an 
ample  compensation,  whilst,  to  others  (not  that 
I  wish  decidedly  to  express  that  I  exactly  agree, 
in  that  opinion,  if  such  an  opinion  exist3)  it 
may  be  said  that  it  appears  to  be  a  too  scanty 
allowance;  but  there  is  no  ground  on  which 
either  the  one  or  the  other  opinion  can  rest;  there 
is,  in  short,  no  evidence  to  warrant  us  in  coming  to 
a  judicial  determination.  I  cannot  find  that  there 
is,  throughout  this  cause,  any  foundation  upon 
which  I  can  erect  the  proposition,  that  the  Auditors 
have  done  wrong.  That  there  ought  morally  to 
be  a  sufficient  compensation  made  to  the  plaintiffs, 
is  beyond  all  doubt ;  but  whether  that  which  they 
have  been  allowed  is  sufficient,  or  hot,  I  protest,  for 
one  I  have  no  means  of  knowing.  The  plan  of 
taking  the  accounts  proposed  by  order  of  the  Pr^vy 
Council,  by  their  minute  oftlie  lOth  of  October^ 
18V0,  was^  as  far  as  I  can  judge  of  it,  the  result  of 
peat  attention  to  the  subject,  founded  in  excellent 

sense. 
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Cravpurp 

and  others 

V. 

Attorkst- 

GSHBRAb 

and  others. 
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1819.      sense,  and  calculated  to  do  complete  justice  to 
Craufvrd    ^^  parties,  and,  speaking  privately,  which,  per- 
and<^hen     haps,  I  have  HO  right  to  do,  I  wish  the  Auditors 
ATroRNEY-  had  adopted  it,  as  it  must  have  carried  satisfac- 
and  others,    tion  with  it  to  all  the  world,  and  I  own,  for  my- 
self, that  having  taken,  I  hope,  sufficient  pains 
to  understand  the  case,  I  cannot  survey  the  enor- 
mous multipUcity  of  business  of  the  most  im- 
portant nature,  performed  by  the  plaintiffs    and 
their  colleagues — and  performed  with  great  di- 
ligence, industry,  integrity,  and  talent,  that  no 
person,   who   understands  the  matter,   has  even 
suggested  any  blame  or  objection  to  the  progress, 
or  any  defect  in  the  execution  of  it,— I  say  I 
cannot  survey  it  without  a  sensation  of  uneasiness, 
because  I  cannot  help  suspecting,  that  a  sufficient 
allowance  has  not  been    made  to  them;  but  I 
cannot,  with  the  lights  I  have,  be  certain  that 
this  is  a  correct  view  of  the  matter,  —  it  is  only 
my  private  conjecture,  and  I  cannot  act  upon  it. 

Upon  these  general  grounds,  I  believe,  we  all 
agree,  however  we  may  differ  as  to  the  particular 
reasons ;  for  I  have  not  the  honour  of  knowing 
whether  there  is  any  difference  in  our  reasons ; 
but  I  believe  we  all  agree  on  these  general 
grounds,  in  thinking  that  this  bill  must  be  dis- 
missed. 

Graham,  Bar  on. '•^l  am  so  entirely  of  the 
same  opinion  in  the  main  with  my  Lord  Chief 
Barofij  and  particularly  so  very  much  concur  in 
the  concluding  observation  of  his  very  learned 

illustration 
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iilustration  of  .the  case  before  us,  that  if  I  had 
oot  understood  from  my  Lord  Chief  Baron  him- 
self, that  he  wished  something  should  proceed 
from  the  other  Judges  of  the  Court,  in  respect 
io  the  general  nature  of  this  bill,  I  should  not 
have  been  disposed,  upon  the  present  occasion, 
to  say  a  single  word :  but-*4is  the  general  subject 
of  the  jurisdiction  of  the  Court  in  such  a  case 
as  thisy  and  the  form  of  proceeding  by  bill  in 
particular,  are  matters  of  very  considerable  im- 
portance ^—  perhaps  my  Ix)rd  Chief  Baron  and  my 
brother  Judges  will  forgive  me  if  I  also  signify 
ray  opinion,  and  my  general  view  of  the  nature 
of  this  application^ 


81 


1819. 


ClUUFVED 

and  otben 

r.   • 
Attorwet- 
General 


I  consider  then  this  bill  ^s  one  of  the  first  im* 
pression.  It  is  contrary  to  every  notion  I  have  been 
able  to  form  of  the  jurisdiction  of  this  Court,  in 
the  course  of  now  a  pretty  long  attendance  upon  iti 
This  application  must  be  considered  as  made  to  us, 
on  the  part  of  the  plaintiffs,  as  sitting  in  a  Court 
of  Revenue,  and  in  a  Court  of  Public  Accounts; 
and  if  this  matter  be  admitted  to  be  a  fit  subject 
for  the  cognizance  of  this  Court,  it  strikes  me 
that  it  cannot  be  brought  before  us  as  a  Court 
of  Equity,  but  as  a  Court  of  Law,  sitting  on 
questions  of  public  accounts :  and  the  only  pos- 
sible way  in  which  I  can  conceive  that  the  sub- 
ject-matter of  this  bill  can  be  brought  within 
oar  jurisdiction  is,  upon  an  application  to  be 
made  in  a  summary  way  by  motion,  and  not  by 
bill,  l^  the  persons  who  now  sue  as  plaintiflf^, 
claiming  these  sums  as  allowances  in  their  ac- 
counts, contrary  to  the  determination,  or  to  the 

VOL.  VII.  o  opinion 
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1819.       opinion    of  the  CQmtniSsioners  of    public    ac« 
y^''^^^      counts.    That  is  the  only  shape  in  which,  as  it 

Craufurd  J  r 

and  others .  appears  to  me,  that  it  could  properly  be  brought 
attoknry-   before  the  Court ;  but  to  file  a  bill  in  £quity  oa 

General  *       * 

and  tithen.  the  equitable  side  of  the  Court,  for  'such  a  pur- 
pose, appears  to  me  to  be  quite  a  wild  notion; 
for  if  the  plaintiffs  have  any  merits,  it  is  impossi« 
ble  to  say  they  are  of  an  equitable  naturej  or  that 
tliey  come  under  the  equitable  cognizance  of  this 
Court.  This  is  the  view  that  I  have  taken  of 
this  case,  and  I  wholly  accede  to  the  reasons 
which  my  Lord  Chief  Baron  has  urged  for  our 
now  entertaining  this  suit  at  all,  because,  ac- 
cording to  Thy  apprehension,  we  have  no  original 
jurisdiction  to  receive  the  application  on  a  suit 
by  bill.  I  know  of  no  original  jurisdiction  which 
this  Court  has,  sitting  as  a  Court  of  Revenue, 
to  deal  with  matters  that  do  not  affect  the  King's 
ordinary  and  extraordinary  Revenues,  of  which 
I  consider  that  these  Droits  of  Admiralty  form 
no  part,  and  I  have  never  been  able  in  the  in- 
vestigation of  this  particular  subject,  and  many 
others  of  the  same  sort,  to  fall  upon  any  hint  or 
intimation  that  this  Court  ever  took  up  the  con- 
sideration of  questions  which  relate  to  the  King's 
privy  purse.  With  respect  to  these  Droits  of 
Admiralty,  all  questions  arising  upon  them  be- 
long properly  to  the  Courts  of  Prize,  and  more 
particularly  to  the  Court  of  Admiralty,  in  the 
first  instance ;  but  when  my  Lord  Chief  Baron 
suggested  to  me  (and  this  is  the  ground  on  which 
I  have  gone  in  the  first  instance),  that  this  miy 
have  been  brought  within  our  cognizance  by  ,the 
invitation  of  those  concerned  in  the  administra- 
tion 
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tloii  of  these' affairs,  namely,  the  Lords  Commis-      18W. 


sioners  of  tiie  Privy  Council,  and  the  part  which    craufubd 
has  been  taken  by  the  Attomey-General,  I,  for    andothcri 
one,  do  not  refuse  the  acceptance  of  the  juris-   -^JJJ*^^' 
diction  which,  perhaps,  the    King  may  by  his    andothen. 
own  authority  thus  throw  upon  us :  and  ^s  his 
Majesty  has  been  pleased  to  refer  the  administra- 
tion of  the  produce  of  these  funds  (though  they , 
do  not  primarily  belong  to  the  King's  ordinary 
or  extraordinary  revenue),    to  the  Auditors    of 
jmblic  accounts,   that    circumstance    may  have 
brought  it  within    our  jurisdiction  to    consider 
whether  the  Auditors  of  the  public  accounts  have 
done  right  in  disallowing  the  claim    made    on 
the  part  of  the  plaintiffs.    I  am,  therefore,  very 
ready  to  withdraw  the  objection  that  would,  ac^ 
cording  to  my  mind,  have  arisen  to  this  bill,  ob* 
serving  only,  that  if  a  demurrer  had  been,  in 
the  first  instance,  put  in,  it  appears  to  me  that 
there  must  have  been  an  end  of  it. 

Having  thus  expressed  my  opinion  that  this 
is  an  anomalous  bill,  and  one  of  first  impression, 
and  that,  as  such,  it  cannot  strictly  be  sustained 
on  any  ground  whatever,  yet,  taking  it  up  in- 
cidentally, after  the  example  of  my  Lord  Chief 
Baron,  I  should  be  willing  to  go  into  the  case, 
and  give  redress,  if  we  can  give  redress ;  but  it 
i»  beyond  the  compass  of  my  mind  to  come  to 
any  kind  of  resolution  or  decision  on  it  as  it 
stands.  I  perfectly  agree  with  my  Lord  Chief 
Baron,  that  we  have  but  two  modes  by  which 
we  can  come  tp  any  decision  at  alL  It  is,  strictly 
speaking,  a  bill  of  quantum  meruit  brought  by 

■  o  «  these 
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Craufurd 
wad  othen 

V. 

Attormet- 

GSNRRAL 

ami  othen* 


these  persons  as  Agents  for  the  Crown;  for  as 
to  their  being  Prize  Agents,  there  is  no  pretence 
whatever  for  saying  they  were  placed  in  that' 
character  by  the  act  of  Parliament,  the'  acts  of 
the  Privy  Council,  or  the  acts  of  the  King. 
They  are  entitled,  perhaps^  to  some  remuneration, 
though  I  very  much  doubts  in  my  own  mind, 
their  having  any  thing  like  a  legal  demand  origi- 
nally. Tliey  had  no  legal  right  when  the  question 
was  in  suspence  to  whom  this  property  should 
belong!  whether  to  Dutch  or  English  owners,  or 
ultimately  to  the  King.  The  King's  authority 
was  doubted  as  to  the  commission,  though  I 
should  not,  perhaps,  have  doubted  it  myself;  but 
the  King  appointed  these  persons  Commissioners, 
and  I  cannot  distinguish  this  commission  from 
other  commissions.  Ultimately,  when  war  was 
declared,  it  became  the  profit  and  the  private 
money  of  the  King,  and  even  if  these  persons, 
from  that  time,  were  the  Agents  of  the  Crown, 
and  if  they  should  be  entitled  legally  to  any 
thing,  there  occurs  a  very  great  difficulty  as  to 
how  they  are  to  call  upon  the  Crown;  I  know 
of  no  means  by  which,  even  if  you  suppose  them 
to  have  been  appointed  Agents  for  the  Crown, 
they  could  sue  the  King  in  any  other  way  than 
the  Constitution  points  out,  which  is  by  petition. 
We  have  no  right  to  command  the  Crown,  and  I 
do  not  know  any  other  means  by  which  these 
parties  can  call  upon  the  Crown  to  do  them 
justice,  than  by  petition  of  right 


But  suppose,  in  the  form  in  which  it  comes  be- 
fore i(s,  we  were  to  say  the  Crown  haar  given  us  the 

power 
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power  pro  hoc  vice  to  decide  this  question,  there  -1^9. 
is  still  no  means  of  deciding  the  particular  matter,  craupvrd 
which  is  a  mere  question  of  quantum  meruit^  Midotheri 
except  either  by  a  reference  to  the  Deputy  Re-  ^j;[;*j;;" 
membrancer,  and  he,  I  agree  with  my  Lord  Chief 
Baron,  is  perfectly  incompetent,  and  is  not  the 
constitutional  officer  :  —  or  (which  is  our  only 
other  mode)  by  sending  it  to  an  issue ;  and  that  it 
is  impossible  to  say  the  Crown  could  be  compelled 
to  accept  or  defend.  If  the  Attorney-General 
were  to  say,  I  will  not  submit  to  appear  to  such 
an  action,  we  have  no  power  to  controul  the 
Attorney-General,  and  say  that  he  shall  appear. 
Then  it  comes  to  this,  —  we  ar^,  perhaps,  called 
upon  to  say  that  the  Auditors  have  done  wrong, 
and  upon  that  I  cannot,  as  I  agree  with  the  Lord 
Chief  Baron,  take  upon  myself  to  say  they  have 
done  wrong ;  I  am  perfectly  clear  they  have  done 
right  in  some  respects,  as  in  not  considering  the 
Commis^oners  upon  the  footing  of  Prize  Agents, 
as  entitled  to  the  extent  of  remuneration  'they 
require,  and  also  in  not  allowing  them  the  in- 
terest on  the  balances  in  their  hands*  I  will  not, 
however,  go  further;  I  did  not  intend  to  have 
said  so  much,  but  I  must  declare  my  opinion  that 
this  Court  has  no  right,  under  this  proceeding, 
to  command  any  thing.  We  can  only  concur  in 
that  very  impartial  and  proper  recommendation 
on  the  part  of  *my  Lord  Chief  Baron,  every  ex- 
pression of  which  conveys  the  meaning  of  myself 
and  the  Court,  mjich  better  than  any  language 
that  I  can  affect  to  use,  I  conclude  with  saying, 
that  in  the  present  suit  this  Court  has  not  the 
power  of  making  sucli  a  decree  as  is  prayed  — - 

o3  to 
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1619.  to  declare  that  the  plaintiffs  have  a  legal  right  to 

Craufurd  ^^  VP^^  ^^^  Auditors  peremptorily  to  allow  the 

andothen  guQ^g  demanded  and  disallowed,  which  is 'utterly 

'oiimu!'l'  ^^'  ^^  ^^^  power  of  the  Court:  and  therefore 

iBd  othen,  this  bill  must  be  dismissed. 

Wood,  Baron. — As  my  Lord  Chief  Baron  has 
delivered  the  judgment  of  the  whole  Court,  being 
the  result  of  previous  consultation  amongst  our* 
3elveS|  I  did  not  expect  that  each  Judge  would 
be  called  upon  to  give  his  single  opinion,  and 
consequently  I  am  not  prepared  to  go  through 
the  whole  of  the  case;  I  therefore  shall  content 
myself  with  saying  that  I  concur,  as  I  have  al- 
ready expressed  to  them  in  private,  with  the  Lord 
Chief  Baron  and  my  Brothers,  in  the  judgment 
that  has  been  delivered. 

Garrow,  Baron.— If  there  had  been  any  dif- 
ference of  opinion  in  the  Court,  I  should  have 
thought  it  becoming  in  me  not  to  deliver  any 
opinion  at  all,  but  as  I  individually  concur,  not 
only  in  the  judgment  which  has  been  delivered' 
by  my  Lord  Chief  Baron,  but  in  the  reasons;  and 
as  the  unanimous  opinion  of  a  Court  carries  with 
it  (however  constituted)  something  more  of  au« 
thority  than  when  any  one  of  the  Judges  have 
not  delivered  any  opinion,  I  am  desirous  of  say- 
ing now  that  this  case  has  arrived  at  its  conclu- 
sion, that  I  entirely  acquiesce  in  the  judgment 
which  has  been  delivered  by  my  Lord  Chief 
Baron  and  my  Brothers. 

Fer  Curiam. 

Bill  dismissed. 
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Ex  parte  Colebrooke^  Bart 


1803. 


^     .  .  Whinny. 

Petition. 

Prnctiee» 

This  petition— which  was  presented  (1 6th  il/ay,  ^^7*''J°- 
1800,)  by  one  of  the  plaintiflFs  in  the  case  of  Cole-  Court  may 

*"  nave  m  con> 

hrooke  v.  27ie  AUomey-General  (which  immedi-  trouing  the 

-iii/*/*!^  jodgmentof 

atelv  rollows  the  present),  on  behalf  of  himself  the  Commis. 

J*    ,  ,  .  1  •       1  sionera  for 

and  the  other  persons  interested  m  the  contracts  aaditiag  the 
therein  mentioned  —  prayed  a  declaration  by  the  coanto^iore- 
Coartt  that    the  Accountants  ought  not  to  be  ucesV  disai- 
charged  by  the  Auditors  of  public  accounts  with  suirchvg^ai- 
the  sum  of  57,725/.  16*.  5\d.  the  alleged  value  of  diy**,^^^^ 
provisions  delivered  over  to  them :  (they  undertak-  JJ^  Se'piS 
ing  to  stand  charged  with  the  sum  of  34,688/.  7s.)  iSSlSitoii?*' 
and  that  they  ought  to   be  allowed  the  sum  of  i^/rfe^in''I 
40,232/.    19*.  7^iL    with  which    they  had    been  on'^Sufon*^ 
surcharged  by  the  Auditors  —  and   for    the  ^^e- JJJ^^Jf'^^rty 
cessary  directions  •— and  that  all  process  might,  ^"^^Sf^IJf 
intliemean  time,  be  stayed.  wu. 

Jurudicliom* 

The  Court,  on  motion  supported  by  an  affidavilt,  tion"fihe'jiiI 
verifying  the  allegations  of  the  petition,  granted  I^cJ'nrt,and 
an  order  (l6th  May),  requiring  the  Commissioners  ww^i^^rw 
for  auditing  the  public  accounts,  to  shew  cause  ^°"JJ  ^|^^ 
why  this  Court  should,  not  so  declare  and  direct  as  thesnbscquent 

^  case  01  Com* 

prayed —  requiring  tlie  order  to  be  served  on  the  *JJJ^/^^ 
Attomey-General.  Attwne^'Ge. 

**  neral  and 

•  See  the  note  to  the  next  G9sc«  ofAe«. 

G  4  The 
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1819.  Tlie  Attorney 'General  (Mitford)  now  shewed 

IQihJuly. 

co^iaooKB.      Plumer,  Best  Serjt.  and  FonblanquCj  supported 
7th,uth,t4th,  the  order:  and  the  Attorney-General  replied. 

[The  arguments  on  either  side  appear  to  have 
been  somewhat  to  the  effect,  but  not  to  the  ex- 
tent detailed  in  the  following  case  of  Colebrookc 
V.  The  Attorney-General.  They  are  therefore 
omitted  here ;  but  as  the  Court  did  not  give  any 
reasons  for  their  decision  in  that  case,  the  judg* 
ment  delivered  on  the  present  occasion,  by  Mr.  Ba- 
ron Graham^  with  whom,  on  the  question  of  ju- 
risdiction, the  Court  ultimately,  on  more  delibe- 
rate consideration,  coincided,  having  been  render* 
f  d  much  more  important,  is  therefore  stated  fully.] 

ioiSutftf  The   Court   having  taken  time  to   deliberate, 

this  day  delivered  their  judgments  seriatim  *. 

G  HA  HAM,  Baron.-^  having  stated  the  object 
and  nature  of  the  application  —  When  this  matter 
came  before  the  Court,  it  was  opposed  upon  much 
argument  upon  the  merits  of  the  case  —  that  is 
to  say,  upon  the  question,  whether  the  Commissi- 
oners had  done  justice  upon  this  occasion  ^—  and 
it  was  opposed  also  on  the  ground  that  this 
Court  has  no  legal  or  equitable  cognizance  of  the 

*  The  Reporter  has  not  been  fortunate  enough  to  obtain  a 
note  of  the  judgment  delivered  by  the  Lord  Chief  Baron;  but 
as  his  Lordship  is  said  to  have  doubted,  upon  that  occasiop^ 
the  jurisdiction  of  the  Court  altogether,  it  is  of  the  less  conse- 
quence perhaps,  since  the  subsequent  determination  of  the 
Court,  in  Cokbrooke  v.  The  Attoruey^GeneraL 

subject- 
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subject-matter:  or  if  it  has,  that  it  cannot  give       1S». 
relief  upon  this  summary  mode  of  application.  1303. 

ExpttrU 

The  manner  in  which  the  public  attention 
has  been  called  to  this  subject,  has  rendered  it 
necessary  for  the  Court  to  give  its  opinion  upon 
this  great  point,—  whether,  after  an  account  has 
been  prepared  by  the  public  Auditors  of  the  king- 
dom, the  public  and  patent  officers  of  the  Crown^ 
and  stands  ready  for  final  declaration  by  the^ 
Chancellor  and  Under  Treasurer  of  the  Exchequer, 
and  the  Lords  Commissioners  of  the  Treasury  that 
account  can  be  sent  back  to  be  altered  or  correct- 
ed, either  in  its  general  statement  of  the  balance, 
or  in  any  particular  item  of  it,  by  any  controlling  ^ 

power  inherent  in  this  Court :  —and  secondly,  (if 
it  can  be  done  by  any  mode  of  proceeding  known 
to  the  Court)  whether  it  can  be  done  in  a  sum- 
mary mode  like  the  present,  namely,  by  motion, 
upon  a  petition,  supported  by  affidavit. 

The  consideration  of  the  first  question  is  un- 
doubtedly extremely  important,  and  I  have  very 
earnestly  to  request  the  indulgent  patience  of 
the  Court  while  I  go  into  the  ground  of  that 
opinion  in  which  I  unfortunately  differ  from  my 
Lord  Chief  Baron  and  my  two  other  Brothers ; 
v^ith  real  diffidence,  at  the  same  time,  of  my 
own  opinion,  when  it  is  not  only  opposed  to 
theirs,  but  to  the  very  able  and  ingenious  argu- 
ments and  research  which  have  been  offered, 
in  support  of  the  contrary  opinion  to  that 
which  I  am  now  endeavouring   to   maintain. 

The 
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1819.  The  consideration  of  a  subjeqt  of   this  sort,. 


^^     in,  spite  of  every  effort  to  reduce   it,  necessa- 

Bxptru      rily  takes  me  into  a  very  extensive  field,  but  it 

CoswBooxs.  ^j^^j  ^  ^y  ^j^jy  ^  ^^^^j.  ^j^^  subject  with  all 

tiie  brevity  that  it  will  admit  of,  and  more  par- 
ticularly so,  because  the  greatest  part  of  it  has 
^.Iready  been  canvassed  most  ably  and  most 
learnedly.  As  far  as  in  a  subject  of  this  sort 
we  are  instructed  by  Madox*  and  the  several  able 
authors  referred  to  by  Lord  Coke^  in  4  Inst.  103. 
we  certainly  go  upon  sure  grounds ;  but  that  in- 
formation stops  very  short  of  any  satisfactory  con- 
clusion; because  it  is  clear^  that  in  those  early 
timesi  the  executive  and  judicial '  powers  of  the 
Court  Were  not  marked  by  any  clear  line  of  dis- 
tinction. In  the  times  to  which  those  writers, 
partijcularly  the  former,  refer,  and  when  the 
King's  Chief  Justicier  ceased  to  preside  at  the 
Exchequer,  the  Lord  Treasurer,  the  Chancellor, 
and  others  of  the  King's  Council,  sat  with  the 
Chief  and  other  Barons,  in  the  Court  of  Exche- 
quer, by  which  I  understand,  as  well  the  Court 
of  Pleas  of  the  Crown,  as  the  Court  of  Pleas 
between  party  and  party.  During  some  portion 
of  that  period,  the  Chamberlains  sat  also;  but  it  is 

not  necessary  to  go  into  any  learned  discussion  of 
the  nature  of  their  office,  because  it  is  clear  from 
Lord  Coke  that  the  Chamberlain  had  long  ceased 
to  be  a  judicial  officer  of  this  Court*    The  busi- 

^ness  of  this  Court  was  tlien  done  by  the  Barons, 
and  they  were  often  not  lawyers,  as  is  clear  from 

an  act  in  the  14th  oi  Edwardlli.  regulating  com- 

*  Vol.  ii.  cap.  xxi.  sect.  1.  and  cap.  xxii. 

missions 
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missions  of  Nisi  Priua  in  the  several   cotmties.      isw. 

There  is,  in   that  act,  this  provision,  that  if  it     "J^ST 

happens  that  none  of  the  justices  of  the  one     firpMt 

bench  nor  the  other,  may  come  into  the  coun<-  ^^•'"■^**' 

try,    whose  inquests  or  juries  be  to   be  taken, 

then  the  Nisi  Prius  shall  be  granted  before  the 

Chief  Baron  of  the  Exchequer,  if  he  be  a  man  of 

the  Law.     So  that  it  is  clear,  that  even  at  this 

period,  the  Chief  Baron  was    rather  a  political 

character,    than    that  legal  officer  which   he  is 

now,  as  Chief  Judge  of  the  Court.    This  appears 

more  strongly,  if  it  were  necessary  to  discuss  it  for 

the  present  purpose,  from  Lord  Cokeys  conmiait 

on  the  Mirror,    which  I  will  just  repeat,   by 

way  of  shewing  more  distinctly  what  reaHy  was 

the  state  of  the  Court  in  those  ancient  times. 

(vide  4  Inst.  p.   109.)     Lord  Coke,  in  point  of 

fact;  carries  his  information  in  respect  to  the 

real  jurisdiction   of    the  Court,    as  applied    to 

matters  of  this  sort,  not  very  far  in  his  comment; 

for  the  greater  part  being  comments'  upon  Brit* 

toriy  and  upon  the.  Mirror,  the  passages  he  refers 

to,  allude  to  a  time  when  the  whole  business  and 

jurisdiction    of  the    Court   was  different   from 

what  it  now  is  [his   Lordship  read   the  several 

passages  referred  to,  from  p.  103,  to  p.  113.] 

In  commenting  on  the  accounts  that  were  t;hea 
taken.  Lord  Coke  assumes,  tlmt  the  accounts,  as 
they  were  originally  taken,  comprehended  those 
which  afterwards  fell  within  the  department  of 
the  auditor  of  the  Prest,  for  he  mentions  the  ac- 
counts of  the  Treasurer  of  Ireland,  as  forming  a 
part  of  them,  (p,  US.)  and  mentions,  as  the  only 

exception 
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1810.  exception  of  the  person^  accounting  in  this  Courts 
iao3.  '^^  Treasurers  of  the  King's  chamber.  At  that 
Ex  pvtt  early  period,  therefore,  it  really  does  seem  as  iF 
this  Court,  constituted  as  it  then  was,  superin- 
tended the  public  accounts,  and  in  most  in- 
stances, transacted  in  open  Court,  all  the  busi- 
ness of  such  accounts  in  the  kingdom »  includ- 
ing those  of  the  Prest,  as  well  as  all  others,  ex- 
cepting Ireland  which  never  did  fall  within 
the  province  of  the  Court  in  the  early  esta- 
blishment But  now,  from  the  great  and  neces- 
sary change  which  the  business  of  this  Court  has 
undergone  since,  the  political  character  of  its 
members  has  been  distinctly  taken  away  from  the 
judicial  character  which  they  at  present  assume ; 
and  in  many  respects  the  Treasurer  and  the 
Chancellor  of  the  Exchequer,  who  originally 
^  formed  a  part  of  it,  and  sat  in  Court  here  with 
the  Barons,  have  taken  and  confined  themselves  to 
the  business  which  more  peculiarly  belongs  to 
them,  namely,  the  administration  of  the  Re- 
venue of  the  Country;  for  when  it  is  once  re- 
ceived into  the  receipt  of  the  Exchequer,  the 
proper  department,  the  judicial  authority  and 
controul  of  this  Court  ceases. 

At, the  time  when  Lord  Coke  wrote,  it  will 
appear,  that  most  incontestibly,  the  proper  and 
sole  Judges  of  this  Court,  with  respect  to  pleas 
of  the  Crown,  and  pleas  as  between  party  and 
party,  were  the  Barons  of  this  Court  to  the  ex- 
clusion of  the  Lord  Treasurer.  It  will  appear 
likewise,  by  a  further  reference  to  Lord  Coke, 

{^Tnst. 
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(4  Inst.  118,)  that  the  Lord  Treasurer,  the  Qian-  J^ 
cellor  and  Barons  of  the  Exchequer  were,  in  his  laoa. 
time^  and  arc  to  this  day,  if  it  should  please  cJSJISSii. 
his  Majesty  to  constitute  a  Lord  Ti'easurer,  the 
proper  Judges  of  Equity  in  the  Court  of  Ex- 
chequer. It  is  clear  too,  that  the  Lord  Trea- 
surer was  one  of  the  Judges,  as  was  the  Chancel- 
lor, with  the  Barons,  in  the  Court  of  Accounts. 
I  apprehend,  as  appears  clear  from  various  pas-* 
sages  in  Lord  Coke  which  it  is  not  necessary  to 
go  into,  that  the  Court  of  Accounts,  of  which 
the  Lord  Treasurer  was  the  President,  was  not 
a  Court  of  justice.  They  had  no  judicial  power, 
independent  of  the  Chief  and  other  Barons  of  the 
Court;  although,  in  the  ancient  Court  of  Ac- 
counts in  this  Court,  the  Lord  Treasurer  had  a 
right  to  preside,  and  the  Treasurer  of  the  Ex- 
chequer, who  was  generally  also,  the  Chancellor 
of  the  Exchequer,  also  sat  there.  -  These  two 
oflScers  were  confounded  together  for  a  long  pe- 
riod, but  with  regard  to  the  Court  of  Accounts, 
it  is  plain  that  the  necessities  of  other  business 
had  taken  great  part  of  that  branch  totally  out  of 
the  immediate  management  of  the  Court. 

When  the  Court  of  Accounts  sat  here  as  a 
Court  to  take  accounts  judicially,  the  Account- 
ants were  actually  either  brought  into  Court,  or 
commissions  issued  under  the  statute  of  Henry 
VIIL  empowering  certain  Commissioners  to  en- 
quire into  the  state  of  the  accounts,  and  report 
them  here.  But  though  the  Court  of  Accounts 
is  still  an  existing  Court,  it  is  not  an  effective 
Court,  because  the  business  of  the  Nation  having 

so 
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1819*  SO  greatly  increased  from  the  vast  extent  of  the 
pecuniary  concerns  of  the  subjects  of  the  king- 
dom, it  has  transferred  that  duty  to  another  de- 
partment. 


1803. 
Est  poiit 

COLIBROOKB. 


Having  said  already  so  much  upon  that 
head,  I  shall  next  endeavour  to  find  out  what 
the  jurisdiction  of  this  Court  is,  by  as  short  a 
reference  as  possible  to  the  several  acts  of  Par- 
liament which  have  taken  place,  regulating  that 
jurisdiction,  and  defining  in  what  cases  this  Court 
should,  or  should  not  interfere-  The  first  act 
which  I  will  refer  to,  is  the  20th  of  Edward  III. 
cap.  1  &  2.  The  accounts  of  public  Accountants 
were  then  taken  in  the  manner  which  I  have 
aheady  been  describing,  and  no  allowances  were 
made  upon  any  occasion,  without  the  writ, 
and  without  the  order  of  the  King.  By  that 
%  statute,  the  power  of  the  Treasurer  and  Barons 

(for  at  that  time  the  Treasurer  sat  as  a  Judge  in 
this  Court)  was  enlarged.  It  appears  by  the  first 
act,  that  the  writs  and  mandamuses  from  the 
King  to  do  right,  and  in  some  cases  to  forbear 
to  do  right,  had  been  sent  to  other  Courts,  as 
well  as  to  the  Exchequer,  for  the  statute  says,— 
'*  First  we  have  commanded  all  our  justices,  that 
they  shall  from  henceforth  do  equal  law  and 
execution  of  right  to  all  our  subjects  rich  and 
poor,  without  having  regard  to  any  person, 
and  without  omitting  to  do  right  for  any  letters  ' 
or  commandment  which  may  come  to  them 
from  us.'*  And  then  the  act  goes  on  to  prescribe 
the  form  of  the  oath    to   the  justices.     Then' 

follows 


CAStZR  TB1IM,  59  0£CK   III*  9^ 

follows  the  act  (ch.  2.)  relative  to  the  Exchequer.       M19. 
**  In  the  same  manner  we  have  ordained  m  the       leos. 
right  of  the  Barons  of  the  Exchequer,  and  we  ^^f^ 
have  expressly  charged  them  m  our  presence, 
that  they  shall  do  right  and  reason  to  all  our  ' 

subjects  great  and  small,  and  that  they  shall  de-^ 
liver  the  people,  reasonably  and  without  delay  of 
the  business  which  they  have  to  do  before  them 
without  undue  tarrying,  as  hath  been  done  in 
times  past"  It  is  to  be  observed,  that  this  is 
particularly  addressed  to  the  Barons  of  the  Ex- 
chequer.  It  seems,  however,  that  notwithstand- 
ing this  positive  and  particular  direction  to  the 
Court  of  Exchequer,  they  still  persevered  in  their 
former  practice,  because  it  became  necessary  in 
a  later  period,  in  the  5th  of  Richard  II.  (ch.  9-) 
to  repeat  these  injunctions,  and  to  repeat  them 
to  the  Court  in  a  more  positive  manner. 

I  should  previously  have  noticed  one  document, 
which  perhaps  I  might  not  have  rested  very  confi- 
dently Upon,  if  I  had  not  found  it  had  been  made 
very  particularly  a  topic  of  argument  both  by 
Lord  Somers  in  the  celebrated  Banker's  Case  in 
the  11th  volume  of  Har gravels  State  Trials,  (pp. 
136  and  150.)  and  is  refi;rred  to  by  Holt  and  Lord 
Chief  Justice  Treby^  and  that  is,  the  oath  which 
the  Barons  take  here  in  Court;  The  second  ar- 
ticle is—  "That  well  and  truly,  he  (the  Ba- 
ron,) shall  charge  and  discharge  all  manner  of  , 
people,  as  well  poor  as  rich."  Now  this  oath 
undoubtedly  is  taken  by  the  Barons  at  this 
day,  and  I  own  it  strikes  me  as  affording  a  strong 

argument 
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1819«  argument  in  favour  of  the  jurisdiction;  and  t 
^l^^  shall  be  found  supported  in  this  by  the  gpreat 
Empmrte  authorities  to  which  I  have  referred  in  that  case. 
'  And  it  would  be  a  very  extraordinary  position^  to 
maintain,  that  where  the  Barons  generally  take 
an  oath  that  they  shall  truly  charge  and  discharge ' 
all  manner  of  people,  it  must  at  this  day,  be 
with  an  exception  of  that  very  large  class  of 
persons  who  are  concerned  in  the  immense 
contracts  by  which  the  supply  of  our  armies 
ai;id  great  military  e&tablishn^ents  is  to  be  fur- 
nished.  One  would  expect  at  least  something 
exceedingly  strong  that  should  make  it  the 
habitual  and  customary  law  of  this  Court,  to 
construe  an  oath  conceived  in  terms  so  general 
as  that  is,  with  an  exception  so  extensive  and 
important. 

The  next  statute  in  order  of  time,  is  the  5th 
of  Richard  II.  ch.  9.  and  that  undoubtedly  does 
give  great  force  to  the  argument  I  have  been 
urging,  arising  from  the  oath ;  because  it  is  dif- 
ficult to  conceive  words. more  general  than  the 
language  of  that  statute  is,  giving  to  this  Court  a 
supreme  judicial  authority  over  all  matters  where 
justice  was  to  be  obtained  by  one  party  against 
another,  whether  Accountants  of  the  King  or  not. 
That  statute  recites,  that  **  Because  that  grievous 
complaints  hath  often  times  been  made  of  the 
officers  of  the  Exchequer,  foj:  that  the  heirs, 
executors,  occupiers  of  goods  and  land  tenants 
of  divers  persons  which  have  been  impeached  in 
the    said  Exchequer   of  debts,   accompts,    and 

other 
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other  demands,  and  which,  although  they  have  ^^i^* 
offered  them  there  to  shew  or  plead  for  their  laos. 
discharge  of  those  impeachments  according  to  counSoow. 
the  law,  they  have  not  been  always  thereunto 
received  heretofore,  without  having  express  com* 
nandment  by  writ  or  letter  of  the  great  or  privy 
seal,  to  the  great  disquietness,  mischief,  and  de- 
ity of  the  said  persons  impeached,  and  no  ad«- 
vaatage  to  the  King."  It  is  perfectly  clear, 
tlietefore,  that  np  to  the  5th  of  Richard  II. 
notwithstanding  the  former  statutes  I  have  re- 
ferred to,  individuals,  who  were  Accountants  to 
theKin^,  could  not  obtain  even  their  ordinary 
discharges  without  a  particular  mandate  from  the 
grestt  or  privy  seal.  Then  it  proceeds  thus :  ''  It 
is  oidsuned  and  assented,  that  the  Barons  of  the 
said  Exchequer  shall,  from  henceforth,  have  full 
poorer  to  hear  every  answer  of  every  demand 
made  ia  the  same  £xchequen'*  The  Treasurer 
is  not  mentioned  here,  nor  Chancellor  of  the 
Exchequer,  to  have  this  power,  and  the  prior  . 
acts  had  clearly  lost  sight  of  the  Treasurer  as 
a  judicial  officer  sitting  in  the  Comt  of  Pleas. 
Before  this  time,  about  the  period  of  the  20th  of 
Edward  ILL  the  Treasurer  was  no  longer  consi- 
dered as  a  judicial  officer  of  this  Court  in  any 
of  the  extensive  business  of  the  pleas  of  the 
Crown,  or  pleas  between  party  and  party.  The 
act  then  proceeds,  **  so  that  every  person  that  is 
impeached  or  impeachable  of  any  cause  by  him- 
self, or  by  any  person  shall  be  from  henceforth 
received  in  the  same  Exchequer  to  plead,  sue, 
aud  have  his  reasonable  discharge  in  this  behalf, 
VOL.  VII.  H  without 


f 
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without  tarrying  or  suing  any  Writ  or  other  cofti-^ 
1803.       mandment  whatsoever." 


Exparii 

COLEBROOXB. 


Now,  without  affecting  any  thing  like  clearness 
in  a  case  of  this  sort,  after  what  I  have  heard,  it 
strikes  my  mind    that    this  act  does  mean    to 
give   to    the  Court   of  Exchequer  as  a  judicial 
Court,  the  fullest  latitude  to  hear  every  answer 
that  could  be  made.    It  is  not  pressing  the  present 
subject  too  far,  to  say,  that  here,  there  is  a  demand 
^lade  on  the  part  of  the  persons  who  make  the 
present  application ; — for  they  state  themselves  to 
be  charged  with  55,000/.    as  the  value  of  pro- 
visions which  they  say  is  greatly  beyond  what 
they  ought,  under  the  circumstances,  to  be  charged 
with ; — and  they  say  the  Auditors  have  deducted 
from  their  demand  40,232/.  which  they  ought  not, 
because  they  have    proceeded  upon  a  mode  of 
calculation  adapted  to  another  view  of  the  cir- 
cumstances   and   another  state   of   things,    and 
which  would  be  injurious  to  the  complainants,  if 
applied  to  the  particular  mode  in  which,  from  the- 
necessities  of  Government,  these  provisions  were 
at  that  time  supplied  by  them.     Surely  that  is  a 
sort  of  demand  from  the  subject  which    requires 
an  an«wer,  and  I  protest  it  is  novel  to  me,  that 
a  subject  of  any  country,  and  particularly  of  a 
country  where  Courts  of  Justice  are  so  singularly 
and  peculiarly  accessible  as  those  of  this  country 
ai^j  should  look  for  an  answer  to   such  demands 
to  any  other  place  tlian  to  a  Court  of  Justice. 

I  have 
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i   have  been  irtduced  to  dwell  a  little  upon     JJJ^ 
tWs  part  of  the  case,  because    I   find   myself      isoa. 
confirmed    exactly  by  the  same  authorities  to  ^^^^oo^b, 
which  I  have  referred,  and  shall  refer  generally, 
namely,  the  Judges  who  delivered  their  opinions 
in  the  Banker  s  Case.     Whoever  follows  my  ar- 
g^ument,  will  find  it  is  supported  by  those  very 
high  authorities,   Lord  Samers  and  Mr.  Justice 
Treby,  who    there  reason  from  this  statute,  al- 
though with  a  different  view  and  on  a  very  differ-.' 
ent  subject-matter  from  the  present  —  namely,  in 
respect  of  the  province    and  authority  of  this 
Court  as  a  judicial  Court,  sitting  in  the  receipt  of 
the  Exchequer  Revenue,  to  issue  money  which 
had  been  received  into  the  Exchequer  —yet  their 
general  reasoning  upholds  my  present  position, 
for  they  admit  throughout,  that  whilst  the  debts 
and  accounts  of  the  Crown  are  in  transitu  through 
the  Exchequer,  the  Court  of  Exchequer  have  full 
power  over  them.    And  indeeU  it  must  be  necessa- 
rily competent  to  the  Court  from  which  and  un- 
der whose  sanction  every  process  issues,  to  look 
through  the  subject-matter  for  which  they  cause- 
their    summary  process  to   be  issued.    We  are 
no  longer  a  Court  of  Justice,  if,  on  putting  our 
JJa/  for  an  extent,  we  are  not  to  see  whether  so 
much  is  due  from  the  subject  or  not ;  or  if  we 
are  boimd  to  adopt  the  conclusions  of  others  who 
are  not  a  Cqurt  of  Justice.     Those  great  Judges 
will  be  found,  arguing  from    this  statute,    that 
there  was  no  doubt  that  the  Court  had  the  power 
in   its  judicial  character  to   hear  every  answer 
of  every  fair  and  reasonable  demand  both  in  law 
and  equity,  which  tlie  subject  might  have. 

H  2  So 
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1819.  So  the  matter  rested,  till  the  statute  of  the 

^^[^^  3Sd  of  Henry  VIII.  c.  39.  introduced  a  new 
ExpaHe  vdoAt  of  recovering  debts  of  the  Crown.  That 
statute  put  every  bond  and  every  specialty  to  the 
Crown,  in  the  situation  of  a  statute  staple  as  to 
every  purpose  of  its  remedy;  but  when  this  act 
had  introduced  these  new  advantages  to  the 
Crown,  by  such  mode  of  enforcing  the  debt  of 
the  Crown,  it  adverts  to  the  possible  cases  in 
which  these  debts  might  be  answered  on  the 
part  of  the  subject,  and  very  anxiously  makes 
provision  for  the  subject's  right  in  every  pos- 
sible case  of  debts  of  this  sort  being  attempted  to 
be  enforced  against  them,  and  it  gives  power  to 
the  constituted  Courts.  My  Lord  Chief  Baron 
has  already  stated,  that  the  statute  of  the  S7(h 
Henry  VIII.  c.  27.  had  created  a  Court  of  Aug- 
mentations, and  had  constituted  new  officers  for 
the  purpose  of  enforcing  the  additional  Re- 
venue which,  from  the  dissolution  of  the  mo- 
nasteries, had  come  to  the  Crown.  The  79th 
section  of  the  33d  Henry  VIII.  c.  39,  provides, 
**  That  if  any  person  or  persons,  of  whom  any 
such  debt  or  duty  is  or  at  any  time  hereafter  shall 
be  demanded  or  required,  allege,  plead,  declare, 
or  shew  in  any  of  the  said  Courts,*'  the  Court  of 
Exchequer  having  been  mentioned  as  one  '^good, 
perfect,  and  sufficient  cause,  and  matter  in  law, 
reason,  or  good  conscience,  in  bar  or  discharge 
of  the  said  debt  or  duty,  or  why  such  person  or 
persons  ought  not  to  be  charged  or  chargeable  to, 
or  with  the  same ;.  and  the  same  cause  or  matter 
so  alleged,  pleaded,  declared,  or  shewed,  suffi- 
ciently 
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ciently  ptoved  in  such  one  of  the  said  Courts  as       1819. 
he  or  they  shall  he  impleaded,  sued,  vexed,  or      ^303^ 
troubled  for  the  same :  that  then  the  said  Courts     &  fvu 
and  every  of  them,   shall   have  full  power  and  >v 

authority  to  accept,  adjudge,  and  allow  the  same 
proof,  and  wholly  and  clearly  to  acquit  and  dis- 
charge all  and  every  person  and  persons  that  shall 
be  so  impleaded,"  &c. 

This  act  therefore,   while   it  introduced  new 
remedies  for  the  Crown,  giving  the  proper  and 
necessary  privilege  of  the  Crown  for  the  enforce- 
ment of  those  debts,    provides    anxiously  that 
the  subject  who  was  to  be  charged  with  them, 
should  have  every  possible  means  of  being  heard 
in  his  defence :  and  it  will  be  found,  that  several 
cases  in  Equity  did  arise  soon  after  the  passing  of  « 

this  act.  One  of  those,  the  case  of  Sir  Tho-^ 
mas  Cecil  (a)j  will  be  sufficient  for  the  present 
purpose,  and  that  certainly  goes  a  great  way  to 
shew  how  far  this  Court  would  give  relief  to  par- 
ties against  suits,  as  being  within  the  purview 
of  that  act :  and  that  it  comprehends  in  terms, 
and  empowers  the  Court  to  give  relief  in,  many 
other  cases  than  those  of  mere  debts  upon  bond 
and  other  specialties ;  therefore  the  equity  that  is 
there  given  must  apply  to  all  actions  of  debt  and 
to  such  as  might  arise  in  the  course  of  such  trans- 
actions as  these,  as  well  as  to  debts  upon  bond. 
S\x  Thomas  Cecil  had  conveyed  an  estate  to  Queen 
EUzabethf  to  a  part  of  which  he  had  not  at  the 

(a)  7  Co.  18. 

H  3  time 
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1819.      time  a  perfected  title :  and  the  bond  which  ho 

1803.      ^^d  given    to  the  Crown,  conditioned  for  per^ 

Ex  pttrie     formancc  of  the  covenants  in  the  conveyance  of 

VOLS0EOOKS. 

that  part  of  the  estate,  as  well  as  the  rest,  (one  of 
which  was,  that  he  was  well  seized)  became  for- 
feited, and  was  put  in  suit  by  scire  facias.  No 
plea  was  put  in  to  that  bond,  but  Sir  Thomas 
exhibited  an  English  Bill  in  the  Court  of  Eik- 
chequer  Chamber,  and  upon  that  relief  was 
given  upoi^  the  particular  circumstances  of  the 
case.  Many  other  cases  are  cited  iu  Lord  Coke^ 
.where  relief  likewise  was  given  upon  the 
same  ground,  and  the  Court  there  also  deter- 
inined,  that  it  was  very  proper  for  the  purpose 
of  obt^ning  relief  in  equity  under  this  statute 
of  33  Henry  VIII.  fo  have  recourse  to  the  Court 
of  Exchequer  Chamber :  so  that  if  it  be  a  sub« 
ject-matter  of  equity,  that  is  the  proper  place 
where  it  ought  to  be  $hewn ;  for  if  it  were  a 
subject-matter  of  plea,  it  should  be  i^tro^uced 
ppon  the  record  by  plea  to  the  scire  facias. 

If  it  should  be  said,  therefore,  that  this  present 
applicatipu  is  not  in  the  case  of  a  bond  to  the 
King,,  or  of  ji  d/sbt  which  arose  by  reason  of  any 
matter  or  power,  or  things  relating  to  the  several 
pfficers  who  constituted  the  Court  of  Augmen- 
tation, I  answer,  supposing  Government  had 
refused  to  enter  into  a  contract  >y^th  the  appli- 
pants  until  they  had  Qbtained  sureties,  and  that 
|:hose  persons  who  had  given  bond  for  the  con- 
tractors, were  afterwards  sued  by  scire  facias  — 
would  it  not  have  been  cqmpulsory  upon  the 
•pQurt,  under  this  act,  to  have  heard  either  the 
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plea  of    the   party  to   that   scire  facias^    or  at       «i^ 
least  to  have  heard,  according  to  the  authority       laoa. 
of  the  case  of  Sir  Thomas  Cecil,  in  the  Exchequer  c^fj[J^*„. 
Chamber,  what  the  party  had  to  say  in  answer  to 
the  suit  on  the  bond  ?  If  that  be  so,  it  strikes  me 
as  an  exceeding  strong  argument,  to  shew  that  it 
does  not  alter  the  equity  or  right  of  the  party, 
that  it  comes  before  us  in  another  shape. 

Then  by  the  13th  of  Elizabeth,  ch.  4.  all  their 
lands,  tenements,  and  hereditaments  of  any  kind, 
*  are  made  subject  to  the  payment  of  the  debts 
*of  persons  of  the  description  mentioned  in  the 
act,  which  is  very  general,  and  I  believe  it  could 
hardly  be  contended  that  it  does  not  comprehend 
persons  of  the  description  of  those  who  are  at . 
present  before  the  Court.  It  enacts,  (sect.  7-) 
•*  That  all  and  singular  lands,  tenements,  and  he- 
reditaments, which  any  Treasurer,  Receiver,  Tel- 
ler, Customer,  Collector,  Officer,  or  Accountant, 
before-named,  hath  heretofore,  since  the  begin- 
ning of  die  Queen's  Majesty's  reign,  purchased, 
or  caused  to  be  purchased,  to  the  intent  the 
same  should  not  be  liable  as  is  aforesaid  (the 
fraud  and  covin  aforesaid  being  first  found  by 
office  or  inquisition),  shall  and  may  be  liable 
to  the  Crown  debt."  Now  it  seems  perfectly 
clear,  that  if  these  accounts  should  be  declared 
by  the  Chancellor  and  Lords  Commiissioners 
of  the  Treasury,  any  extent  or  process  issuing 
in  consequence  of  that,  under  the  authority 
of  this  Court,  would  affect  the  lands  of  those 
persons.     Then,   if  •  they  are  within  the  act  as 

H  4  to 
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1819.       to  that,  it  seems    to    nie  -they  are  within  the 
1803.      act  for  the  purpose  of  obtaining  the  redress  and 
Exparu     equity  which  that  statute  acknowledges  to  be 
'  their  right  by  this  provision  in  the  second  sec- 
tion that— "if  any  Treasurer,  &c.  or  other  ac- 
countant which  shall  receive  or  be  chargeable 
with  any  money  or  treasure  of  our  said  Sove- 
reign Lady  the  Queen,  her  heirs  or  successors, 
and  shall,  upon  the  determining  of  his  or  their 
account,  {all   his    and    their  due   petitions    to 
them  upon  the  same  account  being  allowed)  or  by 
reason  of  any  farm  as  aforesaid,  be  found  in  ar- 
rearages, or  to  owe  unto  our  said  Sovereign  Lady 
the  Queen,  her  heirs  or  successors,  any  sum  or 
sums  of  money,  and  shall  not,  within  the  space 
of  six  months  next  after  his  or  their  accounts 
finished,   or  debt  known,   (having  allowance  of 
his  or  their  due   and  reasonable  petitions  as  is 
aforesaid)  truly  satisfy  and  pay  all  such  arrear- 
ages and  sums  of  money  as   he    or  they  shall 
owe,  upon    determination  of  his  or  their  ac- 
count, &c.  it  shall  be  lawful  for  the  Crown  to 
make  sale  of  so  much  of  such  Accountant's  lands, 
8cc.  as  will  satisfy  the  debt  or  arrearages  to  be 
determined  and  adjudged  upon  his  or  their  ac<* 
count   or  farm    as  aforesaid  (all  due  petitions 
being  allowed  as  aforesaid^ 

Now  this  act,  it  is  quite  clear,  recognizes  the 
subject's  right  of  petition,  and  it  may  be  said, 
that  his  petition  must  be  personally  to  the  Queen, 
or  her  successors.  The  act  however,  is  perfectly 
silent  as  toyrhoijai  this  petition  should  be  addres- 
sed 
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sed— whether  per9onally  to    the  Queen  or  her.     i»i». 
successorsi  or  to  the  Court    "But  I  take  it  to  ^   ^teoa. 
be  extremely  fair  and  just  reasoning,  that  if  it     ex  fvie 
is  to  the  Queen,  it  must  be  to  t^e  Queen  doing 
justice  according  to  the  laws  of  the  realm,  and 
proceeding  to  a  final  determination  and  adjudi- 
cation, which  she  can  only  do  by  the  Judges  of 
the  land.     Then  it  would  let  the  party  in  to  ^ 
prove  a  case  in  equity,  where  he  may  have  the 
opportunity  of  shewing  that  he  has  been  over* 
cfaaiged,  and  then  it  would  be,  if  a  petition  of 
rightt  of  course  referred  to   some  judicial  aur 
thority  —  either  to  the  Lord  Chancellor  or  the 
Judges  of  this  Court.    And  if,  by  this  statute, 
we  find  that  the  persons  accountant  should  have 
all  their  reasonable  petitions,  we  must  receive 
them,  in  whatever  mode  they  come  to  this  Courts 
At  all  events,   thus  much  is  clear  — -  that  the 
debt  is    not   to  be    enforced  as  against  their 
land,  ^  long  as  they  can  shew  grounds  to  the 
contrary,  to  a  Court  having  competent  authority 
to  decide  upon  it  -^  to  a  Court  having  a  judicial 
character  and  functions.    I  do  not  mean  to  say 
that  this   goes   the  whole  length  of  both  the 
questions,  but  it  goes  a  great  way  to  establish 
that  no  debt  of  the  Crown  shall  be  enforced  to 
the  extent  to  which  this  act  means  it  shall  be 
enforced,  so  long  as  the  party  has  a  reasonable 
petition  to  oflfer  to  the   contrary  —  which  rea-     * 
sonable  petition  he  should  offer  to  this,  or  to 
some  other  Court  having  a  judiciail    character 
and  authority. 

Certainly 
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1819.  Certainly  these  acts  of  Pailiament  were  made 

1803.  ^^  ^  ^^^^  when  the  business  had  not  completely 
Ex  parte  got  into  the  present  course.  The  employment  of 
*  contractors,  and  the  imprestation  of  large  sums 
of  money  to  them,  is  comparatively  of  very 
modem  date,  but  however  comparatively  modem 
that  mode  of  contracting  may  be  —  unless  any 
particular  act  of  Parliament  has  placed  these 
contractors  as  debtors  to  the  Crown,  in  any 
situation  less  favourable  than  any  other  debtor  or 
accountant  to  the  Crown  —  these  general  words 
in  this  statute,  in  my  opinion,  certainly  do  com- 
prehend them. 

The  course  of  proceeding  by  scire  facias,  is, 
in  great  measure,  to  be  traced  in  Chief  Baron 
Gilberts  book  on  the  Court  of  Exchequer,  pp. 
97,  98.  and  it  will  be  found  there,  that  from 
the  earliest  time  at  which  we  know  any  thing 
of  the  practice  of  the  Court  as  against  debtors 
of  the  CroMm,  there  has  been  a  constant  in- 
dulgence to  the  debtor,  in  affording  him  an 
opportunity  of  making  his  just  and  reasonable 
defence  —  so  much  so,  that  it  is  extremely  well 
known  to  be  the  course  of  this  Court,  that  al- 
though whatever  bonds  are  entered  into  since  the 
33d  of  Henry  VIII.  may  be  sent  to  the  Remem- 
brancer, and  being  then  delivered  into  Court, 
become  from  that  time,  debts  of  record, — 
because  the  bonds  of  the  King  have  all  the 
benefit  of  being  debts  of  record,  since  they 
were  put  upon  the  footing  of  a  statute  staple  ;•— 
yet  the  ordinary  process  is  to  sue  out  a  scire 
facias,  to  which  the  party  may  come  and  plead 

within 
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within    four   days ;   if  indeed  he  do  not,    he  is       i8io. 
concluded,  and  the  Crown  is  entitled  to  judgment.      .^303^ 
So,  by  the  practice  of  this  Court,  although  the    ^E»  J[[^*^ 
constant  rule  is  to  issue  the  extent   in  the  first 
instance ;  yet  an  inquisition  is  then  taken  upon 
it,  and  the  party  is  let  in  to  plead  in  the  ful- 
lest manner,  that  is,  he  is  let  in  to  say  that  the 
debt  is  not  so  much  as  you  have  awarded  pro- 
cess for,  and  such  a  plea  must  necessarily  let  the 
party  in  to  say,  I  am  overcharged.     That  is  the 

.  effect  of  the  mode  of  proceeding  by  scire  facias 
and  by  extent.  There  is  a  case  in  Hardres^  (p. 
324,)  The  Attorney  General  v.  Hutchinson  and 
Poeockcj  which  seems  to  me  to  establish  this  po- 
sition, that  even  in  the  King's  debts  not  on  bond, 
but  arising  in  the  manner  in  which  this  does,  the 

•  Court  has,  at  some  periods,  been  in  the  habit  of 
letting  the  party  in  to  plead.  In  that  case  the 
proceeding  was  a  Scire  facias  due  upon  account 
for  2272/.  to  which  they  pleaded  the  act  of  in- 
demnity, and  the  Attorney  General  having  re- 
plied the  act  of  vesting,  the  defendants  demurred 
against  any  demand.  According,  therefore,  to  the 
practice  in  this  Court,  it  seems  to  me  that  there 
^vould  be  nothing  at  all  unreasonable,  but  that  it 
would  be  ex  debitojustitios^  if  the  party  really 
had  a  fair  defence  to  make,  —  to  suffer  him,  be- 
fore process  of  extent  issued  for  the  debt  of  the 
Crown,  if  he  could  shew  that  so  much  was  not 
due,  to  be  let  in  to  plead  in  that  case,  as  well  as 
in  the  case  of  bonds  given  to  the  King,  and  de- 
livered into  this  Court,  which  are  clearly  debts 
of  record,  and  other  debts  of  record  where  the 

proceedings  are'  by  scire  facias. 

But 
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1819.  But   undoubtedly,  it  is  said,   and  with  great 

^^^mf     force  of  argument,    that  there  is  no  instance 

sxpwit     whatever  of  the  interference  of  this  Court  in  a 

QUBHooKB.  ^^^^  jjj^^  ^^^  present  —  that  there  is  not  only  no 

instance  of  any  interference  of  the  Court  in  the 
stage  in  which  this  case  is  now,  but  no  instance 
of  any  interference  of  the  Court  pending  the 
taking  the  public  account  before  the  Auditors, 
as  constituted  by  the  25  Geo.  III.  or  even  as 
they  were  before  that  act*.  I  cannot  but  say,  I 
feel  the  force  of  that  argument  very  strongly, 
but  at  the  same  time  I  cannot  go  along  with 
the  Court  in  supposing  that  there  was  any  par- 
ticular period  in  which  their  original  jurisdic- 
tion was  by  any  express  law  taken  away.  The 
principal  authority  I  hear  of  for  that,  is  the  au- 
thority of  Mr.  Fanshawe,  and  I  will  just  offer  a 
few  observations  upon  the  passage  which  Mr.  At- 
torney-General particularly  relied  upon,  to  shew, 
that  whatever  was  the  jurisdiction  of  this  Court 
in  that  respect  formerly,  this  part  of  it  has  been 
entirely  separated  and  placed  in  hands  totally  dis- 
tinct. The  late  Attorney-General,  of  great  learn* 
ing  and  great  ability,  we  all  perfectly  well  remem- 
•  ber,  had  no  better  authority  to  satisfy  the  Court 
that  such  had  been  the.  real  state  of  the  case, 
than  a  reference  to  this  (Mr.  Fanshawe's)  bookf  • 

*  Sed  vide  infra  (The  Attorney-General  y.  Colebrooke), 
where  instances  are  adduced. 

t  This  hook,  which  appears  to  have  been  much  quqted  and 
relied  on  by  the  Attorney-General^  in  the  argument  on  the 
present  question,  was  not  afterwards  adverted  to  by  him,  in 
arguing  the  demurrer,  in  the  next  case  of  Colebrooke  v.  The 
Attorney-  OeneraL 

My 
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My  Lord  Chief  Baron  has  truly  stated  that  this       i»W- 
Mr.  Fanshawe  was  King's  Rememhrancer  of  this       x803. 
Court —  a  man  therefore  likely  to  have  consider-     Exfwrte 
able  information.     His  book  was  compiled  by  the 
express  desire  of  Lord  Treasurer  Buckhurst,  who 
succeeded  Lord  Burleigh.    It  is  however  remark- 
able that  this  subject,  at  least  that  subjects  like 
tbe  present,  had  been  treated  very  elaborately  in 
tbe  Banker's  Case  -—many  excellent  writers  have 
written  upon  the  subject   of  the  jurisdiction  of 
tbe  Court  of   Exchequer  •«  amongst*  the  rest, 
and  high   amongst  the  rest,  is  Lord  Chief  Baron 
Comyn,  who  had  the  advantage  of  great  expe- 
rience in   this   Court,   in    addition  to  his  very 
great  general  legal  learning ;  and  it  is  remarkable 
that  neither  the  Banker's  Case,  nor  Lord  Chief 
Baron    Comyn^     nor    Gilbert,     ever     mention 
Mr.  Fansktrtoe  as  any  authority  at  all  with  respect 
to  tiie  jurisdiction    of  this  Court.    Xord   Coke^ 
in  the  chapter  to  which  I  have  referred,    ne- 
ver  once  quotes  Fanshawe,  or    mentions  him, 
although  he  wrote    subsequently    to   his  book. 
I  do  not  wish  to  detract  from    the  credit    of 
the  book;    but  it  is   extremely    material,    that 
when  so  important  a  position  as  this  —  that  the 
jurisdiction  in  matters  of  account,  has  been  taken 
away  from  this  Court  —  is  attempted  to  be  sup- 
ported by  citing  his  authority,  to  consider  what 
degree  of  credit  is  due  to  it.     He  says,  **  the 
Auditors  of  the  Prest,  be  those  that  take  the 
account  in  the  Exchequer"  —  I  have  no  dispo- 
sition at  all  to  intimate,  for  it  is  not  necessary, 
^ny  diflference   of  opinion  from  my  Lord  Chief 

.  Baron 
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1819.  Baron  who  spoke  before  me  on  that  particKilar' 
^■^^Jj^  point ;  but  I  should  be  inclined  to  doubt  a  little/ 
fir  parte  whcthcr  the  Auditois  of  the  Prest  were  in  fact 
LEBRooKE.  ^^^^  coustituted  in  the  reign  of  Elizabeth.  I  take 
it,  the  Auditors  of  the  Prest  must  have  been 
known  officers  of  the  Court ;  and  he  who  writes 
in  the  reign  of  Elizabeth,  speaking  of  the  great 
known  officers,  could  not  be  understood  to  be 
speaking  of  officers  constituted  by  an  act  in  that 
reign.  The  Auditors  of  the  Prest  are,  I  apprehend, 
as  old  as  the  other  Auditors  who  audit  in  ordinary 
Revenue  cases.  Fgnshawe  then  says,  *^  these  other 
persons,  in  order  that  the  process  might  be  made 
out  upon  them  (that  is,  the  Auditors  of  the  Prest), 
now  declared  the  same  before  the  Lord  Treasurer, 
the  Chancellor,  and  the  Under  Treasurer  only, 
but  they  were  never  entered  in  the  Court  of  Ex- 
chequer, nor  examined,  nor  written  upon  there, 
as  they  had  wont  to  be." 

Now,  with  great  deference  to  the  opinion  that 
has  already  been  stated  upon  this  subject,  this 
1  take  to  mean  nothing  more  than  that  the  ac- 
counts now  are  not  entered  in  the  Court  of  Ex- 
chequer, nor  examined,  nor  written  upon  as  they 
had  wont  to  be,  meaning  that  then  that  was  no 
longer  the  case;  and  that  having  got  into  another 
department,  namely,  before  the  Treasurer,  the 
Chancellor,  and  Under  Treasurer,  they  are  only 
entered  and  declared  there.  I  take  it  to  be  per- 
fectly clear  that  that  is  the  common  course  of 
business.  But  a  question  still  remains,  whether^ 
although  these  accounts,  from  the  little  practica- 
bility 


£AST£R  TERM,   59  GEO.  III.  Ill 

hility  of  their  being  taken  in  this  Court,  have  now       1819. 
got  into  another  channel,  and  although  this  Court       ^3^3 
cannot,  in  its  present  consitution,  still  takq  the     Ex  parte 
public  accounts,  as  a  Master  in  his  Chambers  can 
<IOy   and  as  they  did  before,  and  though  they  are 
entered  into  in  the  office  of  the  Chancellor  and 
Under  Treasurer  of  the  Exchequer,  for  the  pur- 
pose of  settling  them  in    this  stage,   and  nlti- 
inately  declaring   that  the  accountants,  so  far  as 
they  have  adjudged,  have  done  right— the  ques- 
tion is,  whether  that  is  to  be  conclusive  on  the 
Court. 

To  be  sure,  if  my  Lord  Chief  Baron  is  right  in 
^  considering  the  declaration  of  the  accounts  by  the 
Chancellor  of  the  Exchequer  as  an  absolute  adjudi- 
cation, and  as  a  judgment  passed,  and  only  wanting 
to  be  sent  down  in  the  record  to  the  Great  Pipe, 
in  that  case  it  may  be  said  to  be  final.    But  where . 
do  the  Chancellor  and  Under  Treasurer  of  the  Ex- 
chequer sit  as  a  Court  of  Justice?  I  have  used  the 
utmost  diligence  of  investigation,  and  can  find 
no    Court  of  Justice  in  this   Court  that  is  con- 
stituted of  Chancellor  and   Under  Treasurer  of 
the  Exchequer.     Without  the  Barons,  the  Chan- 
cellor and  Under  Treasurer  has  no  judicial  power 
>Fhatever — he  cannot  issue  process  of  any  kind 
-whatever  —  he  cannot  examine  witnesses  upon 
oath  — ■  he  has  no    process  to    execute    of  hi^ 
own    judgment,    but  must  refer  to   this  Court. 
It    strikes  me,  therefore,  as    a   strong    position, 
to    say,  that  when   they,  who  have  no  judicial 
character,  have  signed  these  accounts,  when  they 
come    into  this  Court^  that  is   to  conclude  the 

matter 
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1810.  matter*— that  they  should  be  considered  as  at> 
^^^^  solutely  compulsory  upon  the  Court  of  Exche- 
Bxp^rte  quer,  and  that  the  Court  should  sit  here  merely  as 
ministerial  officers  to  grant  the  process  upon  de* 
clarations  of  this  sort.  One  reason  why  I  should, 
with  deference,  be  disposed  to  doubt  that,  is,  be- 
cause in  the  earliest  times  the  public  accounts  of 
the  kingdom,  and  the  accounts  of  the  Presto  were 
declared  by  the  officers  of  the  Crown,  for  they 
were  the  persons  who,  in  the  first  instance,  had  the 
examination  of  them.  There  is  a  valuable  docu- 
ment in  Rymer,  vol.  x.  folio  113,*  in  thtQHen.Y. 
by  which  it  appears  that  the  whole  of  the  King's 
revenues  were  declared  by  the  Treasurer  and  the 
Chamberlain.  It  is  reniarkable,  that  ^t  that  pe- 
riod the  Chamberlain  seems  to  have  been  the 
higher  officer,  for  in  Rymer  he  signs  before  the 
Lord  Treasurer ;  but  it  could  not  be  understood  at 
that  time  of  day  that  the  declaration  by  them  was 

*  It  i»  entided, 

**  {A.  D.  1421.)  Declaratio  prqficuorum  Regni  ^  tmerum  sup* 
portandorumJ' 

Tbe  declarations  follow,  and  the  docoment  proceeds  thus  : 

^*  SuproMcriptm  deelarationes  otiemtB  fuenmi  Domino  Regi, 
per  tkesaurarium  JngH4Bf  apud  Lambhith,  sexto  dze  Maii,  anno, 
4*c.  Nono. 

*'  In  ipsius  Domini  Regis  pr€Bsentia  pro  tunc  constiiuHs^ 

"  H.  Cantuari-K,  Archiopiscopo. 

"   H.  WiNTONIBNSI. 

"  T.  DuNOLMENSi,  Anglie  Cancellario. 

"    P.  WiGORNIENSI, 

'*  Episcopis. 
''  H.  Domino  TiTZ  Hugh,  CamerarioUtps. 
"  W.  Kynwolmarsh,  Angliae  TheMowrario. 
**  Magistris  J.  Stafford,  Custode  Privati 

"  Sigilli. 
"  W.  Alnewyk,  Secretario  Regis. 
"  Et  caBteris." 

conclusive 
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tonclusive  as  to  all  those  several  heads  of  the       ]8it. 
King's  Revenue,  because,  with  regard  to  most  of      ^"Jgo^ 
them,  tliis  Court  had  then  an  unquestionable  ju-      Bxfarte 

risdictiOD.  COL.BROOK.. 

1  will  venture^  in  a  general  way,  to  suggest 
Tvhat  is  my  idea  of  the  power  of  this  Court,  as  a 
Court  of  Justice,  superintending  the  public  busi* 
ncss  in  this  department  in  all  its  stages^  It  is  per« 
fectly  well  known  (and  it  would  be  but  pedantry 
to  refer  to  particular  cases)  that  in  ancient  times 
<veiy  lord  of  a  manor,  who  had  the  appointment 
of  any  bailiff  as  well  as  the  King,  had  also   the 
appointment  of  his  own  Auditors  between  sub- 
ject and  subject.     Now,  before  the  jurisdiction 
of  the  Court  of  Chancery  had    increased  to    its 
present   extent,   and  before  actions  of  a  better 
shape,  jis  adapted  to  the  public  business,  came  into 
use,  actions  of  account  were  frequent  in  the  case 
of  an  inferior  lord,  and  d  fortiori  in  the  case  of 
the  King*    Unquestionably  the  Cro\vn  did,  from 
time  to  time  appoint  its  own  Auditor ;  but  the 
question  is,  whether,  when  the  King  or  a  subject 
Baron  appointed  his  own  Auditors,  their  declara- 
tion or  judgment  on  the  state  of  the  accounts^ 
uras  conclusive  in  any  one  instance.    Undoubtedly 
it  was  not  conclusive  in  the  case' of  an  inferior 
Lord  or  Baron  appointing  an  Auditor*    The  course 
was,  as  we  learn  from  the  statute  of  \SEdw.  I. 
c.  11 .  when  great  grievances  were  complained  of 
by  reason  of  the   acts  of  injustice  which  were 
done  by  those  Auditors  whom  the  Lords  appointed 
of  their  own  authority,  and  when  their  servants 
vor-  VI f.  I  were 
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^^^®'       were  often,  on  the  report  of  the  Auditors^  thrown 


1803.  into  gaol,  and  lay  there  in  irons  until  their  balances 
CouBBRooKi.  w^^c  pai^'j  and  no  just  discharges  they  had  would 
be  allowed)  if  the  person  so  committed  could  find 
friends  that  would  undertake  to  bring  him  before 
the  Barons  of  the  Exchequer^  he  was  delivered  to 
them  to  appear  before  the  Barons^  or  the  Auditors 
whom  they  should  assign  to  him,  to  render  his  ac- 
counts. If  the  Auditors,  so  assigned,  did  not  do 
the  accountant  justice,  he  might  have  a  writ  ex 
parte  talis*  to  be  returned  before  the  Barons  a» 
Supreme  Auditors:  and  Lord  CoAe  says,  that  by 
virtue  of  tjiis  vfvit  ex  parte  <a/iV,  justice  is  done  to 
the  subject  in  respect  of  the  reports  of  these  Au- 
ditors as  in  every  other  case.  With  respect  to 
the  case  of  subject  and  subject,  therefore  the 
course  of  justice  was  this.  The  Court  appointed 
Auditors,  and  when  these  were  appointe^d,  the 
party  who  was  to  give  in  his  accounts  before 
them,  (and  they  were  judicial  characters  to  a 
certain  degree),  was  admitted  to  plead  any  thing 
that  went  to  discharge  the  account,  or  any  par- 
.  ticular  item  which  as  matter  of  account  was  pro* 
perly  pleadable  and  examinable  before  them.  But 
in  ComynSy  tit.  Accompt^  (E.  14.)  we  find  that  the 
course  of  proceeding  before  these  Auditors  was, 
that  if  there  was  any  real  point  essential  to  the 
purposes  of  justice  — any  point  of  law  which 
was  above  the  scope  and  understanding  of  the 
Auditors  appointed  by  the  Court,  the  party  con- 
stantly had  reference  to  the  Court  by  whom  every 

•  Fite.  Nat.  Brev.  129.— Writ  ex  parte  taii$. 

such 
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such  matter  was  set  right.  So  the  Crown  origin  IBIS. 
tially,  by  a  paramount  right  to  any  inferior  Baron,  ^8(^. 
appointed  its  own  Auditors,  Then  the  question  Exporfi 
arises,  whether  die  statute  of  the  3Sd  Htn.  VIII. 
c.  39.  was  not  meant  to  give  the  subject  a  re- 
medy, in  case  the  parties  so  appointed  did  any 
acts  of  injustice,  and  I  cannot  but  consider  that 
as  a  remedial  act  it  intended  to  give  remedy  to  the 
subject,  and  that  it  meant  to  say,  that  in  every 
case  where  injustice  is  done,  or  likely  to  be 
done,  some  Court  of  justice  should  interpose,  ill 
order  to  correct  that,  and  to  receive  the  plea  or 
points  of  law  or  equity  which  the  parties  should 
make,  and  which  the  Auditor  might  not  be  com- 
petent to  decide :  for  it  does  strike  me  as  being 
contrary  to  the  principles  of  justice,  that  these 
Auditors,  who  are  ignorant  df  law,  should  be 
understood  as  actually  concluding  the  Account-  , 
ant  on  points  of  law,  save  the  right  the  party 
had  to  address  a  petition  to  the  Treasurer  and 
Chancellor  of  the  Exchequer.  I  think  that  the 
result  of  the  ekamination  of  the  subject  is  more, 
that  these  Auditors  may  conclude,  and  be  under-^ 
stood  to  conclude^  as  to  all  matters  only  which 
properly  belong  to  them  as  matter  of  account, 
and  with  regard  to  such  questions  as  are  not 
questions  of  law  or  of  equity ;  for  it  would  be 
totally  defeating  the  purposes  which  experience 
of  their  necessity  has  pointed  out,  if  this  Court 
were  to  draw  to  itself  the  jurisdiction  of  these 
trifling  matters^  or  to  interfere  in  those  cases, 
unless  it  was  where  nothing  but  a  Court  of  jus- 
tice, as  I  contend,  can  give  relief*     So  by  a  much 

I  S  stronger 
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1819.  stronger  reason^  if  these  accounts  have  got  thcf 
y^^  length  of  being  carried  before  the  Chancellor 
£r  pJte  ^f  ^^  Exchequer,  and  Under  Treasurer  of  the 
CoLiBBooKfe.  Exchequer,  and  the  ^Lords  of  the  Treasury,  it 
would  be  absurd  to  suppose  that  this  Court  would 
draw  from  their  cognizance  those  matters  which 
peculiarly  and  more  properly  belong  to  them# 
But  many  cases  may  arise  in  which  these  gen-^ 
tlemen,  notwithstanding  their  high  character  and 
authority,  would  be  equally  as  incompetent  to 
decide  as  the  persons  to  whom  they  are  referred 
in  the  first  instance :  therefore  it  strikes  me^ 
that  there  does  remain  in  this  Court  that  ori-^ 
ginal  superintending  jurisdiction,  which  empow- 
ers it  to  assume  a  controlling  power  as  to  direct-^ 
ing  them  on  points  of  law  that  may  arise,  which 
lie  out  of  the  province,  knowledge,  and  skill  of 
those  persons  to  whom,  in  the  ordinary  course  of 
business,  it  goes. 

Something,  however,  remains  to  be  said  ai 
applying  to  the  course  of  business  at  present. 
I  have  already  stated  the  argument  founded  on 
the  absence  of  precedent,  that  the  revision  of 
this  head  of  accounts  never  was  submitted  to 
the  Court  till  the  present  occasion.  I  admit, 
that  there  are  very  few  instances,  but  what  has 
fallen  from  my  Lord  Chief  Baron  and  my  Brother 
Hot  ham,  satisfactorily  accounts^  for  that,  and 
perhaps  it  will  hardly  happen  again.  I  do  not 
therefore  perceive  any  of  those  consequences 
which  are  apprehended  of  a  constant  resort  to 
this  Court.     I  rather  think  it  would  seldom  be 

called 
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called  upon.  From  the  time  of  Elizabeth  down  i«W. 
to  the  beginning  of  King  fVilliam's  wars,  very  'isoST' 
little  of  the  public  business  was  done  by  con-  Expmn 
tract  that  could  introduce  or  give  rise  to  ques- 
tions of  this  sort.  The  facility  with  which  men 
made  fortunes  by  imposing  upon  the  public,  be- 
came at  length  a  notorious  grievance.  When  the 
Commissioners  of  public  accounts  were  appointed 
for  the  purpose  of  examining  accounts,  they  found 
immense  and  shameful  balances  in  the  hands  of 
every  public  Accountant  in  the  kingdom ;  ba- 
lances  kept  in  their,  hands  without  paying  any 
interest.  Were  men  of  this  sort  likely  to  come 
forward  with  grievances?  Assuredly  not;  but  the 
very  man  who  gave  rise  to  the  first  case  here, 
a  n(ian  whose  situation  we  remember  with  great 
regret,  at  the  same  time  that  we  feel  the  justice 
done  to  the  public  interest  in  his  case,  affords  a 
striking  instance  of  the  benefit  to  be  derived  from 
the  exercise  of  the  authority  of  this  Court.  The 
Court  in  that  case  acted  on  the  suggestion  of  a 
very  learned  person,  who,  from  a  sort  of  instinctive 
idea  of  the  powers  of  this  Court,  said,  if  these 
Auditors  will  not  force  the  public  Accountants 
to  come  forward  with  their  accounts,  the  Court 
must  do  it;  and  an  application  was  made  to  this 
Court  to  accelerate  the  business  of  those  per- 
sons. Now  that  is  a  strong  instance  to  shew  that 
the  Court  have  the  judicial  power  and  authority 
to  direct  the  Auditors ;  and  it  did  do  so  in  that 
instance  with  effect.  It  has  been  said  that  it 
wpuld  be  monstrous  if  this  Court  were  to  inter- 
fere after  the  account  had  been  investigated.    But 

'   I  3  the 
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^^JJJ^  tlie  Court  qpuld  not  interfere  before  in  one  ia- 
1803.  stance  in  a  thousand,  and  they  would  not  take  it 
CoLBfl?SS5iE.  ^**^"^  persons  infinitely  more  competent  to  that 
part  of  the  duty  than  we  can  be.  Before  the 
constitution  of  the  Commissioners  of  public  ac- 
counts, what  could  the  Court  have  done,  when 
the  public  business  ran  to  an  extent  that  made  it 
impossible  to  take  the  accounts  upon  the  checks 
of  this  table  ?  They  would  have  said,  the  Crown 
have  appointed  Auditors,  do  not  come  to  us  to 
qavil  at  items,  or  the  discharge  of  fig|ires:— if  you 
come  to  us  upon  some  matter  of  law  or  equity  we 
niust  then  indeed  decide,  because  no  one  else  can, 

1  must,  before  I  close,  take  some  notice  of  the 
act  of  Parliament  by  which  \ve  have  now,  in  some 
instances,  express  jurisdiction  given  us.  Let  me 
suppose  that  Auditors  constituted  by  the  King— r- 
Auditors  of  the  Prest,  or  those  in  the  time  of 
Elizabeth^  had  at  that  time  of  day  said  to  the 
widow  of  an  officer,  we  will  not  hear  your  dis- 
charge, because  you  do  not  produce  any  vouchers— 
what  authority  in  this  kingdom  could  be  re- 
sorted to  but  the  Ea^ckeguer,  to  know  whether 
that  would  be  a  case  in  which  the  Court  would 
sufifer  subsidiary  evidence  to  be  given  in  the 
absence  of  vouchers.  I  take  it  this  Court  only 
had  that  authori  ty .  The  Treasurer  and  Chancellor 
of  the  Exchequer  had  no  such  authority  without 
the  Barons ;  they  are  not  competent  to  say  what 
ought  to  be  legal  evidence  before  them.  Suppose 
the  Auditors  had  received  the  Accountants  books 
fp  phafge  him  with  millions  of  money,  and  would 

not 
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not  receive  his  vouchers  to  discharge  him,  who  is       i®^^- 
to  set  them  right  but  the  Court  of  Exchequer  f       i803. 
It  is    said   there  is  no  dangrer  of  injustice   or      Ex  parte 
injuiy ;  but  it  does  behove  a  Court  of  Justice  to 
suppose  that  such  cases  may  exist  by  which  the 
greatest    injustice    may  be   done   by  Auditors  in 
the  first  instance,    by  the  arbitrary  decisions  of 
those  persons,    who,  without    the   aid  of   legal 
knowledge,    are  contended   to  be  the    ultimate 
and  definitive  adjudicators  upon  cases  of  legal 
difficulty, — they  often  could  not  do  justice,  they 
might  do  injustice  j  and   therefore  the  safety  of 
the  subject  requires,  however  unlikely  it  is  that 
injustice  should  be  done,    that  the  opportunity 
of  appeal  should  be  afforded  to  him. 

To  proceed  with  the  argument  drawn  from  this 
last  act  of  Parliament,  the  25th  Geo.  III.  upon 
which  were  founded  those  beneficial  public  infor- 
mations, which  my  Lord  Chief  Baron  and  myself 
have  alluded  to.  The  express  abject  and  pur- 
pose of  this  statute  was  to  remedy  those  defects 
which  were  found  to  have  existed  in  the  course 
of  taking  the  public  accounts  before ;—  that  ad- 
mits unquestionably  that  all  the  accounts,  at  least 
of  this  department,  were  taken  before  the  Au- 
ditors of  the  Prest.  But  here  let  me  attend  a 
little  to  the  argument  I  have  just  quitted:— 
how  little  it  could  be  intended,  that  these  Au- 
ditors should  be  persons  who  were  to  have  judi- 
cial authority,  subject  to  no  control  whatever, 
when  these  officers,  at  the  present  moment,  I  be- 
lieve,   are  to   perform    the  office  by  themselves 

I  4    '  pv 
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^^  OT  sufficient  deputies,  So  that  those  deputies,  who 
1803.  ve  certaih  clerks,  intelligent  men  in  their  way> 
cJiMw\  ^iJt  as  little  of  lawyers  as  any  men,  must  be 
supposed  to  have  decided,  without  control, 
up  to  that  period,  all  points  of  law  and  equity ; 
and  the  subject  to  have  no  other  redress  than 
by  petition  to  the  Chancellor  and  Under  Trea- 
surer of  the  Exchequer.  This  was  the  case  before 
Auditors  of  this  description  took  the  account. 
The  course  of  business  was,  that  when  these 
accounts  were  declared  and  came  into  this  Court, 
they  were  transmitted  to  the  Clerk  of  the  Pipe, 
and  being  then  put  upon  the  Court  roll,  process 
of  course  issued,  if  the  party  did  not  receive 
his  quietus. 

The  business  of  the  office  requiring  greater 
expedition,  Commissioners  of  public  accounts 
were  appointed;  and  it  seems  to  me,  that  this 
act,  with  great  deference  to  the  construction 
that  has  been  given  to  it,  in  no  respect  trenches 
Upon  the  jurisdiction,  nor  makes  any  alteration 
in  it,  except  where  its  enactments  have  done  it 
expressly ;  and  where  it  was  necessary  to  except 
out  of  the  operation  of  the  several  clauses  that 
power  which  was  intended  to  be  reserved  to  the 
J^xchequer. 

The  act  begins  by  abolishing  the  office  of 
Imprest,  and  leaves  all  the  other  officers  entire. 
It  then  proceeds  to  authorise  his  Majesty  to  ap- 
point by  patent  those  five  Commissioners  who 
^re  now  substituted  in    their  place;   and  these 

Commissioners 
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Commissioners  are  to  appoint  officers  and  clerics*  1S19. 
all  this  having  a  yie\7  to  the  proper  and  necessary  ^^^ 
mode  in  which  these  accounts  should  be  taken  Expmu 
in  the  first  instance;  then  the  five  Commissioners 
are  to  be  subject  to  the  same  control  as  the  Au- 
ditors. Now,  I  protest  that  I  do  not  know  what 
the  word  '^  control "  in  the  eighth  section,  (unless 
it  means  the  control  of  the  Exchequer,  to  which 
the  Auditors  of  the  Imprest  were  subject)  can 
mean.  That  is  a  cautious  and  proper  expres- 
sion to  preser\'e  to  the  Court  of  Exclieqiter  all 
that  superiutending  power,  which  it  was  necessary, 
for  the  purposes  of  justice,  that  it  should  retain, 
leaving  the  official  part  of  the  duty  to  be  conducted 
by  those  persons  who  are  more  competent  to  do 
it  Then  it  goes  on  to  provide,  that  the  Com- 
missioners shall  call  before  them,  (this  is  the 
only  case  in  which  they  have  any  judicial  poWer, 
and  that  is  given  them  by  the  express  words  of 
the  statute,)  by  precept  under  their  hands,  all 
persons  who  shall  have  received  any  nioney  by 
way  of  imprest.  Before  that  time  the  officers 
of  the  Prest  could  not  call  upon  the  Accountant 
to  appear  personally,  for  that  power  was  not 
vested  in  them  by  common  law;  and  they  could 
not  examine  them  on  oath,  or  compel  the  pro- 
daction  of  books,  &c.  When  they  saw  pccasion, 
they  could  call  for  extracts  to  be  made  for  them, 
but  no  more. 

Then  comes  the  clause  whereon  I  venture  to 
suggest  the  difference  of  my  own  opinion  from 
those  which  have  already  been  given.  •  Section 
the  eleventh  enacts,  "  That  they  shall  allow  such 

articles 
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1819.       articles  only  as  the  Accountant,  shall  have  been 
^■^^^      authorised  to  incur,  unless,  upon  special  statement 
Ex  parte     of  the  matter   to    the  Lord  High  Treasurer,  or 
oLKBRooKB.  Commissiouers  of  the  Treasury,    the  said  Com- 
missioners shall  be  directed  to  make  further  or 
other   allowances  to   the   said  Accountants    ac- 
cordingly,  by  warrant   under   the  hand  of  the 
'     said  Lord  High  Treasurer,  or  the  Commissioners 
of  the  Treasury,   or  any  three  of  them."    Now, 
the  way  in  which  it  seems  to  me  that  this  clause 
would  receive  a  construction  perfectly  consistent 
with  what  I  have  said,  leaving  the  control  of  the 
Court  of  Exchequer  as  it  existed  from  the  first 
over  their  own  Auditors,  would  be   to  construe 
this  clause    as  having  relation  only  to   certain 
known  articles  of  discharge,  which  persons  trans- 
acting those  contracts  abroad,  are,  by  the  known 
constant  course  of  business,  authorised  to  incur, 
that  no  other   shall  be   allowed ;    and   that  the 
Lords   Commissioners   of  the  Treasury  shall  be 
the  sole  judges  of  those.     But  I  venture  to  say, 
supposing  any  articles  of  discharge  to  depend  upon 
the  detern^ination  of  points  of  law  or  matter  of 
equity  existing  in  favor  of  the  party  charged,  that 
such  are  not  the  articles  of  discharge  to  which 
this  clause  refers ;  for  it  would  be  a  strange  thing 
to  say  the  Lords  Commissioners  of  the  Treasury, 
who  never  sit  as  a  Court  of  Justice,  should  be 
the  persons  to  decide  conclusively,  whether  this 
or  that  contract  in  writing,  and  under  seal,  M'^as 
to  be  construed  according  to  the  laws   of  the 
land,  or  according  to  the  arbitrary  construction 
which  they*  might  put  upon  it. 

•    Let 
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Let  me  suppose,  for  Instance,  that  the  old  stores,  isid. 
for  which  the  Commissioners  of  the  Treasury  i^^^^ 
have  said  that  the  plaintiffs  shall  pay  57,000/.  ^J^i^, 
had  turned  out  to  be  ruined  and  gone  and  de- 
voured by  vermin,  so  as  not  to  be  worth  any 
thing;  or  suppose  they  had  made  a  gross  charge 
beyond  the  truth,  and  that  tliey  had  done  it 
grossly  and  outrageously  wrong ;  if  it  struck  every 
body  else  so,  can  it  be  said  that  persons,  more 
fit  to  judge,  should  not  be  the  proper  forum  to 
decide,  either  by  means  of  a  Jury  or  otherwise, 
dian  these  persons  who  have  no  judicial  cha« 
racter  or  legal  knowledge  ? 

Let  me  suppose  again  that  this  contract  was 
only  upon  the  ground  that  they  should  be  allowed 
five  pence  halfpenny  per  ration^  for  which  they 
were  to  find  five  articles,  and  that  they  found 
that  three  articles  were  a  losing  trade,  and 
that  all  their  profit  was  to  be  made  upon  the 
two,  tlie  salt;  pork  and  salt  beef;  that  without 
that  they  could  make  no  profit  by  five  pence 
halfpenny,  but  be  losers  by  every  ration  they 
should  deliver  out ; — if  in  such  a  case  the  com- 
manding oflicer  had  said,  you  shall  supply  nothing 
but  fresh  meat,  and  we  will  have  that  at  the 
proportional  price  agreed  on  for  the  ration,  they 
might  then  be  ruined,  if  they  could  not  sell  the 
three  component  parts  of  the  ration  on  the  same 
terms.  That  would  be  a  question  of  construction, 
IS  to  what,  in  the  first  place,  do  the  articles  say, 
as  applied  to  a  case  of  that  sort :  or  if  they  say 
pothing,  what  is  then  the  sense  of  a  Court  of  law 

upon 
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1819.  upon  it  ?  Can  it  be  understood  that  these  and  mach 
laos.  niore  difficult  questions  might  not  come  before 
Ex  forie  the  Trcasuiy,  and  are  they  to  sit  as  a  Court  of 
'  Justice  to  decide  those  nice  points  of  law  and 
equity?  I  apprehend  that  was  not  intended. 
Section  IS,  says,  that  the  Commissioners  may  exa- 
mine all  Accountants  on  oath,  and  also  all  other 
persons  whom  they  may  think  fit  to  examine, 
touching  the  receipt  and  expenditure  of  money. 
Those  powers  were  necessary  to  be  given  them 
from  the  defect  that  existed  before.  Then  it  is 
enacted  in  section  14,  ^^  That  when  the  examina- 
tions of  each  account  shall  be  completed  by  the 
said  Commissioners,  they,  or  any  three  of  them, 
shall,  and  are  hereby  required  to  make  up  a  state 
thereof,  and  lay  the  same  before  the  Lord  High 
Tre^urer,  or  the  Commissioners  of  the  Treasury, 
who,  after  due  consideration  of  all  particulars,' 
shall  grant  their  warrant  to  the  said  Commis- 
sioners to  prepare  the  same  for  declaration,  in  the 
manner  and  form  which   has, been  accustomed.*^ 

Then  there  is  another  article  more  peculiarly 
belonging  to  these  gentlemen  to  judge  of;  that 
no  Accountant  shall  be  allowed  in  his  account 
any  sum  which  he  shall  issue  or  pay  over  to  any 
Sub-Accountants,  unless  he  shall  have  trans- 
mitted to  the  said  Commissioners  regular  ac- 
counts thereof;  unless  proof  shall  be  produced, 
to  the  satisfaction  of  the  Lord  High  Treasurer, 
or  the  Commissioners  of  the  Treasury,  that  the 
failure  in  transmitting  them  did  not  arise  from 
wilful  neglect.     Then  the  Commissioners  are  to 

call 
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icall  upon  persons  to  whom  money  has  been  issued^       ^^i^ 
to  deliver  their  accounts :  this  is  a  clause  not  un-      ^•^v-^ 

1.80S 

worthy  of  attention.     The  Commissioners  shall^      ^     '^ 
so  often  as  they  shall  think  fit,  call  upon  such  Colm*ook«4 
persons  to  whom  sums  of  money  have  been  or 
shall  be  so  issued  and  paid,  to  render  to  them 
an    account  within  a   time   limited :—  that  was 
wanted  before  -^  and  on  failure  of  the  accounts 
being  delivered  accordingly  within  the  time  so 
limited,   the  Commissioners  are  required  to  in- 
clude the  names  of  all  such  defaulters  in  theif 
certificates,   to  be  transmitted  to  the  office  of 
his  Majesty's  Remembrancer,   in  order  that  the 
usual  process  may  issue  thereupon;  and  in  case 
they  shall  see  cause,   they  are  required   to  give 
fiotice  thereof  to  His  Majesty's  Attorney  General 
in  England,  His  Majesty's  Advocate  in  Scotland, 
or  His  Majesty's  Attorney  General  in  any  of  the 
colonies  or  plantations  belonging  to  the  Crowii 
of  Great  Britam,   as  the  case  may  require ;    in 
order  that  such  motions  may  be  made  by  such 
officer  to  the  Court  of  Exchequer,  or  other  pro- 
per Court;    and  such  further  or  other  process 
may  be  issued  in  order  to  his  moving  the  Court 
of  Exchequer    in  England   or  Scotland^    or  the 
proper  Court  in  the  colonies  or  plantations,   for 
special   process  to    be    issued  against  such    de- 
faulter or  defaulters  as  may  be  deemed  necessary. 
Now  these  applications   are  to  be   made  in  all 
cases  of  this  sort  to  the  Court  of  Exchequer  here 
or  in  Scotland,  and   these  motions   to   be  made 
for  the  process,  and  what  is  to  be  done  on  such 
process,  must,  of  course,  be  according  to  the  dis- 
cretion 
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1819.       cretion  of  those  Courts.    That  is,  not  by  virtue  of 

^!j^^      any  power   given   by  this  act   to    the  Court  of 

Ex  parte      £a?c//eywer  cxprcssly,  but  they  are  to  do  justice 

oLKBEooKK.  -^  ^j^q^q  cascs  by  awarding  process  by  virtue  of 

the  constitutional  power  inherent  in   them  prior 

to  this  statute. 

By  section  2S,  "  No  article  shall  be  allowed  m 
the  account  of  any  person  intrusted  with  the  ex- 
penditure of  the  public  money,  without  a  written 
voucher  or  other  evidence  of  the  actual  payment 
of  every  sum  so  claimed  to  be  allowed,  notwith- 
standing any  allegation  of  papers  being  lost  of 
destroyed,  except  on  applif^ion  to  the  Court  of 
Exchequer  J  who  shall,  and  they  are  thereby  au-' 
thorised  and  required,  on  such  application,  to  call 
before  them  as  well  the  said  Commissioners  or 
some  person  on  their  behalf,  as  the  party  account- 
ing; and  shall  cause  notice  thereof  to  be  sent  to 
the  Attorney  General,  and,  after  hearing  as  well 
the  evidence  which  shall  be  brought  on  the  part 
Qf  the  Crown  by  the  Attorney  General,  or  the 
said  Commissioners,  as  that  which  shall  be  brought 
on  the  part  of  such  Accountant,  shall  make  such 
order  as  they  shall  think  fit."  Now  this  iis  a 
general  direction  to  the  Commissioners  of  public 
accounts,  in  order  to  hold  those  persons  to  a  fair 
and  expeditious  rendering  of  those  accounts;  and 
they  lay  down,  as  an  injunction  to  them,  that  no 
discharge  shall  be  allowed  without  a  written 
voucher.  Having  made  that  a  general  enactment 
does  not  take  away  the  jurisdiction  which  the 
Court  of  Exchequer  had  before;  but  it  strikes  me, 

that 
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that  this  is  to  be  understood  as  part  of  the  juris-  idM- 
diction  belonging  to  the  Exchequer  originally,  or  i^i^, 
the  parties  would  have  had  no  redress  when  ^  Ex  pvu 
proceeding  before  the  ancient  Auditors ;  whereas, 
if  a  complainant  had  come  to  this  Court,  and 
stated  that  the  Auditors  refused  to  admit  any 
matter  of  discharge  in  their  accounts,  because  all 
their  papers  had  been  lost,  had  perished  at  sea, 
could  it  be  doubted  that  this  Court  would  have 
interposed  ? 

Tliese,  I  think,  are  the  principal  provisions  of 
this  act.  I  have  already  stated  what  I  think  is* 
the  fair  and  proper  operation  of  it  — that  it 
really  was  not  intended  to  take  from  this  Court 
any  power  it  had  before.  It  could  only  be  to 
shew,  that  in  other  respects  this  Court  must  be 
supposed  to  have  the  same  jurisdiction;  for  this 
is  the  only  instance  in  which  the  application  is 
directed  to  be  made  in  case  of  vouchers:  but 
many  other  cases  might  be  put.  Suppose  the 
Auditors  of  public  accounts  were  to  /refuse  to 
receive  that  which  was  legal  evidence  of  dis- 
charge. Take  the  case  of  a  man  who  had  the 
King's  pardon.  Was  he  to  plead  it  before  this 
Deputy  Auditor?  Clearly  not.  He  could  only 
plead  that  before  this  Court;  for,  as  Lord  Coke  says, 
speaking  of  the  writ  ex  parte  talis,  those  mat- 
ters of  law,  of  which  the  Auditor  could  not  judge, 
were  brought  before  the  Court  of  Exchequer. 
Suppose  books  were  produced  to  charge  a  man 
which  were  not  legal  evidence,  as  if  they  were 
made  out  by  his  clerk  without  his  priyit)%  and 

items 
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1919.  items  of  charge  should  be  founded  upon  such 
1808.  loose  evidence,  and  they  had  been  admitted  — 
Ear  parte  and  thc  questiou  was,  whether  they  were  properly 
admitted.  What  could  the  auditors  have  done? 
I  will  not  waste  time  in  putting  a  great  variety  of 
cases  of  points  of  law  that  might  arise,  and  which 
the  Auditors  and  the  Lords  Commissioners  of  the 
Treasury  are  not  competent  to  decide. 

These  are,  in  general,  the  grounds  upon  which 
I  felt  myself  compelled  to  form  my  opinion,  that 
this  Court  has  never  been  deprived  of  that  ju- 
dicial character  which  originally  belonged  to  it^ 
and  which  is  derived  from  the  earliest  documents 
in  the  Court, «—  the  cognizance  of  taking  ac- 
counts for  the  charge  and  discharge  of  the 
subject.  With  regard  to  the  mode  in  which  that 
mayor  can  be,  with  propriety,  done,  from  the 
dearth  of  precedents,  I  can  hardly  venture  to 
speak;  —  but  it  seems  to  me  that  it  might  be 
practicable,  from  ancient  precedents,  to  point  out 
a  mode  in  which  the  Court  might  act.  If  there 
IS  any  doubt  whether  the  party  has  had  a  fair  mea- 
sure of  equity  dealt  out  to  him  upon  the  present 
occasion,  I  see  no  sort  of  objection  to  the  Court 
Staying  its  process,  and  not  suffering  judgment 
to  be  entered  upon  the  record  till  the  party  had 
an  opportunity  to  plead,  — or,  as  it  docs  in  cases 
of  Statute  Staple,  issue  a  scire  facias^  in  order 
that  tho  party  may  be  let  in  to  plead.  If  that 
should  fail,  they  may  do  it,  as  in  Sir  Thomas  Cecil's 
case^  on  a  bill  to  be  filed  by  the  petitioner,  to  which 
the  Attorney  General   might  be    made  a   party: 

or 
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or  in  the  form  of  an  issue,  upon  the  particular      1819. 
circumstances  of  the  case,  in  which  not  only  the      ^t^i^ 
Treasurer  and  Chancellor  would  be  assisted  by  the      ex  pmie 
Barons ;  but  the  Barons  also  might  have  the  be* 
nefit  of  their  concurrent  jurisdiction,   for,   from 
the  history  of  this  Court,  the  Treasurer  and  the 
Chancellor  of  the  Exchequer,  as  it  appears  to  me, 
ought  in  such  a  case  to-  have  their  due  weight. 
I  apprehend,  therefore,  that  it  might  be  done  with 
perfect  propriety  in  some  such  mode,  -*-  and  I, 
for  one,  cannot  see  any  great  difficulty  or  danger 
that  would  be  likely  to  ensue. 

My  Lord  Chief  Baron  and  my  Brothers  say,  they 
never  heard  of  any  issue  being  directed  out  of 
this  Court— Nor  have  I ;  but  if  the  introduction 
of  this  new  regulation,  by  holding  public  account*^ 
ants  with  a  tighter  rein  has  drawn  their  attention 
to  this  Court,  as  to  a  Court  of  redress  from  actual 
or  possible  injustice,  and  the  question  is  fairly 
brought  before  the  Court,  I  cannot  see  that  it  is 
any  objection  to  the  exercise  of  the  jurisdiction 
that  there  happens  to  be  no  particular  precedent, 
to  ground  that  which  is  in  theni  an  act  of  justice- 
If  we  should  think,  when  the  question  came  pro- 
perly before  us,  that  we  were  authorized  to  pro- 
nounce the  party  entitled  to  a  remedy,  I  con- 
ceive, humbly  when  opposed  by  such  authority, 
that  it  might  be  made  the  subject  of  an  issue;  be- 
cause there  is  no'  question  on  which  a  Jury  of 
English  merchants  would  be  more  conversant  or 
more  competent  to  decide.  And  as  to  any  legal 
question,  I  think  the  Court  would  be  most  fit 
to  decide  it,  upon  a  view  of  the  contract, 

VOL.  vn.  K  With 
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1819.  With  respect  to  the  vast  influx  of  business  this 

^"^^^     would  throw  upon  the  Court,  there  is  not  much 

Ex  parte      to  be  feared  from  that     I  think  it  would  be  found 

CoLBBHooKB.  ^^^^  ^j^-^  q^^^,^  y^^  .^  .^^j^  sufficicnt  powcr  to 

make  such  a  sort  of  traffic,  and  the  resort  to  it 
not  a  very  gainful  speculation  to  those  who  should 
adopt  it. 

With  regard  to  this  Court  taking  upon  them- 
selves the  practical  examination  of  the  accounts, 
I  deprecate'*  it.  We  have  no  longer  any  cheek 
upon  the  accounts  as  to  mere  matter  of  figures 
and  allow^ices ;  this  Court,  the  instant  they  heard 
it,  would  say,  we  cannot  appoint  yoa'  better  Au- 
ditors than  the  Crown  has  given  you ; — but  when 
you  come  to  matter  clearly  out  of  their  know- 
ledge, and  out  of  their  power  to  attain  a  full  and 
.  *  complete  mastery  of,   it  strikes  me  as  different. 

It  is  not  likely  to  be  a  subject  which  will  often 
present  itself  in  this  Court,  because  acts  of  in- 
justice  are  as  little  likely  to  happen  here  as  in 
any  Court  upon  Earth ;  but  if  such  should  occur^ 
God  forbid  there  should  not  be  another  forum, 
for  tlie  ultimate  decision,  than  an  application  to 
characters  of  this  sort,  however  high  they  may 
stand  in  point  of  rank  and  integrity. 

As  far  as  respects  the  shape  in  which  the 
present  application  is  now  brought  on,  I  have 
considerable  doubt  The  ends  and  purposes  of 
justice  seem  to  require  that  we  should  hold  in 
our  hands  the  power  I  have  been  contending, 
for,  and  I  will  not  depart  from  it,  till  I  am 
driven  from  it  by  precedent,  or  a  positive,  clear^ 

and 
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and  distinct  clause  of  an  act  of  Parliament  1819, 
The  circumstance  of  there  being  no  appeal,  how-  ^^^^ 
ever,  I  think,  precludes  the  possibility  of  our  going  Bx  parte 
into  a  question  of  so  great  a  magnitude  and  extent 
Upon  a  summary  application ;  though  I  still  think 
some  attention  due  to  the  subject,  to  see  whether 
it  is  not  that  sort  of  case  which  has  so  much  of 
reason  or  of  law  or  equity  in  it,  as  to  induce  the 
Court,  before  it  decides  it  definitively,  to  send  it  to 
some  further  mode  of  enquiry  j  and  if  the  Court 
had  been  of  the  same  opinion  with  ihe,  it  might 
have  been  a  hint,  perhaps,  to  those  persons  before 
whom  it  originally  came,  to  prevent  any  further 
litigation  upon  the  subject,  by  a  re-examination  of 
these  articles,  and  a  mitigation  of  the  charge. 
When  I  say  that,  I  speak  with  unfeigned  deference 
to  those  who  have  examined  these  accounts.  They 
are  extremely  competent  to  the  subject,  and  more 
likely  to  be  in  the  right  than  myself:  yet  accord- 
ing to  the  view  I  have  of  this  case,  I  incline 
to  think,  particularly  with  regard  to  the  manner 
of  construing  a  contract,  allowing  only  by  rations, 
that  some  injustice  has  been  done ;  but  it  is,  per- 
haps, for  the  benefit  of  the  country,  that  I  should 
be  overborne  by  the  much  higher  authority  of 
my  Lord  Chief  Baron  and  my  Brothers,  and  1 
therefore  acquiesce^ 

HoTHAM,  Baron.  *  In  delivering  my  Opinion 
upon  the  present  motion,  I  certainly  need  not 

•  In  point  of  order,  this^  and  the  nhort  judgment  delivered 
by  Mr.  Baron  Thonuon,  should  precede  Mr.  Baron  Grahdm\ 
bat  they  have  been  postponed  for  the  reason  given  in  the  note 
prefixed  to  it  in  page  88. 

K  2  do 
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MIP.       do  more  than  say  that  I  acquiesce  entirely  in 

1803.       T^y  Lord  Chief  Baron's  opinion,  after  the  very 

Ex  parie     elaborate  opinion  which  he  has  been  so  good  as 

COLBBROOXE*  -. 

to  deliver.  The  bench,  the  bar,  and  the  public, 
must  feel  themselves  extremely  obliged  to  him 
for  the  very  laborious  investigation  which  he  has 
bestowed  upon  the  question.  I  shall,  however, 
(as  there  is  unfortunately  a  difference  in  the  Court 
upon  the  question)  state  very  shortly  my  reasons 
for  concurring  with  my  Lord  Chief  Baron ;  but 
I  do  not  think  it  necessary  to  enter  much  into 
•that  part  of  the  question  which  respects  the 
jurisdiction  of  the  Court,  because  it  is  impossible 
for  me  to  add  any  thing  to  what  my  Lord  Chief 
Baron  has  stated  upon  that  part  of  the  case.— 
I  think  that  the  principal  point  for  our  more 
immediate  consideration  is,  whether,  even  admit* 
ting  the  jurisdiction  of  the  Court  up  to  the  full 
extent  that  is  contended  for,  it  is  proper  for  us, 
in  our  discretion,  to  exercise  it  on  the  present 
occasion ;  for  it  is  not  argued  or  contended :— it  is 
not  even  suggested,  that  at  all  events  and  under 
any  circumstances  we  are  bound  so  to  do.  If  the 
point  should  ever  be  brought  before  the  Court 
by  plea  to  a  bill  or  information,  it  will  then  be 
the  time  to  enter  into  and  to  decide  the  ques- 
tion. We  shall  then  be  driven  so  to  do;  but 
though  my  present  inclination  is  most  strongly 
against  the  jurisdiction,  for  the  very  convincing 
reasons  which  my  Lord  Chief  Baron  has  stated, 
yet,  when  ^the  necessity  of  deciding  it  shall  arise, 
I  shall  then  think  myself,  for  the  first  time, 
bound  to  deliver  a  decided  opinion  on  that  part 
of  the   case ;    it  is  enough    for  me  therefore  to 

say 
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say  at  present,  that  circumstanced  as  this  case  is,        ^^^^* 
and  complex  and  difficult  as  it  appears  to  be,  we        i803. 
ought  not,  in  my  opinion^  to  entertain  it  sum-  coSwrIIoke. 
marily  on  motion. 

On  the  point  of  jurisdiction,  however,  I  will 
say  a  very  few  words.  We  cannot  but  observe, 
that  it  seems  clear  there  always  was  a  funda- 
mental distinction  between  the  auditors  of  the 
Exthequer  and  the  auditors  of  the  Prest;  those 
very  distinct  officers  being  sometimes  Confounded, 
has  given  rise  to  difficulties  and  doubts  which  in 
their  constitution  did  not  really  exist.  The  Au- 
ditors of  the  Exchequer,  or  those  Auditors  who 
were  attendant  upon  the  Court,  were  always  under* 
its  direction,  the  Barons  being,  as  Lord  Cvlce  says, 
tlie  sovereign  Auditors  of  England.  But  the  Au- 
ditors of  the  Prest  were  under  the  immediate  and 
exclusive  direction  of  the  Chancellor  andTreasurer, 
Mr.  MadoT  gives  several  instances  in  his  second 
volume,  (ch.  24.  s.  7.)  of  Auditors  being  appointed 
ad  libitum^  and  for  particular  purposes,  by  which 
it  is  most  manifest,  that  they  could  not  have  been 
considered  as  known  constant  stationary  officers 
of  the  Court.  Certain  clerks  were  appointed  to 
audit  the  foreign  accounts,  and  they  seem  to 
have  been  regular  settled  officers.  But  antece- 
dently to  their  existence  in  preceding  times,  the 
accounts  of  some  part  of  the  revenue  were  usually 
audited,  as  he  observes,  by  some  of  the  Justices  or 
Barons,  or  by  clerks  or  persons  assigned  hac  vice 
for  that  purpose  by  the  King,  or  by  the  Treasurer 
and  Barons,  or  by  the  King's  Council  at  the  Ex- 
chequer.    So  that,  although  sometimes  the  Barons 

K  3  themselves, 
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1819.      themselves,  or  some  or  one  of  them  examiued  th^ 
^"^^^     accounts,  the  superintendance  of  that  duty  does 
Ex  parte     not  sccm  to  havc  made  a  part  of  the  original 
oLBBBooxB.  ^^   ncccssary  business   inherent    in    the    consti- 
tution of  the  Court ;   if  it  had,    that  duty  must 
Jiave  fallen  on  some  known  officers  of  the  Court, 
and  the  Auditors  would    not    have  consisted  of 
such  a  variety  of  persons*   or  have  been  named 
sometimes  by  the  King,   sometimes  by  die  Trea-r 
surer  and  Barons,    and  sometimes  by  the  King's 
Council. 

It  appears  also,  from  many  instances  mentioned 
by  Madoxy  that  on  the  occurrence  of  any  very 
extraordinary  accounts,  they  were  taken,  and 
could  only  be  taken,  by  Commissioners  under 
special  commissions:  so  that  there  certainly 
was  a  time  when  the  taking  of  accounts  made 
no  part  of  the  settled  inherent  jurisdiction  of 
the  Court  vested  in  the  Barons;  and  the  uniform 
conduct  of  the  Accountants  is,  in  my  mind,  a 
very  strong  argument  against  the  Court's  having 
this  peculiar  jurisdiction;  for,  if  it  vested  in  them, 
yrould  they  not,  indeed  must  they  not,  have  com- 
pelled every  Accountant  to  report  his  accounts  to 
them.  On  the  contrary,  they  have  never  inter* 
fered  with  them,  but  they  have  been  invariably 
settled  by  the  Treasury,  from  the  time  of  Queeu 
Elizabeth  down  to  the  late  parliamentary  appoint- 
ment of  Commissioners  for  auditing  the  public 
accounts,  the  same  form  of  words  has  uniformly 
run  through  all  the  appointments  of  Auditors, 
namely,  that  the  oiiice  was  granted  to  them  to 

audit, 
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audit,  &c.  by  and  with  the  authority  and  consent       iBio. 
of  the  Treasurer  and  Chancellor*.    This  Court       130s. 
therefore  never  seems,  as  to  them^  to  have  been  ^  £*  v«^ 
considered    as    the    immediate    Bupenntending 
power,   and  one  can  hardly  suppose — what  one 
necessarily  must,  to  support  the  other  side  of  the 
argument — that    every  one    of   those    paten ts> 
from   the  39th  of  Elizabeth   to  the   year  1785, 
has  been   illegal,   and  a  direct  invasion  of  the  ' 
ancient  constitution  of  the  Court  of  Exchequer. 
Such   an  interference  of  the  Court  as  is  now 
prayed   for,   would   therefore  necessarily  go  the 
length  of  overtummg  all  the  proceedings  in  the 
Auditors'  ofike  from  the  time  of  Queen  Eliza^ 
beth,      A  measure  which   might,    eventually,  be 
followed  by  such  a  consequence,  is  therefore  not 
to  be  adopted  hastily,  but  requires  a  much  more 
solemn  consideration    than  can   be   given  to  it 
in  this  summary  mode  of  proceeding. 

These  arc  some  of  the  doubts  which  I  entertain 
on  the  subject  of  the  jurisdiction  itself.  But  be 
that  point  as  it  may,  and  supposing  the  jurisdici* 
tion,  even  after  what  my  Lord  Chief  Baron  has  so 
fiiUy  and  ably  stated,  to  be  with  the  Court,  sup* 
posing  it  clear  and  indisputable,  I  am  prepared  to 
say,  that  on  such  a  motion  as  the  present,  resting 
altogether  on  our  discretion,  whether  we  ought 
to  grant  it  or  not,  my  opinion  is  decidedly  in  the 
negative. 

*  See  the  form  of  tbeir  appointment  in  a  note  to  the  follow* 
ing  case  of  Colebrooke  v.  The  AUamey-General,  post,  page  IGO, 
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1819.  In  the  first  place,  we  are  not  now  on  a  case 

''^Q^  of  money  appearing  by  the  records  of  the  Court 
Bxparit  to  be  chflrged  on  an  Accountant,  where  there 
BBRooxv*  ^^^  j^  ^^  doubt  of  our  jurisdiction ;  but  we  arc 
in  the  singular  situation  of  having  no  record 
nor  judicial  proceeding  whatever  brought  before 
us.  We  have  no  instrument  or  document  of  any 
kind  with  which  the  Court  have  any  thing  to  do, 
judicially,  and  we  are '  called  upon,  as  a  Court, 
without  vouchers,  or  any  means  of  judging,  to 
pronounce  on  the  construction  of  the  terms  of 
a  contract  made  above  forty  years  ago ;  and  that 
construction  depending  on  many  circumstances 
which  might  have  been  and  probably  were  well 
understood  by  all  the  parties  at  the  time  of  its 
being  made,  but  which,  after  so  many  years  have 
elapsed,  must  require  much  more  explanation 
than  we  can  now  be  furnished  with.  We  are 
desired  to  gDme  to  a  judicial  determination 
which  shall  control  the  judgment  of  Commis- 
sioners, acting  under  the  sanction  of  their  oatlis, 
and  appointed  by  act  of  Parliament,  in  the  stead 
of  the  ancient  Auditors,  for  the  very  purpose  of 
-  expediting  the  public  accounts*— of  correcting 
mistakes  and  abuses  in  them  —  of  doing  justice 
to  individuals  on  the  one  hand,  and  of  protects 
ing  the  interests  of  the  public  on  the  other. 
And  we  are  pressed  to  do  this  in  a  mode,  namely, 
on  motion,  which  precludes  all  possibility  of  ap^ 
peal  from  our  judgment. 

It  cannot  but  be  recollected,  that  during  the 
last  century,  if  the  wars  in  which  this  country 

has 
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has  been  involved  have  not  been  more  ftequent       1819. 
than    heretofore,    yet    at    least  they  have  been       xq^^ 
infininitely  more  various     and    exten^ve,    our     Bxp^e 
fleets     and     armies     have     been     much    more 
numerous  —  contracts,  of  course,   for  their  sub- 
sistence much  larger,  and  a  spirit  of  enterprize 
in  canying  war  into  various    and    distant  parts 
of  the  world,  called  much  more  into  action  than 
when  it  was  confined  to  narrower  limits,  within 
which   its   operations  were  usually  circumscribed 
in  former  times,  and  yet  all  contracts,  multiplied 
and  enlarged  as   they  have  been,    have  hitherto 
always    rested    between    the  Treasury  and    the 
Accountant,    without    the    interposition  of  this 
Court,    excepting    in    the   few  instances  which 
have  been  stated  by  my  Lord  Chief  Baron ;  and 
it  is   observable,  that   in    the  case  of  Mr.  Dw- 
rand,    nothing   in   the  end  was    done   upon  it. 
The    claims   made   by  contractors,   when    their 
accounts  were  to  be  settled,  we  may  at  least  say,  ^ 
have  not  always  been  thought  by  the  Auditors^ 
nor  since   by  the   Commissioners,    so    perfectly 
satisfactory  and   unquestionable,    as  not  to  call, 
in    many  instances,    for   examination  and    cor- 
rection.      Such   investigations  have   not  unfre- 
quently  turned  out  disadvantageously  to  the  in- 
dividual; and,   according  to  the  decision  of  the 
Auditors  or  Commissioners,  the  contract  in  ques- 
tion has  sometimes  proved  either  a  mine  or  ruin 
to  the  contractor ;   and  yet,  where  so   many  in- 
terests— where  the  fame,  the  fortune,  the  expec-  • 
tations.     and    resentments   of   the  Accountants, 
must  have  so  frequently  and  so  strongly  urged 

them 
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1819.  them  to  disengage  themselves  from  a  tribunal 
1803.  which  so  often  spoke  death  to  all  their  hopes; 
Expartt  not  an  instance  is  to  be  found,  for  two  hundred 
and  fifty  years,  of  the  investigation  of  such  a 
question  being  transferred  from  the  Auditors  to 
this  Courts  by  which  the  contractor  might  at 
least  have  taken  the  chance  of  a  more  favourable 
determination.  I  state  this  always  with  the  ex- 
ceptions that  have  been  mentioned  by  my  Lord 
Chief  Baron. 

Can  it  be  possible*  then,  that  such  innumerable 
instances  of  unqualified  submission  to  the  autho- 
rity of  the  Auditors,  would  have  been  made  by 
.  men  injured  beyond  reparation  in  their  own  conr 
ception,  if  they,  or  any  of  their  advisers,  had 
thought  the  point  was  even  disputable?  But  let 
it  not  be  forgotten,  that  what  has  been  done  by 
the  Court  in  one  case  cannot  be  conclusive  on 
any  others  all  cases  must  stand  or  fall  on  their 
own  merits,  they  must  be  decided  on  the  pe- 
culiar circumstances  affecting  each ;  and  though 
such  an  interposition  may  be  perfectly  proper 
in  one  case,  it  may  not  only  be  unnecessary,  but 
inconvenient  and  unjust  in  another.  The  fact 
of  this  Court  having  been  so  very  rarely  ap- 
pez^led  to  for  so  many  years,  under  circumstances 
so  obvious  to  sanguine  and  disappointed  men, 
is  surely  a  strong  ground  for  doubting,  at  least, 
very  much  the  jurisdiction,  but,  at  all  events,  for 
refusing  so  novel  an  application,  the  effect  of 
which  would  be,  to  throw  all  transactions  of 
this  nature  between    the  Treasury  and   private 

individuals 
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indiriduals  into  endless  delay,  confusion,  and  ex-       ^^^^* 


pence.  1803. 

Ex  parte 


Bat  is  it  quite  clear,  if  this  Court  were  to  take 
the  case  out  of  the  hands  of  the  Commissioners 
and  of  the  Treasury,  what  process  is  to  be  issued, 
and  against  whom  ?  This  is  a  difficulty  that  re- 
quires some  consideration ;  suppose  the  Treasury, 
who,  it  seems  to  be  allowed,  have,  upon  this 
subject,  a  concurrent  jurisdiction  at  least  with 
this  Court,  were,  after  we  have  possessed  our- 
selves of  it,  to  proceed  to  determine  upon  it 
themselves.  Is  it  quite  clear  ths^t  we  have  the 
power  of  enjoining  them?  If  we  have  not,  then, 
suppose  the  Board  of  Treasury  and  this  Court  both 
proceeding  upon  it,  but  drawing  different  conclu- 
sions from  the  same  premises  should  pronounce 
opposite  judgments. — What  is  then  to  be  done? 
Clashing  jurisdictions  cannot  exist  together. 
These  are  some  of  the  difficulties  that  may  arise 
from  our  interference  in  this  summary  manner,  and 
it  is  very  remarkable,  that  the  statute  (25  Geo.  Ill, 
c.  52.  s.  11),  mentioned  by  roy'Lord  Chief  Baron, 
directing  the  auditing  and  examining  of  the 
public  accounts,  enacts  expressly,  that  the  Com- 
missioners shall  allow  such  articles  of  discharge 
only  as  the  said  Accountant  shall  have  been 
authorised  to  incur ;  unless  upon  a  special  state- 
ment of  the  matter, — ^To  whom?— to  the  Lord 
High  Treasurer  or  Co/iimissioners  of  the  Trea- 
sury, the  said  Commissioners  of  public  accounts 
shall  be  directed  to  make  further  or  other 
allowances  to  the  said  Accountants  accordingly, 

by 
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1819.  by  warrant  under  the  hand  of  the  said  Lord 
ittos.  H^gl^  Treasurer,  or  of  the  Commissioners  of  the 
Ex  pa^e  Treasury.  Not  a  word  is  here  said  of  any  ap- 
plication  to  or  mterference  of  the  Court  of  -E-r- 
chequer;  and  the  Legislature  could  hardly  have 
overlooked  it  in  this  instance,  when,  in  the  23d 
clause  of  the  same  chapter,  it  directs,  in  the 
event  of  written  vouchers  being  lost,  that  an 
application  shall  be  made  to  this  Court  expressly, 
and  not  to  the  Treasury.  The  fair  inference  to 
be  drawn  therefore,  from  this  Court  being  men- 
tioned in  one  clause,  and  omitted  in  the  other, 
is,  that  it  was  the  intention  of  the  Legislature 
to  give  the  jurisdiction  to  this  Court  in  the  one 
case,  but  to  exclude  it  'in  the  other. 

Before  we  enter  then  on  so  untrodden  a  path, 
and  overturn,  as  I  before  said  we  must,  the 
course  of  proceeding  in  the  Auditors  Office  from 
the  time  of  Queen  Elizabeth^  we  should  consider 
well  the  probable  consequences  that  would  ensue* 
Iij  the  first  place,  we  should  involve  this  Court 
in  so  much  business  of  a  most  voluminous  nature, 
and  attended  with  much  nicety  and  intricacy  of 
figures  and  calculations,  as  would  of  itself  employ 
eveiy  moment  of  our  time.  But  in  that  I  beg  not 
to  be  misunderstood.  I  do  not  mean  to  say, 
that  whatever  the  weight  of  business  may  be, 
we,  as  the  Judges  of  the  Court,  are  not  bound 
to  give  our  time  and  our  best  abilities  to  the 
discharge  of  it;  it  is  our  duty  so  to  do,  and  we 
must  get  through  it  as  well  as  we  can ;  the 
public  have  a  right  to  exact  from  us  our  utmost 

services, 
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services^   and  which,  I  will  only  add,  those  who       1819. 
have  gone  through  the  office  we  hold  know  to     ^1303^ 
be  sufficiently  laborious.     But  have  the  rest  of     Bx  parte 
the  people  of  England  no  right  to  some  portion 
of  our  time?    Is  the  Court  of  Exchequer  to  be 
open  to  no  other  business  and  no  other  suitors? 
For  I  will  venture  to  say,  that  if  every  dissatisfied 
Accountant  should  find  his  way  into  this  Court, 
after  a  dispassionate  investigation  of  the  Commis* 
sioners  shall  have  been  exercised  in  his  particular 
ca^  it  would  be  folly  for  us  to  attempt  to  attend 
to  any  other  business.     This  is  another   cogent 
reason   for   not   plunging   ourselves  hastily  and 
officiously  into   the   investigation  of  such  volu- 
minous and  intricate  accounts;  and  for  our  not 
entering  into  the  minutise  of  detail,  which  every 
Court  of  Law  and  Equity  have  found  themselves 
indispensably  obliged,  for  the  necessary  dispatch 
of  business,  to  delegate  to  special  officers   par- 
ticularly appointed  for  the  very  purpose  of  get- 
ting through  those  details,  which,  as  a  Court,  it 
would  be  impossible  for  us  to  do. 

But  if  we  are  in  every  instance  to  correct  the 
error  of  the  Commissioners,  if  they  shall  commit 
any ;  ex  vi  termini^  it  must  be  our  duty  not  only 
to  tell  them  wherein  they  have  erred,  but  to 
point  out  to  them  also  what  they  ought  to  have 
done.  Are  we  now  prepared  so  to  do  ?  I  pro- 
fess that  I  cannot  say  in  a  summary  manner  what 
would  have  been  a  good  or  a  bad  bargain  for 
the  public,  and  a  fair  one  for  this  contractor, 
forty  years  ago.     Nor  can  I  say  what  ought  to 

have 
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laiA  have  been  the  trae  construction  of  the  contract 
1808.  ^^  the  time,  under  circumstances  totally  un- 
^  Ex  parte  known  to  US,  and  which,  at  this  distant  period^ 
cannot  be  unravelled  or  explained  to  us.  Can 
we  know  the  difFerent  prices  of  the  various 
commodities  at  the  respective  markets  where  it 
might  have  been  necessary  or  adviscable,  or 
practicable  to  have  purchased  at  the  particular 
time*  and  under  the  then  existing  circumstances 
of  the  war;  6r  are  we  now  to  ascertain  the 
amount  or  difference  of  freights  from  the  dif- 
ferent ports  in  Europe^  at  which  the  articles  then 
actually  were,  or  might,  or  ought  to  have  been 
shipped,  without  having  any  reference  to  the 
certain  or  probable  places  of  destination  in  Ame^ 
rica^  all  depending  on  doubtful  events  and  the 
chances  of  war?  I  state  these  as  some  of  the 
many  circumstances  whkh  must  be  taken  into 
consideration  before  any  man  has  a  right  to 
pronounce  on  a  contract  made  so  long  ago  :  and 
to  shew  the  absolute  impossibility  of  this  Court 
entering  on  such  an  enquiry. 

But  it  was  said,  that  to  avoid  all  difficulties, 
we  might  direct  an  issue.  Is  that  a  serious  pro-' 
position  ?  Could  a  Jury  ever  get  to  the  end  of 
so  complex  an  enquiry?  The  thing  is  impos^ 
sible.  But  another  short  answer  is,  that  from 
the  beginning  of  time  to  the  present  day,  na 
such  issue  ever  was  directed.  The  present  ap- 
plication then,  being  pregnant  with  difficulty,  and 
loaded  with  inconvenience,  I  am  of  opinion,  that 
it  is  too  novel   and  dangerous  to  be  granted  ^ 

and 
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and  though  the  Court  has,  in  some  instances,  as  Ml9. 
I  before  stated,  Mt.  Rigby*s  for  example,  a  few  isos. 
years  ago,  interposed  for  the  purpose  of  calling  ^J^^^^ 
on  the  Auditors  to  proceed  in  what  was  their 
duty  and  particular  province,  namely,  to  prepare 
the  accounts  for  declaration ;  yet  to  transfer  such 
their  peculiar  office  to  the  Court  itself  is  a  very 
different  consideration.  Such  cases,  therefore, 
however  properly  decided,  can  never  guide  in  one 
likt  this.  The  Lords  of  the  Treasury  are  the 
ku  o\7n,  tried,  and  proper  persons  for  making 
such  contracts  as  this,  and  afterwards  the  Com- 
missioners, for  winding  them  up  and  settling  the 
account  with  justice  to  the  individuals  and  to 
the  public ;  and  I  will  add,  that  till  the  Judges 
of  this  Court  shall  become,  what  it  is  to  be  hoped 
they  never  will,  political  characters  in  this  coun- 
try, they  must  be  peculiarly  unfit  to  interfere  ia 
a  sort  of  business  that  may  so  frequently,  and 
sometimes  perhaps  unavoidably  must  turn  on 
political  hinges. 

The  Legislature  has  in  its  wisdom  constituted 
certain  persons  armed  with  large  and  important 
powers,  to  be  exercised  under  the  sanction  of 
their  oaths  for  the  execution  of  this  duty ;  the 
judgment  of  these  officers,  so  constituted,  ought 
not,  in  my  opinion,  to  be  dra^vn  into  question 
without  strong  grounds  for  imputation ;  and 
I  confess  that  I  do  not  see  my  way  sufficiently 
clear  to  pronounce  summarily,  that  in  the  pre- 
^nt  instance  they  deserve  any,  without  a  great 
deal     more   evidence   than   that  which  we  have 

before 
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1819.  before  us.  The  Board  of  Treasury  is  always  open 
^■^^^  '  to  any  application  which  public  Accountant*, 
Ex  parte     who  think  themselves,  aggrieved,  are  entitled  to 

ought  to  resort,  and  it  is  not  permitted  to  them 
to  take  it  for  granted,  as  was  hinted  at  in  the 
argument,  that  on  such  an  application  justice 
would  not  be  done  to  them.  I  am  theriefore 
decidedly  of  opinion  against  receiving  the  pre- 
sent motion. 

Thomson,  Baron. — After  the  very  full  and 
able  discussion  which  this  subject  has  received 
both  from  my  Lord  Chief  Baron  and  my  Brother 
Hothaniy  I  shall  content  myself  merely  with  de- 
claring my  opinion,  that  the  Court  ought  not  to 
comply  with  this  application  which  has  been 
made  to  it,  to  interpose  with  directions  to  the 
Commissioners  of  public  accounts,  respecting  the 
articles  of  the  account  now  depending  before 
us,  an(l  attempted  to  be  brought  in  question ;  and 
therefore  that  this  order  ought  to  be  discharged. 

Order  discharged. 
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The  fottowimg  cau  kaving  established,  after  full  argu^  Oc2/^(a    S^-^. 

ment,  on  principle  and  precedent  (notwithstanding  the   7    I 

wofv  than  dombt/U  obiter  opinion  of  the  mujofiiy  qJT  the 

Cmwrt  on  the  preceding  motion)  the  jurisdiction  of  the 

Barons,  sitting  as  the  Comrt   of  Exchequer,  over  the 

Commissioners  for  auditing  the  Public  Accounts,  and 
,whai  is  scarcely  less  imporiani,  the  proper  mode  of  ofr- 

iaining  redress  to  be  adopted  by  the  subject  seeking  re* 

lief  in  such  a  case;  and  that  it  may  be  pursued  in  the 
first  instance,  although  the  Accountant  have  not  been^ 

in  fact,  sued  or  impleaded, — the  Reporter  has,  with  con^ 

siderable  difficulty,  procured  authentic  materials  for 
furnishing  a  correct  report  of  both  the  cases :  and  having 

mtrmounted  the  labour  of  reducing  the  substance  of  the 

very  voluminous  transcripts  of  the  short-hand  writers 

employed  intakif^the  arguments  and  judgments,  and 

carefulfy  collating  the  subject-matter,  with  the  original 

brirfs  and  the  notes  of  the  Gentlemen  engaged  prqf»* 

sionally  in  arguing  the  question,  some  of  whom  hav^ 

kindly  taken  the  trouble  to  revise  the  whole, — he  now  . 
feels  himself  fully  sanctioned  in  venturing  to  cotnmit  to 

the  press  these  decisions  of  the  Court,  establishing  points 

of  such  vital  importance;  although  he  had  not  the  ad- 
vantage and  security  of  personally  hearing  them  pro^ 

nounced :  and  he  hopes,  that  by  their  publication,  he  is 

rendering  an  essential  service  to  the  Profession  and  the 

Public. 

The  obtiom  cduses  of  the  grettt  length  of  these  cases  are  the 
abstruse  subject-matter  and  novelty  of  the  doctrine,  the. 
remote  sources  of  the  reasoning  furnished  by  the  unusual 
labour  and  research  of  the  Bar  engaged  on  either  side, 
(and  on  the  former  occasion,  of  the  Bench  also)  the 
variety  of  the  arguments  adduced,  and  the  number  of 
precedents  cited  from  the  archives  of  the  Court;  but 
that  inconvenience  has  been  deemed  not  worth  conndera^ 
turn  where  so  much  valuable  information  is  siqtplied  by 
the  arguments  and  consequences  so  momentous  result 
from  the  decision^ 


VOL.  Yii.  L  Sir 


146  CASES  IK  THE  EXCHEQUER, 


Samrdufff 
ftSihFeb. 

1807.         gjj,  (Jeoroe  Colebrooke^  Bart,  and  others  v. 
;K)M,«2d,2&f  The  Attorney-General  and  others. 


1806.  ^ 

S8M  Jomcory.  Demurrer. 

1806. 

jitri^ian.  The  plaintiffs,  on  the  rejection  of  the  preced- 
TbeCommiMi-^^S  petition,  filed  the  present  hill  against  the 
S^Ste^'^nbilc  Attorney-General  and  the  surviving  assignees  of 

acoonnts,  as    •  Sir 

appointed  an- 
der  the  25th  of 

Geo,  the  3d.  cb.  52,  are  amenable  to  the  jarisdi<;t|on  of  the  Court  of  ExAe^Metf  and  sab- 
ject  to  their  contronl ;  that  statute,  in  fonniog  tiiem  into  a  Board  for  the  performance 
of  the  dnty  of  that  branch  of  the  original  business  of  the  Court,  being  held  not  to  have 
constituted  tb^m  an  independent  judicial  body,  nor  to  have  destroyed  or  transferred  the 
original  authority  of  the  Barons  of  tlie  Exchepier  sitting  as  a  Court  of  Judicature  over 
all  matters  of  revenue  accounts.-^The  Court  of  Exchequer  has  still  the  same  contronliog 
power,  in  its  judicial  capacity^  over  the  Conunissioners  for  auditing  the  public  aoeounts, 
as  it  previously  had  over  the  former  Auditors  of  the  Prest. 

Public  Aecaunis, 

Sembliy  Public  Accountants,  therefore,  who  may  have  reason  to  be  dissatisfied  vrith  the 
determination  of  the  Board,  in  disallowing  their  articles  of  discharge  or  imposing  sor- 
charges  on  fliem,  have  a  right  to  the  interposition  of  the  Court  of  Exchequer  in  their 
behalf,  on  a  suit  instituted  for  that  purpose:  and  the  Court  will  relieve  the  complainants 
on  a  case  of  equity  bemg  made  out  by  them,  by  referring  the  accounts  back  to  the  Com- 
missioners to  review  their  allowances,  &c.  or  they  will,  as  the^  were  formerly  wont  in 
the  case  of  the  Auditors  of  the  Prest,  direct  them  to  make  such  special  allowances  to 
^  the  Accountant  as  shall  seem  to  the  Court  to  be  just,  and  to  prepare  the  same  accord* 
Ingly  for  final  declaration. 

Quere  whether  the  declaration  of  accounts  by  the  Commissioners  for  auditing  the 
public  accounu  and  the  Treasury,  be  final,  and  concludes  the  Court  of  Exc&qur. 

Practice, 

An  Accountant  seeking  relief  in  this  Court  from  the  determination  of  the  Board, 
should  proceed  by  bia  to  be  filed  against  the  Attorney-General.  The  Court  will  not 
interfere  on  motion  upon  a  petition.    Vide  Ex  pwte  Colebrooke,  ante,  page  87. 

Demurrer  to  sueh  a  bill  over-ruled. 

CotutnutUm  of  Statuies. ' 

The  statute  of  25  Geo.  Sd.  ch.  52,  has  not  given  to  the  Lords  Commiasioners  for  execut- 
ing the  office  of  Lord  High  Treasurer,  any  judicial  authority  over  the  Commissioners 
for  auditing  tlie  public  accounts,  m  exclusion  or  derogation  of  the  paramount  jurisdic- 
tion of  the  Barons  of  the  Exchequer. 

The  statutes  providing  for  the  rfelief  of  subject  AccountanU.  who  have  equities  agatait 
the  Crown,  held  not' to  be  confined  to  cases  where  the  subject  be  actually  sued  or  im- 
pleaded, but  he  may  proceed  by  bill  in  equity  in  tlie  first  instance,  and  as  it  were  ^a 
«m*f,  and  that  during  the  pasting  of  his  accounU  before  the  Commissioners. 
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Sir  George  Colebrooke,   on    the   same  grounds,      1819. 
claiming,  as  before,  to  be  entitled  to  certain  allow-      i^gQ^^ 
ances  in  their  accounts,  which  the  Commissioners  colebrooks 
had  refused  to  make  to  them,  and  also  to  be  re-         «. 
Iieved  from  surcharges.  obnbral 

The  short  substance  of  the  matters  stated  in 
the  bill  is,  that  the  plaintiiF^  Sir  George  Cole-^ 
brooke,  together  with  certain  persons  whose  re- 
presentatives the  other  plaintiffs  were,  had  entered 
into  contracts  (in  1759  and  1761)  with  the  Lords 
Commissioners  of  the  Treasury,  for  victualling 
the  British  troops  in  North  America ;  --*•  that  they 
had  from  time  to  time  supplied  provisions  accord- 
ingly to  the  amount  of  384,347/.  17^.  7|rf.;  — 
that  after  the  expiration  of  the  contracts  (in  1 766)i 
the  contractors  delivered  in  their  accounts,  stating 
a  balance  to  be  -due  to  them  of  47,600/.  at  the 
office  of  one  of  the  Auditors  of  the  Imprest*,  for 
the  purpose  of  getting  them  passed;-^ that  not 
having  been  done,  and  the  accounts  remaining 
still  uninvestigated,  they  were,  in  1786j  laid  be- 
fore the  Commissioners  for  auditing  the  public 
accounts  (then  newly  appointed  under  the  recent 
act  of  Parliament),  for  the  same  purpose,  in  pur- 
suance of  their  precept 

The  bill  then  stated,  that  the  Commissioners 
had,  upon  the  investigation  of  the  accounts^ 
charged  the  Accountants  (as  they  alleged  uiyustly) 

*  Gommiuioners  for  auditing  the  public  acconnta  were  not 
at  that  tupe  appointed. 

L  S  with 
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1819.      with  a  sum  of  57,725/.  16*.  S^d.  as  the  value  of 
^'^[^^     provisions  remaining  on  hand  in  the  stores  of  the 
coLBBRooKB  prccediug  contractors,  Kilby  smd  Baker j  and  de- 
apd  other,     li^^^ed^y^r  to  ^hc  Accountants;  — and  that  the 
^q^VrVl    Commissioners  had  also   surcharged   them  (un- 
tod  other.,    justly),  with  a  sum  of  40,432/.  19*.  7^.  as  an 
over-charge  in  value  on  the  provisions  furnished 
by  the  contractors,  according  to  the  price  con- 
tracted to  be  paid. 

The  plaintiffs,  therefore,  prayed  that  the  de- 
fendants might  answer  the  premises; — and  that 
the  plaintiffs  might  be  declared  to  be  entitled  to, 
and  to  be  allowed  the  sum  so  surcharged : —  and 
that  the  Commissioners  for  auditing  the  public 
accounts^  might  be  directed,  by  the  order  of  this 
Court  J  not  to  charge  the  plaintiffs  with  the  sum 
of  57,725/.  16*.  Sid.  in  the  statement  of  their 
accounts. 

To  that  bill  the  Attorney-General  put  in  a 
general  demurrer,  for  that  it  contained  not  any 
matter  in  equity  whereon  the  Court  could  ground 
any  deqree,  or  give  the  complainants  any  relief 
against  him. 

1806.  The  Attorney-General  (Perceval),  Leycester^ 

^»^*v^^     and  Mitford^  now  appeared,  to  support  that  de- 
murrer. 

They  admitted,  that  (if  the  Court  had  juris- 
diction in  the  present  case,  and  if  the  complain- 
ants had  pursued  a  proper  course  in  adopted  this 

proceeding 
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proceeding  by  bill  against  the  Attorney-General)      1819. 
the  statements  in  the  bill  were  such  as  the  Court       1307^ 
MTould  probably  consider  ought  to  be  answered.  Coleb^^« 
They  professed,  therefore,  that  the  principal  object         v. 
of  the  demurrer  was  to  bring  before  the  Court  the    gbhbral 
question  of  its  having  jurisdiction  to  exercise  a  ju-    *° 
Acial  authority  over  the  Commissioners,  in  the 
matter  on  which  the  bill  was  founded.    That  ques- 
tion would  be,  in  substance  and  effect,  whether,  in 
a  case  where  the  accounts  of  a  public  Accountant 
have  undergone  a  course  of  investigation  in  the  re- 
gular manner,  before  the  Commissioners  for  audit- 
ing the  |>ublic  accounts,  and  a  stateipent  of  those  ac- 
counts has  been  accordingly  prepared  by  them,  for 
the  purpose  of  being  submitted  to  the  Lords  Com- 
missioners of  the  Treasury  for  final  declaration  — 
the  Barons  of  this  Court  have  power  to  interfere 
on  the  behalf  of  the  Accountant  (complaining,  by 
bill,  against  the  Attorney-General),  and  by  their 
order  to  require  the  Commissioners  to  make  allow- 
ances, which  they  had  in  the  exercise  of  their  au- 
thority under  statute  (25th  Geo.  III.  ch.  52.)  re- 
fused to  sanction,  or  to  strike  off  surcharges  which 
they  had  thought  proper  to  impose.      Another 
question,  they  stated,  would  arise  on  the  nature 
of  the  proceeding,  which  would  be,  whether,  if 
the  Court  possessed  any  such  jurisdiction,  an  Ac- 
countant  considering    himself  aggrieved,  might, 
before  any  suit  should  be  instituted  against  liim, 
apply  to  this  Court  for  redress,  by  means  of  a  bill, 
to  be  filed  against  the  Attorney-General,  founded 
on  an  alleged  claim  against  the  Crown. 

L  3  Oil 
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1819.  On  those  points,  they  insistedi 


1807. 

coLBBRooKB  Flfst,  that  the  Court  had  no  such  jurisdiction  ; 
*"  2.  *"  and  they  submitted,  that  the  present  deraurrer 
gbhbaal  was  founded  on  as  plain  and  obvious  a  principle 
^dothei^  as  if  it  had  been  put  in  to  a  bill  filed  in  thi3 
Court  by  the  failing  party,  in  an  ordinary  actioii. 
at  law,  complaining  that  the  jury  before  whom 
it  had  been  tried  in  a  Court  of  competent  juris- 
diction, had  not  done  him  justice  by  their  verdict ; 
for,  they  contended,  the  Board  of  Commissioners 
were  now  the  proper  and  only  constitutional  tri- 
bunal fdr  the  investigation  of  public  accounts, 
established  by  the  authority  of  Parliament,  and 
that  their  determination,  when  it  has  received  the 
confirmation  of  the  Treasury,  is  final  and  con- 
clusive ;  and  they  submitted,  that  if  in  the  pre- 
sent instance  the  party  complaining  had  been,  in 
fact,  aggrieved  and  wronged  by  the  determina- 
tion of  the  Board,  his  only  immediate  source  of 
appeal  was  to  the  Treasury  :  or  that  as  his  ultimate 
resource,  he  might  make  application  to  the  Crowa 
by  the  only  mode  known  to  the  Constitution,  the 
subject's  petition  of  right. 

They  stated,  that  the  chief  propositions  on  which 
they  meant  to  rely,  and  which  their  arguments 
would  be  offered  to  support,  were  — that  the 
Commissioners  for  auditing  the  public  accounts  as 
^t  present  constituted  under  the  25th  of  Geo.  III. 
ch.  52,  are  not  subject  to  the  controul  of  this 
Court  as  to  the  exercise  of  their  judgment  and 
discretion  in  performance  of  their  duty  of  audit-* 

ing 


BA8TBR  TBRMy  59  GZO.  lit.  151 

ing   the   public   accounts;     for    that  whatever       1810. 
jurisdiction  in   matters  of  public  accounts  the       -^^^^ 
Court  might  have  had  before,  it  was,  since  that  couebrooki 
statute,  incompetent  to  the  Court  so  to  mtertere         v. 
with  the  official  conduct  of  the  Commissioners    gemcral 
as  to  make  any  order  on  them,  directing  them  to    ■"  ®  *'^** 
sanction  any  charges  which  they  may  have  pre- 
viously refused  to  allow,  or  to  withdraw  any  sur- 
charges which  they  may  have  judged  proper  to 
impose  on  the  Accountants ;-— that  the  act  of 
Parliament    by  which  the  Board  of  Audit  was 
created,  in  order  that  they  might  supply  more 
efficiently  the  place  of  the  former  Auditors  of  the 
Imprest,  had  given  them  full  powier  to  take  the 
accounts   of  public  Accountants,    and  had  sub- 
jected them  to  no  other  controul  or  superintend- 
ance  than  that  of  the  Treasury;  the  eleventh 
section  having  expressly  enjoined  them  to  make 
no  allowances  but  such  as  they  shall  be  directed 
to  make  by  the  Treasury,  to  whose  declaration 
and  determination  the  act  finally  refers  the  au- 
dited accounts^,  thus  constituting  the  Board  of 
Auditors,  and   the  Lords  Commissioners  of  the 
Treasury  exclusively    and   conclusively,    a  sole 
and  entire  Court  for  the  investigation  and  passing 
of  the  public  accounts;  so  that  wherever  they 
shall  not  have  made  to  the  Accountant  sufficient 
allowances  in  their  audit,  the  Commissioners  were 
expressly  subjected,  by  the  terms  of  the  statute, 
(section  11)  to   the  further   order  of  the  Lord 
High  Treasurer  or  Commissioners  of  the  Treasury, 
to  whom   alone   the  ultimate  power  of  redress 
had  been  exclusively  given  ;  and  to  them  only,  on 

l4  all 
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1619.  .  alt  such  occasions,  was  the  Accountant,  in  every' 
^^^^     case    of  supposed  injustice,   directed  to  apply, 
CoLKBRooxK  and  that,  upon  special  statement  of  the  matter  of 

and  others  -   •  ■■ 

V.  complaint  In  fine,  that  subject  bnly  to  such 
€ttNE9ULL  controul,  the  Commissioners  for  auditing  the 
'  ®  *"•  public  accounts  now  formed  a  judicial  forum, 
with  full  authority^  in  the  words  of  the  statute, 
to  ^^  try  and  examine  the  several  accounts  and 
vouchers  which  shall  be  transmitted  to  -  them 
fiom  time,  with  as  little  delay  as  possible,"  (sec-^ 
tion  10),  and  that  thereforet  excepting  the  Trea- 
sury, they  were  not  responsible  to,  or  controuU. 
able  by  any  other  authority  whatever ;  for  that 
from  the  general  tenor  and  purview  of  the  statute, 
it  was  to  be  collected,  that  their  decision  was  to 
be  final ;  and  therefore  if  the  Court  of  Exchequer 
ever  had  any  jurisdictipn  or  authority  over  the 
Auditors  of  the  Prest,  the  statute  of  the  35  Geo.  IIL 
had  virtually  taken  it  away  as  fully  as  if  it  had 
expressly  and  in  terms  so  provided. 

They  denied,  however,  that  the  Barons  of  the 
Exchequer  ever  had  any  judicial  power  over  the 
Auditors  of  the  Prest,  independently  of  the 
Treasurer,  and  if  they  had,  they  asserted,  that 
by  the  S5  Geo,  III.  that  controul  was,  if  not  in 
words,  in  effect  and  by  operation  of  the  prcK 
visions  of  the  act,  abolished  with  respect  to  the 
Commissioners  appointed,  and  to  be  appointed, 
»inder  it 

Py'that  statute,  they  observed,  the  present  Com^ 
mi3sioner9  for  auditing  the  public  accounts  were» 

in 
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ki  termsy  expressly  substituted  in  the  place  of  the  laio. 
Auditors  of  the  Imprest  (section  1),  and  were  ^qq^^ 
invested  with  all  the  powers  and  authorities  (sec-  colebroom 
tion  8)  of  those  Auditors  in  the;  exercise  of  their  ». 
<iuty»  and  were  declared  to  be  subject  to  such  omfiRAi.* 
control  only  as  they  were  subject  to,  and  to  no 
•tiler :  and  they  noticed  that  the  act  gives  the 
Commissioners  many  other  and  higher  powers 
(«ich  as  examining  Accountants  on  oath  (section 
IS),  and  others)  than  those  Auditors  ibrmerly  had, 
80  that  they  were  placed  on  a  very  superior  footing, 
and  by  a  higher  authority.  The  statute,  however, 
having  referred  to  the  office  of  Auditor  of  the 
Imprest  in  describing  and  fixing  the  duties  and 
powers  of  the  Commissioners,  rendered  it  ma- 
terial to  the  investigation,  that  the  actual  cha- 
racter, functions,  and  authorities  of  those  officers, 
and  the  control  to  which  they  had  at  any  time 
been  subject,  should  be  enquired  into  and  ascer- 
tained. As  the  summary,  therefore,  of  what 
they  had  been  enabled  to  collect  respecting  them 
in  the  course  of  their  researches  on  the  subject, 
they,  observed,  that  they  appeared  to  have  been  first 
appointed  and  endowed  with  the  high  authority 
and  powers  which  they  afterwards  exercised,  in  the 
second  year  of  the  reign  of  Queen  Elizabeth^ 
superseding  the  then  existing  office  of  the  Au* 
ditors  of  the  Exchequer;  and  that  they  had  con- 
tinued from  that  time  till  the  S5  Geo.  III.  to  act 
with  very  great  latitude  of  discretion  in  the  ju- 
dicial functions  of  examining  and  passing  the 
accounts  of  public  Accountants,  and  adjudicating 
on  the  allowance  and  disallowance  of  every  article 

of 


andothcn. 
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iBlo,  of  discharge  submitted  to  them  by  the  Account-^ 
"^Q^  ant;  -—  that  their  determination  was  afterwards  ia 
CoLBBBooKB  the  regulax  course  laid  before  the  Treasurer  and 
^  V.  Chancellor  of  the  Exchequer,  for  their  final  de- 
QEKKRAh  claration,  with  which  the  fiarons  (unless  where 
one  or  more  of  them  may  have  been  required  to 
assbt  the  Treasurer),  have  never  had  any  thing  to 
do»  nor  have  they  ever  taken  on  themselves  to  in- 
terfere, and  that  accordingly  there  are  no  instances 
to  be  adduced,  wherein  the  fiarons  have  in  any 
respect  assumed  jiuisdiction  over  the  conduct 
of  the  Auditors  of  the  Imprest,  which  .« may 
not,  when  explained,  be  distinguished  from  such 
an  interference  as  would  afford  ground  for  es- 
tablishing that  they  had  any  authority  so  to  in* 
terfere  in  their  judicial  capacity  as  a  superior 
Court,  to  whose  control  the  Board  was  subject. 
From  the  absence  of  instances,  therefor^  wherein 
the  Court  had  ever  exercised  a  controlling  power 
and  jurbdiction  over  the  Auditors  of  the  Imprest, 
they  urged  that  there  could  never  have  been  any 
inherent  authority  in  the  fiarons,  under  which 
they  might  have  superintended  the  conduct  of 
the  Auditors  of  the  Imprest,  or  redressed  com-* 
plaints  of  their  acts;  and  if  not,  h  fortiorif  they 
could  not  have  any  such  jurisdiction  over  the 
Commissioners  for  auditing  the  public  accounts, 
constituted  by  the  high  authority  of  an  act  of 
Parliament  rendering  them  an  independent  ju^ 
dlcial  body. 

They  acknowledged  that  a  necessary  conclu- 
sion to  be  deduced  from  these  propositions  would 

be, 
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be,  tbdt  the  Board  of  Commissioners  must  be  con-      iwa 
sidered  a  judicial  Court,  from  which  there  was  no       ^^^^ 
appeal  but  to  the  Treasury,  beyond  which  there  colbbrook* 
could  be  no  further  appeal :  and  they  anticipated        «. 
that  it  would  be  objected  that  such  a  Court  would  be    OBnRAL  * 
an  anomaly ;  but  they  insisted,  that  it  was,  never*    •^^  "• 
theless,  fully  competent   to  the  Legislature    to 
create  such  a  tribunal;  and  the  only  question 
would  then  be,  whether  the  Audit  Act  had  not, 
in  effect,  virtually  so  constituted  the  Commissi* 
oners  for  auditing  the  public  accounts,  referring 
the  Accountant  solely  to  the  Lord  High  Treasurer^ 
or  the  Commissioners  for  executing  that  office, 
as   the  last  resort.     Thus,  they  submitted,  the 
Legislature    had,  itself,   as  if  anticipating  such 
an  objection,  supplied   the  defect  by  furnishing 
a  substitute,  and  accordingly  the  Accountant  is 
g^ven  the  opportunity  of  appealing  to  the  very 
high  and  competent  authority  of  the  Lords  Com- 
missioners, and  of  being  heard  before  them  by 
Counsel,  when,  after  due  consideration  of  all  the 
particulars,  they  are  directed  to  grant  their  war- 
rant to  the  Commissioners  to  prepare  the  accounts 
for  declaration  as  before  accustomed,  and   that 
declaration  of  the  accounts  is  final  and  conclusive 
in  the  nature  of  a  record  *. 

With  a  view  to  shew  that  the  statute  had  So 
constituted  the  Board  of  Audit  as  the  immediate 
Court,  and  the  Treasury  as  the  Court  of  appeal 

*  Vide  pages  112  and  113  of  Mr,  Baron  Cfraham*s  judg- 
ment in  Ex  partt^  Cokbrooke,  ante. 

from 
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1819.  from  their  determination;  they  entered  info  a 
^^^^  minute  and  critical  investigation  of  the  several 
CoLKBRooKB  scctions  of  the  act  of  Parliament,  and  contended, 
«.  that  as  efficacy  and  promptitude  in  the  perform- 
^KKBRA  J'  ance  of  their  duties  by  the  Commissioners,  had 
and  othen.  ^y^^xx  the  chief  objects  of  the  statute,  which  was 
apparent  from  ail  part;s  of  it,  it  had  created  the 
Board  of  Audit  a  competent  judicial  body,  for  the 
full  adjudication^  in  the  first  instance,  of  all 
matters  in  difference  between  the  public  and  the 
Accountant,  subject  always  to  the  control  of  the 
Commissioners  for  executing  the  office  of  Lord 
High  Treasurer,  and  to  them  only;  and  finally, 
amongst  others,  as  a  strong  and  particular  instance 
of  the  extent  of  authority  given  to  the  Commis- 
sioners by  the  Legislature,  they  adverted  to  the 
provisions  in  section  19,  where  the  act  (after 
directing  the  names  of  defaulters  in  delivering 
their  accounts  to  be  transmitted  to  the  office 
of  his  Majesty's  Remembrancer,  that  the  usual 
process  may  issue),  has  required,  that  if  the  Ac- 
countant can  state  any  special  reason  for  justifyr 
ing  a  delay  of  the  process,  that  statement  is  to 
be  made,  even  on  so  important  a  judicial  occasion, 
not  to  the  Court  of  Exchequer^  but  to  the  Trea- 
sury. They  urged  further,  that  not  only  had  tlie 
statute  thus  expressly  invested  the  Lords  Com- 
missioners of  the  Treasury  with  the  entire  and 
ultimate  control  over  the  Commissioners  for  audit- 
ing the  public  accounts ;  but  by  having  mentioned 
the  only  instances  wherein  the  Court  of  E.rchequer 
was  thereby  authorised  to  interfere,  it  had,  on 
the  well  kno wa  principle  of  construction,  vi  rtual  ly 

excluded 
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excluded  this  Court  from  all  authority  or  jurisdic-     ,^^ 
tion  which  it  might  before  have  had  in  every       1607. 
other,  case.     The  only  occasions  on  which  the  ^^IJ^I^* 
act  had  authorized  and  empowered---*^  word  im-    ^    «• 
parting  an  original  and. first  delegation  of  such  an    ^'""^ 
anthority— the  Court  ofEscheguer  to  act,  they 
observed,  were  in  cases  of  fines  being  set  on  Sub- 
accountants  (the  Court  of  Exchequer  being  then 
authorised  to  set  and  impose  such  fines  as  on  ap«* 
plication    to   them  for  that  purpose,  they  shall 
think  fit,  section  SO)  <—  and  where  the  Account- 
ant may  have  lost  necessary  vouchers,  in  which 
case,  also,    the  Court  of  Exchequer^   ota  appli- 
cation,  are  authorised  and  required  to  call  be- 
£t>re  them  the  Commissioners  and  the  party  ac- 
counting,   and  after    notice    to  the  Attorney- 
General,  and   on   hearing  the  evidence   on  all 
sides,  they  are  to  make  such  order  as  they  may 
think  fit,  (section  £S).    As  an  authority  on  that 
point,  they  cited  the  argument  of  Lord  Somers 
in    the  Banker's   case  (a),   who   labours    much 
to  shew  that  the  jurisdictio|i  of  this  Court  was 
anciently  considered  to  be  very  much  restrained 
even  in  what  was  ^^  immediately  their  business, 
viz.  matters  of  account  depending  before  them, 
in  which  they  could  make  very  few  allowances, 
however  just  and  reasonable  in  theniselves,  with- 
out a  particular  authority  under  the  great  or  privy 
Seal,"  (p.  147  aJ)  '— and  they  observed,  that  the 
nvhole  of  Lord  Somers's  very  elaborate  ai-gument 
in  that  case^  goes  to  establish  that  this  Court-has 

(a)  Stote  Truds,  yd.  xL  p.  U7. 

no 
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1.B19*      no  such  power  as  the  plaintiffs  attribute  to  it,  but 

^j^^     that  the  Treasurer^  as  the  highest  authority  in  the 

CoLBBRooKB  Couft,  dloue  has  that  power,  and  that  the  Barons 

V.         are  subordinate  and  ancillary  to  him  (p.  151)  in 

qbneral    all  matters  regarding  the  passing  and  allowing  of 

M4«Uim.    the  public  accounts^  for  which  his  Lordship  cites 

the  Mirror f  cap.  1.  sec.  14,  where  it  is  said  that 

<^  the  business  of  the  Exchequer  (the  Barons)  i» 

only  for  the  King's  profit,and  to  hear  and  determine 

torts  done  to  the  King  and  his  Crown  in  right  of 

his  fiefs    and  franchises,   and  the  accounts  of 

bailiffs,  &c.  by  the  view  of  a  Sovereign  who  is  the 

Treasurer  of  England.^ 

That  this  Court,  when  composed  of  the  Trea^ 
surer  and  Barons,  had  a  superintending  authority 
in  certain  respects  over  the  Commissioners  for 
auditing  the  public  accounts,  analogous  with  that 
of  the  Court  of  King's  Btnch^  over  magbtrates 
and  others  whose  authority  emanates  from  that 
Court,  they  did  not  deny ;  or  that  the  Court  might 
order  them  to  proceed  in  the  exercise  of  their 
functions,  if  they  wholly  neglected  their  dutyj 
but  they  submitted  that  they  could  not  (nor  could 
the  Court  of  King's  Bench  in  the  instance  put) 
prescribe  to  them  in  what  manner  their  duties 
should  be  performed^  the  utmost  which  they  could 
do  being  to  order  them  to  review  their  determina^ 
tions,  not  that  they  should  alter  them  in  particular 
respects;  for  that  the  Commissioners  were,  for  the 
purpose  of  their  duties,  like  magistrates  &c.  in- 
vested with  a  judicial  character,  and  were  not 
merely  ministerial  officers* 

They 


aod  otheti. 
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They  then  traced,  in  elucidation  of  these  ar«       1619. 
guments,  the  statutory  history  of  the  appointment     ""^^^^ 
of  Auditors  of  the  Revenue,  beginning  with  the  Colebrook« 
act  of  the  27 Hen.  VIU.  ch.  27,  establishing  the         v. 
Court  of  Augmentation,  with  Auditors,  and  which     gembbal* 
was  confirmed  by  the  7  Edw.  VI.  ch.  9.  till,  by 
the  1  Alary y  sess.  S.  c.  10,  that  Court  was  dis- 
solved, though  afterwards  ineffectually  attempted 
to  be  annexed  to  the  Court  of  Exchequer  by  letters 
patent,  to  which  was  appended  a  schedule  of 
articles  for  their  regulation  and  guidance.    The 
appointment  of  Auditors  of  the  Prest  having  been 
first  established  by  charter  in  the  Sd  Eliz.  with  full 
power  and  authority  for  the  determination  of  all 
accounts  of  persons  to  whom  money  had  been  im- 
prested,  with  reference  to  the  appointment  of  the 
Auditors  of  the  Court  of  Augmentation,   that 
would  be  the  period  from  which  it  would  be  most 
useful  to  commence  the  proposed  enquiry,  as  from 
that  time  the  office  acquired  the  importance  of 
judicial  authority  emanating  from  the  Treasury, 
heing,  in  effect,  a  transfer  or  delegation  of  that 
part    of  the  Treasurer's  duties  to    competent 
persons  of  rank  and  responsibility,   and  which 
never  had  formed  any  part  of  the  business  of  the 
Barons  of  the  Exchequer  independently  of  the 
Treasurer,  although,   as  ancillary  to    that  high 
officer,  they  might  often,  in  his  presence,and  under 
wnction  of  his  authority,  have  assisted  him  in  that 
^wty  as  they  were  formerly  sometimes  wont  to 
^Oi  tut  not  as  a  Court  to  whose  competency  their 
Presence  was  necessary.     By  the  terras  of  the 
commission  to  the  Auditor,  he  was  ditected  to 

audita 
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1619,  audit,  &c.  "  and  by  and  with  the  advice,  autho-«r 

""^i^  rity,  and  consent  of  the  Lord  High  Treasurer  6f 

CoLBBRooKv  England^  the  Chancellor,  and  Under  Treasuref^ 

and  others  ^j^^^.^  ^  determine,  &c. ;"  the  determination  of  the 

gmbrjx  '  account  being  distinctly  reserved  to  the  original 

and  others,  authority,   the   heads   of  the  Court  of  Exche- 
quer.* 

They  then  referred  to  Madox  (Hist.  Exch. 
cap.  24,  sec.  7),  for  an  account  of  the  manner  ia 
"Which  Auditors  were  anciently  appointed  by  the 
Crown,  which  was  in  the  same  manner  -as  the 
Barons  and  great  men  of  the  kingdom  appointed 
theirs  for  auditing  their  own  bailiffs'  accounts,  and 
of  the  duties  of  such  Auditors  at  that  period. 

They  next  applied  themselves  to  the  considera- 
tion of  the  object,  nature,  and  effect  of  the 
present  bill,  to  shew  that  it  could  not,  on  princi- 
ple, nor  in  form  or  substance,  be  supported.  They 
observed  that  it  would  be  attempted  to  be  justified 
by  the  provisions  of  the  33  Hen*  VIII.  ch.  39, 
s.  79,  giving  p6wer  to  the  Courts  in  which  sub^ 
jects  should  be  impleaded  by  the  Crown  to  plead 

*  Tbe  foUoYing  is  flie  cemmencemeat  of  Ihef  fonn  of  tbo 
appointment  of  Auditors  of  the  Prest,  by  letters  patent,  ia 
the  reign  ai  EliTsaheth:-- 

**  For  certain  good  cansds  moving  as,  w^  do  ordain  and 
appoint,  that  from  henceforth  there  shall  be  two  Auditors^ 
'  called  Auditors    of  the    Prest    and    Foreign  Accounts  — 

that  they  shaU  have  power  and  anthority  to  hear  and  deter- 
mine the  acconnts  of  the  Crown,  in  the  same  manner  as  the 
two  Auditors  lately  appointed  and  assigned  for  the  aforesajd 
purposes  in  the  Court  of  Augmentation," 

in 
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10  bar  iny  good  matter  of  discbarge;  but  tbey       i8i^ 
conteaded,  that  a  party  could  not  be  considered  to      ^isotT 
be  in  a  situation  to  avail  himself  of  the  equity  of  coLSBnoon 
that  act,  unless  some  legal  or  equitable  proceed-         I, 
ing  were  pending  against  hiin  in  any  of  the  King's   ^GS«"r 
Courts.    That,  they  urged,  was  the  tesult  deduced    -"^  •«»«"- 
by  Sir  Edward  Coke  from  the  case  bf  Sir  Thomas 
Cecil  (a),  who  could  not  have  filed  his  .  bill j  if 
process  had  not  been  sued  against  him  on  his 
bond ;  nor  could  the  Court  have  made  a  decree^ 
Theysubmittedi  therefore,  that  as  the  Court  could 
not  BOW  interfere  to  prevent  the  issuing  process 
when  the  account  should  be  declared,  the  present 
bill  was  at  least  premature,   and  eould  not  be 
entertained  till  the  actual  commencement  of  a 
suit  by  the  Crown^  and  by  way  of  defence  there- 
to.    Such  was  the  opinion  bf  Lord  Sotners  in 
the  Banker*$  case,  p.  148,  who  says,    speaking 
of  the^tat;  5  Rich.  II.  c.  10,  "  The  power  (of  or- 
dering payment  of  money  out  of  the  receipt)  is 
roost  directly  restrained  to  the  receiving  of  pleas 
in  discharge  of  persons  impeached  for  debts  bf 
accountSi   and  can  never  be  extended  to  cases 
where  parties  come  as  plaintiffs  to  recover  de^ 
mands  originally  against  the  King ;  nor  is  there 
the  authority  oi  any  law  book  pretended  to  wairant 
such  interpretation."  And  they  insisted,  that  the 
mode  of  proceeding  now  adopted  was  such  as  could 
not  be  rendered  available  or  effectual  against  thfi 
Crowni 

They  then  suggested,  that  if  the  Court  shoulcl 
be  of  opinion  that  it  had  jurisdiction  in  this  case 

(a)  f  R«p.  Ho* 
\0L.  VII.  u  it 
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1819.  it  would  impose  on  them  the  duty  of  investigating 

^^^  the  items  of  a  most  extensive  account,  most  of 

CoLVBRooKB  it  involviog  an  enquiry  into  the  price  of  provisions 

o.   "  so  long  ago  as  that  it  could  not  now  be  ascertained* 

omnmiir  Having  insisted,  that  in  the  present  case  there  was 


•Motliert. 


no  matter  of  law  arising  on  any  question  de- 
pending on  legal  principles,  which  could  even 
apparently  justify  the  interference  of  the  Barons 
as  a  Court  of  Law,  they  submitted,  that  to  give  the 
Court  jurisdiction  in  it  there  must  be  an  inherent 
right  in  them  to  take  the  accounts  from  the  hands 
of  the  Auditors  at  any  time,  and  under  any  cir« 
cumstances,  and  to  proceed  themselves  to  the 
audit  on  the  application  of  the  accountant,  which 
not  only  would  render  the  office  altogether  in* 
sufficient  and  nugatory,  but  would  draw  to  this 
Court  a  duty  which  could  not  be  performed  by 
means  of  its  ordinary  and  only  modes  of  proceed- 
ing in  analogous  cases  —  a  reference  to  the  Deputy 
Remembrancer,  or  (still  less)  by  the  intervention 
of  a  Jury  on  an  issue ;  and  they  again  strongly 
contended,  that  if  the  Court  ever  did  possess  such 
an  authority  over  the  ancient  Auditors  of  the 
Court,  or  of  the  Imprest,  since  the  statute  of 
the  25th  Geo.  III.  they  had  no  longer  any  right  to 
exercise  it,  all  controlling  power  being  by  that 
act  vested  solely  in  the  Lords  Commissioners  of 
the  Treasury,  with  the  two  exceptions  expressly 
provided  for  by  the  20th  and  23d  sections  of  the 
act,  by  which  this  Court  have  now  their  separate 
duties  particularly  assigned  to  them.  In  all  other 
respects,  the  Commissioners  are  declared  to  be 
entirely  and  excliuively  subject  to  the  direction 

of 
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of  l3ic  Treasury,  who,  alone,  have  now  the  whole      1819. 
judicial  authority  under  the  act  of  Parliament,  if     ^'J^JJJ^ 
indeeH  the  Treasurer  had  it  not  before,  and  that  coiunooxi 
wholly  and  exclusively  at  common  law* 


They  also  pressed  much,  as  an  integral  objec 
tion  to  this  course  of  proceeding,  its  utter  in- 
efficacy,  from  the  impracticability  of  affecting  the 
Commissioners  for  auditing  the  public  accounts 
through  the  medium  of  the  Attorney-General,  by 
any  decree  whidh  the  Court  might  make  against 
him,  which  must  be  wholly  nugatory  as  to  him  and 
them ;  because  the  Attorney-General  has  certainly 
no  authority  or  control  over  the  Commissioners  by 
virtue  of  his  office,  or  otherwise,  and  no  power  or 
means  of  compelling  them  to  adopt  any  line  of  con^ 
duct  which  might  effect  the  object  of  the  party 
now  applying  to  this  Court ;  inasmuch  as  any  de^ 
cree  which  the  Court  might  make  as  against  the 
Attomey-^General  in  such  a  suit  as  the  present, 
could  not  be  operative  on  the  Commissioners,  who 
were  not  before  the  Court,  and  would  not  be 
bound  by  aiiy  decision  which  the  Court  might 
pronounce  against  the  Attorney*General;  and  he, 
on  the  other  hand,  had  nothing  to  do  with  the 
conduct  of  the  Auditors,  and  was  not  under  any 
responsibility  for  their  acts,  nor  liable  for  what 
the  Commissioners  should  have  done,  and  had 
'110  power  to  direct  them  as  to  what  they  were  to 
-do  in  the  execution  of  their  office. 

Adverting  again  to  the  remedy  by  petition  of 
right,  as  the  only  mode  of  redress  open  to  the 

M  S  subject, 


and  others 
Attqhiibt* 

wad  others* 


I$4 
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1819.  subject,  they  cited  the  authority  of  Lord  SomerSf 
^^^  in  die  Banker's  case,  who  says,  "  I  might  pro- 
coLEBRooKi  ceed  to  very  great  numbers  of  instances  where  the 
subject  was  put  to  his  petition  for  the  allowance 
of  Just  and  reasonable  pleas  by  way  of  discharge, 
upon  accounting  in  the  Exchequer*^  {a)  :  and  he 
cites,  (p.  150)  Everle's  case,  (Ryley,  251),  as  an 
authority  to  shew  that  that  was  the  proper  and 
only  remedy. 


Attorney- 

OCHBRAL 

ROdotlieii. 


They  finally  contended,  that  whatever  doubts 
might  have  formerly  existed  as  to  the  authority 
of  the  Court  of  Exchequer  in  such  matters,  the 
Audit  Act  had  entirely  removed  them,  by  con- 
stituting a  competent  Court  for  the  complete  ad- 
judication of  all  matters  of  account  between  the 
subject  and, the  Crown,  entirely  annulling  thereby 
the  obsolete  CoUrt  of  Accounts,  which,  in  remote 
times,  had  certainly  formed  one  of  the  con- 
stituent Courts  of  the  King's  Exchequer,  and  had 
established  in  its  stead  a  tribunal  better  adapted 
for  the  prompt  and  efficient  performance  of  that 
branch  of  the  public  business.  They  therefore  sub- 
mitted that  this  demurrer,  founded  on  the  ground 
of  the  Court  having  no  jurisdiction  over  the  sub- 
ject-matter of  die  bill,  ought  to  be  allowed* 


1805. 


JPlumer^  Fonblanque,  and  Dauncey,  in  support 
of.  the  bill>  contended,  first,  that  the  Court  of 
sMw!Lry.  Exchequer,  "  the  so vca-eign  Auditors  of  the  King- 
dom,"  as  they  are  termed  in  the  books  of  the 


\a)  Banker's  ease,  p»  147. 


highest 


ftlld  otiMO* 


east£e  tbrh,  59  GEO*  III.  16s 

highest  legal  authority  (a),  had  full  jurisdiction  in      1B19. 
the  matter  now  brought  under  their  consideration      xao7. 
by  this  bill,  to  interfere  both  to  urge  and  to  con-  comsmooki 
trol   or  check  the  Commissioners   for  auditing         •. 
the  public  accounts  in  the  exercise  of  their  im-    GinsftAL  * 
portant  duties;  —  and,  secondly,  that  the  mode 
of  proceeding  by  bill  against   the  Attorney-Ge- 
neral, which  had  been  resorted  to  and  adopted 
upon  tlie  present  occasion,  was  the  proper  and 
only  course  for  redress  to  be  pursued  by  parties  in 
die  situation  of  the  plaintiffs,  seeking,  as   they 
did,  to  be  relieved  from  the  consequences  of  the 
erroneous  determination  of  the  Commissioners  for 
auditing  the  public  accounts,  by  the  interposition 
of  this  Court,  in  their  behalf;    whose    duty  it 
therefore  was  to  relieve  them,  in  a  case  like  the 
present,  where  the  facts,  charged  by  the  bill,  and 
admitted  by  the  demurrer,  furnished  the  party 
complaining  with  an  equity  on  which  such  a  suit 
might  be  founded,  and  that  therefore  it  ought  to 
be  entertained. 

They  much  pressed  the  topic  anticipated  that 
it  was  glaringly  incompatible  witli  the  system  and 
constitution  of  British  jurisprudence,  and  every. 
principle  of  the  law  of  England^  that  a  tribunal 
(if  indeed  the  Board  of  Commissioners  for  audit- 
ing the  public  accounts  could  be  so  called)  such 
as  they  formed,  and  constituted  as  they  were,  being 
nominated  and  appointed  by  the  Crown  should 
be  subject  to  no  sort  of  appeal.  The  particular 
duties  entrusted  to  them  were  no  less  than  the  ad- 

(a)  Com.  Dig.  tit. "  Conrt  of  Exchequer,"  D.  3.--Subdivi», 
''  the  Court  of  Accounts/'—  and  4th  Inst.  115. 

M  3  judication 
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WW.     jitdkatiott  and  determination  of  counter-claims^ 

ia07.      involving  rigbtfi  and  interests  often  of  immense 

coBBBBooics  pecuniary  amount  and  great  legal  difficult  be- 

«.         tween  the  Crown  and  the  subject  accountant— 

GnfciLur*  the  individuals  being  in  no  way  connected  with. 

•Qd^^n.    jj^^  j^^ — ^^j  ^^j^^  however  well  chosen  they 

might  be  in  point  of  integrity  and  all  other 
moral  respects,  for  their  office,  were  deficient  in 
a  most  essential  and  indispensible  qualification  for 
so  important  a  charge  in  that  they  were  persons 
who  were  not  possessed  of  any  legal  knowledge 
or  fitness,  and  could  not  therefore  be  properly  in- 
vested with  any  judicial  character  or  authority, 
without  which  they  could  not  be  considered  com- 
petent to  the  ultimate  discharge  of  such  extensive 
powers*  Yet  such  were  the  persons  who  were 
oonteiided  to  be  authorised  to  decide  finally,  and 
determine  conclusively  on  all  questions  pending  be- 
tween the  Crown  and  the  subject,  regarding  the  aU 
lowance  of  the  articles  of  discharge  in  an  account- 
ant's accounts,  without  appeal  or  being  sulgect  to 
the  revision  or  superintendence  of  any  Court  of 
law,  erected  for  tlie  due  administration  of  justice  in 
the  kingdom :  of  at  least  with  only  the  semblance 
of  an  appeal ;  for  it  was  obvious  that  an  applica- 
tion to  the  Treasury,  a  body  in  all  respects  of  the 
same  nature  as  themselves,  if  they  were  not 
merely  a  higher  department  only  of  the  same 
office,  and  whose  Ultimate  determinatioo,  if  it 
were  conclusive,  would  be  open  therefore  to  pre- 
cisely the  same  objections  as  might  be  urged 
on  the  ground  o£  tliat  defect  in  the  inferior  branch 
of  the  same  official  body. 

They 
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They  insisted^  therefore,  that  there  mu3t  exkt      1819. 
somewhere  a  controlling  and  superintending  power       ieo7. 
over  the  conduct  of  the  Board  of  Commissioners  for  ^^^^^^ 
auditing  the  public  accounts,  that  the  dispensers         •• 
of  such  power  should  be  mvested  with  a  legal  and    ^^mskal 
judicial  character,  so  as  to  form  a  competent  con- 
stitutional tribunal,  which  might  revise,  and,  if 
necessary,  reform  their  acts ;  for  those  acts,  in- 
volving to  an  incalculable  extent  the  rights  and 
claims  of  the  accountant  (although  at  the  first 
glance  they  might  appear  to  proceed  and  be  found- 
ed upon  the  mere  investigation  of  matters  of 
acccNint,  and  articles  of  charge  and  discharge, 
and  sometimes  of  simple  matters  of  fact)  must 
often  necessarily  depend  on  the  determination  of 
nice,  intricate,  and    important    points    of  strict 
law,  as  when  (which  must  frequently  happen) 
the  Commissioners  would  have  to  decide  questions 
turning  on  the  legal  construction  of  contracts,  or 
the  admissibility  of  evidence  and  other  difficulties 
i^  the  solution  of  which  legal  knowledge  must  be 
i^ecessarily  requisite,  and   which  could    only  be 
satisfactorily  determined  by  lawyers,  clothed  with 
judicial  authority^ 

They  then  submitted,  first,  that  on  the.  f^ir 
construction  of  the  SSthGeo.  III.  the  Board  of 
Commissioners  for  auditing  the  public  accounts, 
Cither  were  a  body  of  officers,  whose  duty  w^s 
chiefly  nunisterial,  constituting  collectively  under 
the  authority  of  the  act  of  Parliament,  a  minor 
branch  of  the  Court  of.  Exchequer,  for  the  pur- 
pose of  relieving  it  from  the  burthen  and  waste 

m4  of  ^ 
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I9i9r      of  timp  of  performiiig  those  subordinate  duties 
^^^     which  the  statute  had  therefore  delegated  to  them : 
CoLBBBoou  or  it  was  at  the  utmost  an  inferior  dependent  tri- 
©.         bunaly  and  even  if  distinct  from  the  Court  of  Ex- 
QMBwkAh"   chequer,  still  always  subject  to  the  ultimate  cour 
•    *^  *"*    trol  and  jurisdiction  of  the  superior  Court,  whoso 
iiiherent  and  constitutional  authority  the  statute 
has  neither  destroyed  nor  taken  away,  nor  trans- 
ferred ;  and  were  the  statute  to  be  otherwise  con- 
strued, the  subject  who  might  be  aggrieved  by  any 
arbitrary  and  unjust  determination  of  this  official 
Board,  would  be  wholly  without  means  of  redress 
for  want  of  some  legal  authority  to  which  he 
might  appeal    or  complain,  and  the  law  would, 
for  the  first  time,  be  found  to  endure  an  anomaly 
in  the  acknowledged    existence    of  a  possible 
wrong,  without  furnishing  the  means  or  power  of 
providing  a  remedy. 

They  then  proceeded  to  shew,  by  reasoning 
founded  on  documents  produced,  after  a  most 
(extensive  and  laborious  research  from  among  the 
records  of  the  Court— r from  the  History  of  the 
Exchequer,  since  the  earliest  period  known — from 
the  nature  and  origin  of  its  constitution  and  crea- 
tion^ and  the  objects  of  its  power  and  duties -r- 
and  from  the  continued  usage  and  course  of  its 
practice,  down  to  the  present  day,  derived  from 
the  information  of  the  various  text  writers  and 
reporters  particularly  referred  to  hereafter  in  the 
pourse  of  the  argument  (a),  and  from  the  archives 

(a)  Aad  see  the  jodgmeni  of  Mr.  Baron  Grahamt  ui  Ike 
nrecediog  case  of  Ex  parte  Cokbrookc^ 

of 
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pf  the  Court — ^that  the  Barons  of  the  Exchequer 

had  always  been  invested  with,  and  had  exercised 

exclusive  jurisdiction   as  a  Court  of  law  at  all 

times,  in  all  matters  any  way  affecting  the  King's 

revenue,  and  more  especially  in  whatever  related'' 

to  the  passing  of  accounts,  as  between  the  Cro\<rn 

and  the  subject ;  and  that  over  all  persons  as  well 

official  as  private;    and    they  insisted,  that  if  it 

could  be  satisfactorily  shewn  that  this  Court  had 

ever  possessed  and  exercised  such  jurisdiction  as 

was  now  ascribed  to  it,  it  would  be  incumbent  on 

those  who  should  deny  that  it  still  possessed  it  to 

produce  some  strong  authority  for  Jhat  proposition, 

or  to  shew  that  by  some  express  and  unequivocal 

act  of  Parliament  it  had  been,  in  positive  terms, 

destroyed  or  transferred ;  for  they  insisted  that 

so  important  and  weighty  a  consequence  could  not 

be  established  by  any  construction  or  inference,  ' 

however  apparently  obvious,  deducible  from  the 

mere  constructive  import  or  tenor  of  the  language 

of  an  act  of  Parliament, 
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COUCBROOMI 

aad  otbefs 

ArroRiisT- 
Omxiut. 
«idoth«fs* 


They  affirmed,  as  the  result  of  their  united  in- 
vestigation, that  no  instance  could  be  produced 
in  history,  or  on  record,  of  any  Lord  High  Trea- 
surer of  England^  or  Treasurer  of  his  Majesty's 
Exchequer,  or  since  the  disuse  of  that  office  *  the 
Lords  Commissioners  of  the  Treasury  having  ever 


*  There  is  in  (he  British  Museum  a  MS.  letter  of  Camden, 
(which  was  adverted  to  in  the  argument)  wherein  he  states 
that  he  considers  the  Treasurer  of  EngUmd  and  T|«asurer  of 
the  E;|^chequpr  tp  h»ve  always  been  one  and  the  9^10 
office, 

exercised 
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1819,.     appointed  certain  persons  to  take  the  ministerial 
y^J^      and  inferior  part  of  that  duty  off  their  hands — pro^ 
CoiisiRoosB   '^ably  that  they  might  be  enabled  to  give  more  of 
and  otben     their  time  to  the  judicial  functions  of  thdr  office, 
^Qwmw^    Those  ministers  were  variously  denominated  at 
aod  otben.    different  periods ;  sometimes  they  were  called  Ati- 
iitores  compotorum  Scaccariij  and  sometimes  Cfc- 
rici  ad  compotos  audiendos.    An  oath  was  adminis- 
tered to  them  for  their  good  abearance  in  their  of- 
fice, (Mad.  voU  ii.  ch.  24,  s.  7,)  and  they  officiated, 
in  the  first  instance,  as  Auditors,  the  Court,  tiiat  is, 
the  Barons  of  the  Exchequer,  still  holding  a  con* 
trol  over  them,  as  the  supreme  Auditors  of  the 
public  accounts  pf  the  realm,  to  whom  they  and* 
all  other  succeeding  Auditors  of  every  description, 
however  appointed  or  designated,   and  whether 
temporary  or  permanent,   were    always    subject 
^nd  responsible. 

On  the  fact  of  the  appointment,  so  frequent  in 
the  earlier  periods  of  the  business  of  the  Court, 
of  persons  as  special  Commissioners  for  taking 
the  Accounts  (their  attention  having  been  directed 
to  it,  by  the  Court  requiring  an   explanation  of 
the  nature  and  occasions  of  such  appointments,  on 
account  of  the  difficulty  which  had  occurred  to 
them  from  their  having  apparently  neither  proceed- 
ed from,  nor  been  under  the  authority  of  the  Court 
of  Exchequer,  having  always  emanated  wholly 
from  the  Crown),  they  observed,  that  such  special 
commissions  were  applicable    to.   three  distinct 
classes  of  cases  occurring  under  speciab  circum- 
stances —  first,  where  the  accounting  party  should 

require, 
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Attqrnbt- 
aadotbeii* 


tequtre,  on  his  own  behalf,  as  matter  of  favour,  J^[^ 
that  his  accounts  should,  in  the  first  instance,  be  xaoT. 
taken  before  persons  who  were  competent  to  ^^j^JJ^^** 
make  him  allowances  beyond  the  amount  of  the 
money  which  had  been  imprested  to  him,  as  where 
he  should  have  expended  more  than  he  had  re- 
ceived ;  .in  which  case,  as  the  power  of  the  or- 
dinary Auditors  of  the  Prest  was  limited  to 
taking  accounts  of  the  money  imprested,  their 
authority  was  at  an  end  wh«n  that  should  have 
been  accounted  for,  and  they  might  have  consi- 
dered themselves  not  entitled  to  give  credit  to  the 
accountant  for  any  thing  beyond  that  amount— 
fidly,  they  might  have  been  appointed,  with  re- 
ference to  the  statute  2d  Henry  VI.  ch.  10,  to 
relieve  the  Court  from  responsibility  in  doubtful 
cases ;— or,  3dly,  where  the  articles  of  the  ac- 
countants' charge  or  discharge  had  been  furnished 
or  paid  abroad  in  a  foreign  country,  or  in  Ireland, 
ivhich  might  have  been  considered  out  of  the 
jurisdiction  of  the  Court  of  Exchequer,  who  were 
styled  Sovereign  Auditors  in  England;  but  in  all 
those  cases,  they  submitted,  the  Commissioners 
would  still  be  and  were  subject  to  the  control  and 
authority  of  the  Court  of  Exchequer. 


In  further  illustration  of  the  power  of  the 
Barons  over  the  Auditors  of  the  Crown,  of  the 
Court,  and  of  the  Prest,  and  indeed  over  all  per- 
sons connected  officially  or  personally  with  the 
public  accounts,  by  reason  of  their  acknowledged 
duties,  as  constituting  the  Court  of  Exchequer, 
they  called  the  attention  of  the  Court  to  the  pur- 
port 
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.MM.  port  ahd  language  of  the  fbllowitig  acts  of  Paf- 

""i^^  liament^  which  had,  from  time  to  time,  been 

CoiJissooKi  passed  ill  respect  of  the  duties  of  the  Courts  and 

■^^^^  th^  powers  with  whic^  it  was  ever  considered  to 

.15212"  he  invested. 

«odotiwffs»  j  ' 

The  earliest  in  point  of  time  (the  20th  of  Ed- 
ward III.  c.c.  1  &  S),  commands  the^ King's  Jus- 
tices of  both  Benches,  and  the  Barons  of  the 
Court  of  Exchequer,  to  do  right  to  all  men,  with- 
out regard  of  letters,  and  without  delay.— The 
5th  of  Richard  IL  ch.  9,  the  next  relied  on, 
is  to  the  same  effect,  and  moreover  empowers 
them  (the  Barons)  "  to  hear  every  answer  of  every 
demand  made  in  the  Exchequer,  so  that  every 
person  impeached  or  impeachable  for  any  cause  by 
himself,  or  by  any  person,  shall  be  from  thence- 
forth received  in  the  Exchequer,  to  plead,  sue, 
and  have  his  reasonable  discharge  in  that  behalf, 
"without  tarrying  or  suing  any  writ  or  other  com- 
mandment whatsoever." — By  the  10th  Chapter  of 
the  same  year,  which  was  an  act  passed  for  securing 
*to  persons  retained  'to  serve  the  King  in  his  wars 
or  embassies,  the  benefit  of  their  covenants,  in 
respect  of  money  then  received  by  them  j  and 
for  allowing  them  the  advantage  of  those  cove- 
nants in  their  accompt  at  the  Exchequer,  the 
Barons  of  the  Exchequer  are  required  **'to  do  right 
'to  the  party  according  as  the  law  and  reason  At-- 
mandeth,**  And  that  act  also  provides,  that  **  if  any 
*thing  be  due  unto  them  by  the  same  account,  that 
'thereof,  by  certificate  of  the  same  Ejf chequer ^  the 
'^Treasurir  and  Chamberlains  sh^ll  Make  payment 

or 
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or  iissignmeHt  to  them  without  tarrying  or  suing  ttti9. 
other  warrant  or  commandment  of  the  Great  and  ^^of. 
Privy  Seal  in  that  behalf,**  Then  the  3S  Hen.  VIII,  CotwaooK* 
c.  S9y  8. 79f  enacts,  "  that  if  any  person,  of  whom  t. 
any  such  debt  or  duty  shall  be  demanded  or  re-  o«NiniAL* 
quired,  allege,  |>lead,  declare,  or  shew,  in  any  of  ***®**"^* 
the  said  Courts,  good,  perfect,  and  sufficient  cause 
and  matter  in  law,  reason,  Or  good  conscience  in 
bar  or  discharge  of  the  said  debt  or  duty,  or  why 
he  ought  not  to  be  charged  or  chargeable  to  or 
with  the  same,  and  the  same  cause,  &c.  being 
proved  in  such  oiie  of  the  said  Courts,  and  every 
of  them  shall  have  ftiU  power  and  authority  td 
accept  the  said  proof,  and  to  acquit  and  discharge 
him/'— Lastly,  the  13th  Elizabeth,  ch.  4,  sec.  2, 
(which  enacts,  that  accountants  lands  shall,  in  cer- 
tain cases,  be  sold  to  pay  the  Crown's  debt)  saves  to 
the  accountant  the  allowance  of  all  his  due  and 
reasonable  petitions  upon  the  same  account.  In 
all  those  several  statutes,  they  submitted,  the 
legislature  had  distinctly  recognised  and  uniformly 
acknowledged  the  inherent  jurisdiction  of  the 
Court,  as  existing  in  the  person  and  office  of  the 
Barons,  in  all  things  regarding  the  passing  and 
allowing  of  public  accounts,  and  in  some  of  them 
had  enjoined  them  (the  Barons)  to  perform  that 
duty  on  the  behalf  of  the  subject,  of  themselves 
and  without  other  authority  than  their  own  con- 
stitutional jurisdiction.  That  duty  is  also  noticed 
l^  the  express  terms  of  the  oath  of  office  (a),  taken 
by  the  Barons,  the  fid  article  of  which  is,  *^  that 

(a)  401  lDSt»  ch.  11.  p.  IM. 

truly 
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i8io.       truly  he  sliall  charge  and  discharge  all  manner  or 

^^^^      people,  as  well  poor,  as  rich."    The  4th  article  is, 

CoLBBRooKs  '^  nor  none  other  person's  right  shall  he  disturber 

V.  "     let,  or  respite,  contrary  to  the  laws  of  the  land/' 

gemebjS^'    The  8th  article  requires,  "  that  as  hastily  as  he 

•a  othen.    ^^^  ^j^^^  ^^j^^  people)  goodly  to  deliver,  without 

hurt,  to  the  king/'  So  that  on  the  whole  it  fully 
Appears  they  have  not  only  the  power,  but  it  is  their 
duty  to  take  care  that  right  be  done  on  any  com- 
plaint regularly  brought  before  them  of  the  Au- 
ditors in  former  times,  or  the  Commissioners  in  the 
present  day  having  neglected  or  perverted  their 
duty  in  any  respect,  whether  it  tend  to  the  iiguiy 
of  the  Crown,  or  the  aggrieving  of  the  subject. 

On  the  case  of  the  Bankers,  which  had  beenr 
much  relied  on  in  support  of  the  arguments  used 
in  favor  of  the  demurrer,  they  observed,  that  al- 
though the   question  there  was  entirely  distinct 
from  the  present,  as  it  concerned  the  then  ques« 
tionable  power  of  the  Barons  to  order  an  issue  of 
the  public  treasure — ^yet  in  principle  it  was  an  au- 
thority favourable  to  the  objects  of  this  bill,  as  it 
had  fully  established  the  theory,  that  the  JBarons,  as 
a  Court,  are  supreme  Auditors,  and  have  authority 
over  the  King's  treasure  while  yet  in  transitu^ 
as  was  said  by  Lord  Chief  Justice  Treiy,  in  the 
course  of  his  argument,  (p;  142,)  on  a  question  in* 
volving  no  less  a  point,  than  whether  the  Barons 
had  power  to  control,  and  so  far  command  the 
Treasurer,  (and  that  even,  his  Lordship  considers 
a  great  and  arduous  point)  as  to  order  an  issue  of 
the  public  money  on  a  claim  submitted  to  them 

by 
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by  iBi  subject.      His  Lordship  certainly  was  of      leid. 
opinion,  that  they  could  not  do  so  in  that  case,     ^leo?!^ 
necessarily  admitting,  that  cases  might  occur  in  colebrooke 
which  they  would  have  power  so  to  ol'der  the         r. 

fp  Attorney- 

ireasorer.  oenkral 

md  otben* 

Lord  Chief  Justice  //oft,   however,  they  bh^ 
served,  on  the  other  hand,  was  of  a  different  opi-^ 
nion  even  on  that  high  que^tioti,  and  that  very 
learned  Judge's  incidental  dicta  in  that  case,  as 
well  as  those  of  the  other  Judges,  are  very  strong- 
ly in  favour  of  the  opinion  that  the  Court  pos- 
sesses the  authority  now  contended  for;    He  says, 
"  if  you  make  the  Barons  only  Judges  of  the  right 
of  coming  in  of  the  King's  money,  you  make  them 
Judges  but  of  half  the  business  which  belongs  to 
that  Court  (the  Exchequer),  for  the  Barons  have 
the  judicial  potver  over  the  whole  Court  of  the 
Exchequer^   and  to  say,  that  the  Treastirer  and 
hU   officers   have  no  corrfespondencie  with    the 
Court  of  Exchequer,  is  not  true,  for  all  the  books 
take  notice  of  them  as  persons  that  all  belong  to 
the  Court  of  Exchequer''     The   same    learned 
Judge  also  furnishes  an  answer  to  the  suggestion^ 
that  the  subject^s  proper  and  only  course  for  re- 
dress in  a  case  of  this  sort  is  by  petition  of  right 
to  the  King.— He  says,  "  suppose  the  King  pur- 
chased land  that  is  charged  with  a  rent,  the  King 
must  take  the   land    together  with   its  burthen, 
but   in    such    case  it  would  be   hard    to    drive 
the  grantee  of  the  rent  to  his  petition  of  right 
to  the  King.     No,  certainly,  he  may  come  to  the 
Court  of  Exchequer  by  way  of  petition  to    the 
Barons,  who  may  give  him  relief." 

VOL.  vii.  N  As 
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1810.  As  to  the  seemingly  adverse,  dicta  cibed  froiii 

^^      Lord  Somers's  argument  in  the  same  case^  they 

couEBRooKit  pbservedi  that  if  taken  as  appUcable  to  the  sub- 

an  ot  erf    j^^t.^g^yj^j.  jj^^q  bfifore  the  Court,  they  would  be 

GbwbaaI^'  found  to  be  confined  to  that  particular  point 
M4oiiieni  ^rhich  was  founded  on  a  mere  naked  demand  of 
money  due  from  the  Crown,  not  at  all  affecting 
the  present  question  of  the  authority  of  the 
•Barons  to  make,  or  to  order  allowances  to  be 
^ade  to  an  Accountant  by  the  Commissioners, for 
auditing  the  public  accounts,  which  all  the  Judges 
who  delivered  their  opinions  in  that  case,  either 
for  or  against  the  authority  of  the  Court  to  order 
an  issue  of  public  money  out  of  the  receipt  of 
the  Exchequer  J  held  to  be  the  peculiar  province 
of  the  Court;  and  their  jurisdiction  being  on 
the  one  hand  acknowledged  to  be  plenary  whilst 
the  accounts  were  pending,  was,  on  the  other, 
contended  to  be  wholly  confined  to  questions 
arising  while  the  treasure  is  in  transitu. 

I  m 

They  then  brought  forward  the  following* va- 
rious instances  which  had  been  found  after  a 
very  diligent  search  among  the  records  of  the 
Court*  set  on  foot  for  precedents  since  the  argu- 
ment on    the    preceding  petition  of  Sir  George 

*  Hiese  were  famished  by  the  industry  of  Mr.  Vanderxee  i 
one  of  the  sworn  clerks  in  the  King's  Remembrancer's  OfBce» 
who  instructed  the  present  Master  of  the  Rolls,  and  the  other 
counsel,  who  argued  on  the  part  of  the  plaintiff;  and  the 
Editor  is  enabled  to  youch  the  known  accuracy  and  learning 
of  that  Gentleman  in  this  department,  fpr  the  fidelity  of  the 
transcripts  and  extracts  which  follow, 

Colebrooket 


and  othen. 
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Colebrooke,  which  they  oflFered  to  sliew  the  usage       i«i»- 
with    respect  to   the  controlling  power  of  the       1507, 
Court  over  the  Auditors  of  the  Prest,  aind  as  folly  Coubrooxc 
establishing,  as  to  them,   the  jurisdiction  of  the     *"  «. 
Court,  by  their  constant  exercise  of  it,  to  inter-     gImer" 
fere  on  the  part  of  the  subject,  and  order  the* 
Auditors  to  correct  and  amend  their  determina- 
tions, as  well  on  the  allowance  as  on  the  disal* 
lowance    of  articles    offered   by  Accountants  in 
their  discharge.     The  first  material  case  produced 
by  them  was  that  of  Henry  Slwgsby,  the  Master 
and  Worker    of   the  Mint*,    in   Easter  Term, 
32  Chas.  IL  which  was  as  follows, 

*  Extracts  from  the  original  accounU,  as  altered  by  orida? 

of  the  Court. 

la  the  margin — *•  Officium  Magiitn  4*  Operated  fnonetat^ 
**  dni  Regu  Auri  4r  Argenti,  viz, 

**  Ex'.    T.  Done,  Aud'. 

*'  Dtclaraf.  xxvijmo,  die  Maij,  1680. 

"  L.  Hyde. 
*'  J.  Ernlb. 
"  Ed.  Dering. 

*'   S.  GODOLPHIN." 

One  of  the  items,  as  disallowed,  stands  thus: 

"  Pro  danmo  Sf  va$f  tup  triaf  mtme^  auri  4r  argenii  ^• 
''  koc  anno  xliiijf.  Nil  aUoeat' :  Quia  per  Juditf  Cw^  Skcij 
**  mtus  portafuT  per  magiitru  Sf  operator'/^ 

The  following  is  another  dballowance  t 

**  Pro  monef  daf  Capitolinis  anglice,  Wardens  of  the 
''  Tower,  Sf  aV  hoe  anmo  ut  usualiter  daf  fuit  in  regard^  ad. 
"  festum  natM  Dni.    NiLSxisten'  disallocal'  per  Cur^."' 

'  These  may  serve  as  specimens  of  the  whole  accounts,  which 
are  very  long,  proceeding  item  by  item  through  all  the  Ac- 
countant's articles  of  charge  and  discharge. 

n2  On 
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On  the  motion  of  Sir  Robert  Saxvyer^  K,  C.  on 
belialf  of  his  Majesty^  (Mr.  Ward  having  been 
also  heard  on  the  part  of  the  Accountant^  Slings^ 
byj)  it  was  ordered  that  Mr.  Slingsby  should  pro- 
duce unto  the  respective  Auditors  of  the  imprest^ 
copies  of  the  accounts  then  depending  before 
them,  and  that  they  the  Auditors  should  mark 
therein  what  sums  they  disallowed. — Counsel  to 
be  heard  on  both  sides  on  Friday  then  next,  and 
Mr.  Chancellor  of  the  Exchequer  was  desired  to 
be  then  present  in  Court^f  Afterwards,  on  the 
same  Friday ^  the  following  order  was  made — ^  re- 
citing the  former  order  and  the  hearing  of  his 
Majesty's  Attorney  and  Solicitor  General,  and  Sir 
Robert  Sawyer,  and  Mr.  Lechmercy  on  behalf  of 
his  Majesty,  and  Sir  Francii  Pembertonj  K,  S.  L. 
Sir  Francis  fVinnington  Pollexfeny  and  JVard  of 
Counsel  for  Slingsby^  by  the  Chancellor,  Chief 
B^ron,  and  the  rest  of  the  Barons  of  the  Court  of 
Exchequer^  concerning  some  of  the  allowances 
craved  by  the  said  Accountant,  Slingsby^  and 
which  had  been  disallowed  by  the  Auditors,  both 
of  the  said  Auditors  of  the  Imprest  being  in 
Court  —  that  the  said  matter  concerning  the  said 
allowances  should  be  further  heard  on  a  future  day, 
to  which  it  was  accordingly  adjourned,  on  which 
day,  (the  order  proceeds),  upon  full  hearing  of  the 
said  counsel  on  both  sides,  and  after  long  debate  of 
the  said  matters,  and  upon  consideration  thereof 

*  Termini  Pasehe  aa.  xxxij^.  Car.  tcdi  Mercurij  xix9»  die 
Maif^^-Ub.  Min'if  Ord:'  ineipien:  anfi,  Z79.  Car. 2ndu  No.  XU. 

t  By  minute  entered,  fioif.  Term,  32d  Ckas.  2d. — Mercurii 
2do  die  Aprilis,  an9. 1680.— £t6.'  Min,  ineipkn'  Term.  Pasek. 
OMP.  320.  Car.  2ndi. 

had 
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had    by  the  Right  Honorable    the  Chancellor,       MW- 
Chief  Baron,  and  the  rest  of  the  Barons  of  the     ^isotT' 
Court,  it  was  ordered  by  the  Court,  that  some  of  ^^^S^SSJ* 
the  charges  disallowed  should  be  allowed,  and   ^^^••.,^. 
that   so  much  of   others  ^hich  had  been  also    ^U"*^"- 
wholly  disallowed,  as  Slingsby  should  make  oath 
that  he  believed  were  such  as  the  King  was  to 
bear  the  charges  of,  and  not  himself,  should  be 
allowed,    and   that    the    residue  should  be  dis- 
allowed, and  so  on,  going  through  the  whole  of 
the  account,  although  already  passed  by  the  Au- 
ditors, item  by  item :  and  the  order  concluded,  by 
requiring  the  Auditors  of  the  Imprest  to  make  up 
the  said  account,  and  the  several  subsequent  ac- 
counts  of  the  said  Mr.  Slingsby,  according  to  the 
directions  in  that  order.      Nine  days  afker  the 
date  of  that  order,  Slingsbjfs  accounts  were  de- 
clared before  the  Lords  Commissioners  of   the 
Treasury.    The  accounts  so  altered  by  allowing 
some  charges,  and  disallowing  others,  refer  to  the 
order  of  the  Court,  and  are  marked  "  per  Judi- 
cium  CuriiZ^  and  sometimes  "  per  ordinem  Cu- 
ri(Z^  and  sometimes  "/)er  Curiam.'* 

Having  put  forward  the  above  case,  although 
subsequent  to  some  of  the  following,  in  order  of 
time,  as  being  directly  and  conclusively  in  point, 
in  establishing  the  jurisdiction  of  the  Court  over 
the  Auditors  of  the  Imprest,  before  the  appoint- 
ment of  the  present  Commissioners,  they  pro- 
duced the  following  hibtances,  to  shew  how  fre- 
quently the  Court  exercised  a  directing  and  con- 
trolling authority  over  those  officers,  observing, 
that  those  instances  having  occurred  *  since  the 

N  2  reign 
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1819.       reign  of  Elizabeth,  they  proved  that  nothing  ha^ 
V^^      been  done  on  the  establishment  of  Auditors  of 
GdtBBRo^KB  the  Imprest,  to  render  them  independent  of  the 
»doHieii     Q^^j,j.  ^f  Exchequer. 

ArroRMBT* 
Genbral*^ 

g  «*jf2J;*.      ^^  Trinitjf  Term,  3  Jac.  I.    The  Warden  of  tlic 

Tenll^jl   Mi^t  (Sir  j; -STnetiyW),  and  the  Master  Workers 

KiiEVYTT.  (Sir  R.  Martin  3.nd  his  son)  of  the  monies,  ap* 

Ma^tik'8     peared  in  Court,  and  took  their  oaths  according 

^'^'■**       to  the  course  of  the  Court,  and  two  Auditors  of 

the  Imprest  were  assigned  to  take  their  accounts; 

and  in  Michaelmas  Term  following,  time   was 

granted  to  them  by  the  Court  to  deliver  objections 

to  the  Auditors,  touching  their  accountsf. 

•  jificA.  Tffjii,        In  Michaelmas  Term,    S  Jac.  I.  Sir  Richard 
Musgravej  Master  of  the  Ordinance,   having  ap^ 


M'u^o'RrvE't   peared   in   the  Court  of  Exchequer  to  account, 

^^"-       and  an  Auditor  of  the  Imprest  having  been  as-» 

signed  to  take  it,  he  applied  to  the  Court  for 

time   to  finish   it,    and    collect    his    discharges, 

which  was  granted, 

Hilary  Term,       They  then  produced  a  decree  of  the  Court  of 
Exchequer,    in  the  case   of   Sir  George  Carey, 

,  •  Lib.  Ord.  No.  a,  p.  61  b. 

'  f,  Without  more  particularly  noticing  the  various  other  in- 
stances which  were  brought  forward  of  the  interference  of 
the  Court  on  similar  applications,  it  will  be  sufficient  to  refer 
to  the  records  from  whence  they  were  taken,  viz.  the  Decree 
Books,  and  the  Order  Books,  during  the  reigns  ofJamet  the 
1st,  and  Charlei  the  1st  and  2d :  the  most  important  of  them 
only  arc  selected  and  slated  fully  in  the  argument 

t  Decree  Book,  No,  3.  Easter  Term,  5  Chas,  I.  p.  347. 
Same  Book,  p.  352. 

(nth 
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(1 1th  February^  aimo  5  Car.)  which  eommenced       laia 
by  setting  out   the  bill  that  had  been  filefi  by  *  "TJ^iJI^ 
the    then    Attorney-General,    in  Trinity  Term,  coLnKeoM- 
21  James  h  against  Sir  George  Carey ^  reciting,         ^^.^ 
that  he  (having  been  Treasurer  of  the  Wars  in     QwunUr 
Ireland)  had    received   money  (1,800,000/.)  by    •^^*»** 
imprest,   to  be  employed  in  the  business   of  the 
kte  Queen  {Elizabeth)^  and  tlien  King  {James\ 
as  by  five  several  accounts  exhibited  by  him  into 
^e  Court  of  Exchequer <,  and  remaining  of  record 
tbere,  appeared^  in  which  said  accounts  the  said 
late  King  had  been  greatly  wronged  by  the  er<* 
rors,  &c.  and  frauds  therein  committed,  and  more 
particularly  in  the  4th,  and  charging  him  to  be 
indebted  to  his  Majesty,  in  a  considerable  balance 
for  so  much,  neither  accounted  for  in  his  5th 
account,  nor  transmitted  in  specie  to  England-^ 
and  then  follow  the  items  complained  of.    The 
decree    then    stated    the   answer  of  his    repre-    ^ 
sentatiyes,  denying  the  errors  and  frauds,   and 
other  material  allegations  of  the  bill  — that  the 
cause  coming  on  to  be  heard,  (witnesses  having 
been  examined  on  both  sides),  the  account  was 
referred,  by  order  of  the  Court,   to   two  of  the 
Auditors  of  the  Prcst,   and  two  of  the  Auditors 
of  his  Majesty's   revenue  (by  name),   who  were 
to  report  thereon,  and  they  were  thereby  autho- 
rised, for  their  better  information,  to  make  use 
of  the  depositions  which  had  been  taken  in  the 
cause  -^  that  a  certificate   of   their    report  was 
afterwards  returned  by  them  to  the  Court,  sub- 
mitting   it   for    their   consideration  —  that    the 
cause  was.  thereupon  appointed  to  be  heard  again 
•  X  4  in. 
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1819-  in  the  Exchequer  Chamber,  before  the  then  Lord 
^•^^  High  Treasurer  of  England,  and  the  Barons  of 
eoiiBRooKE  the  Court,  in  the  presence  of  the  counsel  on 
andothen  |^^^j^  ^jj^^^  when  (the  decree  recites)  the  Court, 
^oInb^l*  being  fully  satisfied  on  reading  the  certificate  of 
md  othen.  ^.j^^  g^id  Auditors,  (after  long  debate  by  the 
counsel  on  both  sides),  for  that  the  Court  con-^ 
ceived  that  the  said  George  Carey  ought  not  to 
be  charged  in  his  accounts  with  monies  received 
by  Fry,  Bahington,  and  Robert  Bromley,  for  the 
reasons  mentioned  in  the  certificate,  and  accounts, 
and  proofs,  then  read  in  Court,  as  well  of  the 
Auditors  and  others  examined  in  the  said  cause, 
and  for  other  matters  appearing  of  record  in  this 
Ciurt:  aqd  for  that  it  also  appeared  that  for  the 
errors,  frauds,  &c,  committed  in  the  said  ac- 
counts, by  the  said  Vry,  Babington,  and  Robert. 
Bromley,  there  had  been  a  former  decree  in  this 
Court  against  them,  of  satisfaction  to  be  made 
to  bis  Majesty ;  and  the  Court  being  fully  ^tis-> 
fied  by  the  said  certificate  of  the  said  Auditors, 
an^  by  the  other  proofs  then  made  in  Court  as 
aforesaid^  and  upon  view  of  the  said  accounts, 
that  tlic  3d,  4tl),  jipd  5  th,  accounts  were  just 
4nd  true,  and  with  niuch  care  passed  and  ap^ 
proved  by  two  Auditqrs  and  six  Commissioners, 
thereunto  authorised  by  the  then  late  King, 
under  his  Great  Seal  of  England,  above  twenty 
yegrs  past,  by  which  said  commission,  the  said 
Commissioners  tliereunto  authorised  by  commis-r 
sion  upder  the  Great  Seal,  by  which  they,  being 
persons  in  great  offices,  and  of  great  quality  and 
fr^st  about  his    then   Majesty,    had    power   tq 
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charge  and  discharge  the  said  George  Carej/y 
which  discharge,  under  their  hands  and  seals, 
should  be  to  him,  &c.  a  good,  perfect,  lawful, 
available,  and  sufficient  acquittance  and  exone- 
ration, and  full  discharge,  &c.  &c.  it  was  there- 
fore "  ordered  and  decreed  by  the  Court,  that  the 
said  cause,  and  the  said  defendant,  should  stand 
and  be  clearly  and  absolutely  dismissed  out  of  this 
Court  for  this  matter,.  Mrithout  any  further  motion 
to  be  had  therein,  touching  or  concerning  the 
isame." 

«  Per  Baronesr 
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Cotnao^Ks 
•adothon 

ArroBniT* 


{The  Court  enquired  whether,  these  cases  'now 
adduced  had  been  brought  before  them  on  the 
former  occasion  of  Sir  George  Colebrooke's  peti- 
tion, and  being  informed  that  they  had  not  been 
then  mentioned,  they  expressed  themselves  to  be 
much  impressed  by  their  authority,  and  that  they 
had  materially  affected  their  former  view  of  the 
question.] 

The   last  case   produced  was  a  decree    in    a    nrwAMi. 
cause  of  The  Attorney-General  v.  Beckford,  in  the     J»vi$ydu 
S9th  Chai.  II.     By  that  bill,  the  Attorney-Gene-      \^s^ 
n\,  charging  fraud,  prayed  that  the  defendant,  J^^SSlaz 
who  was  a  slop  seller  to  the  Navy,   might  be  «•»■«*'»»»•• 
ordered  to  produce  his  books,  and  come  to  an 
account.— *The  books  being  produced   and  ex-- 
amined,  and  the  cause  heard  on  the  evidence,^ it 
yms   ordered    by  the  Court,    that  the  defendant 


•  I4b.  Ds«'ret'  No.  XII.  p.  381. 


should 
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Itlfu 


Attoknit* 


should  go  to  accouQt  Ijtefore  the  Aii4itors  of  Im* 
prest,  who  were  to  be  armed  with  a  commissioa 
to  examine  witnesses,  aud  the  Commissioners  and 
Officers  of  the  Navy  were  ordered  to  bring  in  all 
books  and  papers  relating  to  the  defepdant's  ac- 
counts. The  Auditors  having  made  their  report, 
exceptions  were  taken  to  it,  and  it  was  referred 
back  to  the  same  Auditors,  and  one  of  the  Au^ 
ditOTs  of  his  Mqjesty's  Revenues  in  this  Court ; 
and  they,  or  any  two  of  them,  of  whom  the  Au- 
ditor of  the  Revenue  was  to  be  one,  were  to 
review  and  correct  the  report  as  they  should  see 
cause.  Their  report  was  also  referred  back  to 
them^  and  another  Auditor ,  (the  Court  directing 
them  very  particularly  as  to  the  allowaiices  which 
they  were  to  make,  and  on  what  account).  It 
was  afterwards  referred  to  the  Commissioners-of 
the  Navy,  .at  the  request  of  the  Attorney-Gene- 
ral, and  on  their  report,  the  cause  came  on 
finally  to  be  heard  before  the  Right  Honorable 
Sir  John  Ernie,  Knight,  Chancellor  and  Under 
Treasurer  of  the  Exchequer,  and  the  Chief  and 
other  Barons,  when,  on  reading  all  the  reports 
and  proceedings  in  the  cause,  and  hearing  counsel 
on  both  sides,  the  Court  declared  that  the  de- 
fendant had  duly  accounted,  ^^and  the  said  Chan- 
cellor, Lord  Chief  Baron,  and  the  rest  of  the  Ba- 
rons, did  seriatim  and  solemnly  deliver  and  de- 
clare their  judgments,  that  the  defendant  was  not 
nor  is  guilty  of  defrauding  his  Majesty,  or  any 
others,  in  all  or  any  the  matters  charged  against 
him  in  or  by  the  said  information ;  and  therefore 
it  is  this  present  day  ordered  aud  adjudged  by  the 

said 
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md  Chancellor  Lord  Chief  Baron,  and  this  said       mft. 
othca*  Baroos,  and  by  this  Court  and  the  authority       I807; 
thereof f  that  the  said  defendant  go  without  day  c«wrajwM# 
as  to  the  said  information  and  the  several  matters  9. 

and  things  therein  contained,  and  be  absolutely     gcvmiak 
from  henceforth  discharged  the  same. 
(Signed)    J.  Ernle. 

William  Montague. 

Tim.  Littleton. 

Edv.  Thurland. 

Verb  Bertie. 

In  all  those  cases  they  observed,  generally,  that 
it  appeared  the  Barons  had  exercised  jurisdiction 
over  the  Auditors,  and  ihat  as  a  Court  acting 
judicially,  the  Chancellor  and  Under  Treasurer 
being  desired  to  attendj  as  he  might  be  on  thB  » 
present  occasion,  if  the  Court  should  think  fit 
to  interfere  as  prayed  by  the  bill. 

.  Assuming  then  that  they  had  established  their 
position,  that,  during  the  earlier  periods  of  the 
history  of  the  Court  of  Exchequer,  up  to  the 
95th  year  of  the  reign  of  Geo.  IIL,  the  Court 
had  exercised  a  jurisdiction— a  judicial  control- 
lijng  authority  over  the  Auditors  of  the  public 
accounts,    by  whatever  name  they  might  have: 
been  called,  and  in  whatever  manner  appointed, 
and  that  whether  as  officers  of  the  Court,  or  of 
the  Crown ;  they  then  proceeded  to  inquire  whe- 
ther the  act  of  Parliament  (2ith  Geo.  HI.  ch.  it.) 
bad  ^either  destroyed^  diminished,  or  transferred 
that  authority  which  the  Court  of  Exchequer  had 

been 
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1819.       been  shewn  to  have  possessed  and  exercised  a|f 
^^^      to  that  time :  or  whether,  by  substituting  Com- 
CotBSRooKs  missioners  for  auditing  the  public  accounts  in  the 
V.         place  of  the  Auditors  of  the  Prest,  the  legislature 
GufBrnll*    had  rendered  the  new  officers  independent  of  that  - 
md  other*,    controlling  power  which  the  Court  judicially  ex- 
ercised over  the  more   ancient.     And  they  in- 
sisted that  the  onus  lay  on  those  who  supported 
this  demurrer,  to  shew  that  the  act  of  Parliament 
had  expressly  taken  away  the  ancient  inherent 
judicial  control  of  the  Court  of  Exchequer  over 
all  persons  appointed  to  the  duty  of  passing  the 
public    accounts;    but   yet   they  undertook    to 
shew  that  the  statute    had  not  only  not  done 
aop  but  had   by  its    provisions  more  than    re- 
served to  the  Court  its  authority  entire,    for  it 
had  in  some  respects  augmented   it.     For  that 
purpose  they  relied  much   on   the  8th  section, 
providing    that   the  Commissioners    to   be  ap* 
pointed   under  the  authority  of   the   act  having^ 
been  declared  to  be  invested  with  all  the  powers 
and  authorities,   should  be  subject  to  the  per- 
formance of  the  same  duties,  and  liable  to  the 
same  control  whiqh  the  Auditors  of  the  Imprest 
then  were  by  law,  usage,  or  custom,  subject  or 
liable  to,  except  as  the  same  are  or  should  be 
altered  or  affected  by  that  act;  and  they  submit- 
ted that  it  was  the  duty  of  the  Court  to  exercise 
that  control  which  they  were  acknowledged  to 
possess  for  the  benefit  of  the  subject,  whenever 
in  a  proper  case  application  should  be  made  to 
them  for  that  purpose.     They  then  proceeded  to 
variou$  other  clauses  of  the  act,  on  which  they 

reasoned 
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toasoned  in  the  same  manner  as  Mr.  Baron  Gra^-      *^i^* 
kam  will  be  found  to  have  done  in  the  course  of      1807. 
fais  judgment  in  the  preceding  case,*  deducing  ^^JJ^iJJ" 
the  same  conclusion.  Arrowtw* 


On  the  point  of  the  propriety  of  the  present 
mode  of  proceeding  as  adapted  to  accomplish  the 
object  of  the  complainant,  its  consistency  with 
the  course  of  practice,  and  its  ultimate  eificiency» 
they  adverted  to  the '  following  cases,  from  the 
books,  in  addition  to  those  already  cited  from 
the  records  of  the  Court,  (which  they  observed, 
would  of  themselves  have  been  sufficient  to  war- 
rant the  course  adopted  in  this  instance)  as  esta- 
blishing that  it  was  not  only  according  to  the 
practice  of  the  Court  in  all  similar  cases,  but 
that  there  was  no  other  mode  by  which  redress 
could  be  sought — Sir  Thomas  CeciVs  case  (o),  Sir 
fVilHam  Hiv  v.  The  Attorney-General  and  Coo^ 
per(b),  fVhUehill  v.  The  Attorney-General  and 
others  (c).  On  citing  the  next  case  of  Pawlett 
V.  The  Attorney 'General{d)^  they  remarked  that 
that  was  a  particularly  strong  authority  in  favor  of 
the  complainants  in  this  bill,  both  as  establishing, 
(after  very  much  argument,  in  which  the  question 
of  the  proper  course  being  by  petition  of  grace 
and  favor,  was  discussed)  on  deliberation, '  that 
the  subject  might  be  relieved  in  eywi/^  against 
the  king:   and  that  by  means  of  a  suit  by  bill 

.  (a)  7  Co.  Rep.  19.  (6)  1  Hardr.  170. 

(<0  lb.  3951  (<0  lb.  465. 

•  S«e  the  jodgmeiit,  ante,  from  page  119  to  page  127. 

against 
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•ui#.      ^s^ffsixiBt  the  Attorney-General,  who,  they  insisted^ 


^^J^     jiad  beefi  properly  made  defendant  in  the  present 

^oimtoofcii  ca^.     They  also  cited  Burgess  v.  fVhtaie  (a),  a 

«.       *  MS.  case  of  Fitch  v.  The  Attorney^General  (b), 

Cshcral'   and  Ea?  parte  Durrand(c).     And  they  insisted, 

•«*«ti»ii.    ^  ^  result  of  all  those  authorities^    that  the 

-mbject  had  a  right  to  compel  the  Commission- 

iers   for  andtttng  die  public  accounts^  by  means 

.of  the  decree  of  this  Court,  to  do  the  accountant 

right  and  justice  as  between  him  aad  the  crown ; 

•and  that  by  bill  against  the  Attorney*General ; 

,imd  therefore  the  complainants  filing  the  present 

bill  were  entitled  to  a  full   answer  from  him, 

4md  consequently  the  present  demurrer  ought  to 

'be  over-ruled. 

The  AttorneyhGeneral^  in  reply,  disclaimed  any 
general  denial  of  the  jurisdiction  of  the  Court  of 
JExchequer  over  the  accounts  of  the  king's  re- 
yenue,  insisting,  however,  that  their  jurisdiction 
did  not  extend  to  permit  them  to  interfere  to 
regulate  or  control  the  conduct  of  the  Commis* 
sioners  for  auditing  the  public  accounts,  appointed 
by  the  £5th  Geo.  III.,  in  the  course  of  the  du« 
ties  intrusted  to  them  by  that  act;  for  that  they 
M'ere  thereby  invested  with  a  concurrent  juris- 
diction' with  this  Court  in  all  matters  of  account 
He  contended,  that  the  remedy  by  petition  of 
ri^it,  in  cases  of  similar  supposed  grievances^ 
was  not  taken  away  by  any  statute,  neither  had 
a  right  of  suing  the  Crown,  in  the  first  instance, 

(a)  1  Blacks.  123.  (c)  3  Anatr.  743* 

(d)  rm.T.IO  ffi«.^. 

by 
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I) J  bill  in  Equity,  been  given  to  tlic  subject—      .tilt. 


«a4oUiMft 


ihzt  there  wa3  aa  foundation  for  such  a  rightt  igiy;. 
and  that  the  establbhment  of  it  would  be  mis- 
chievous and  dangerous.  He  insisted^  that  the 
instances  which  had  been  adduced,  during  the  'jfwjgjjfc 
period  of  the  reign  of  James  the  Firat,  as  cases 
wherein  this  Court  had  interfered  to  control  the 
Auditors  conduct,  by  ordering  a  revision  of  their 
acts,  had  all  been  in  point  of  fact  authorized  by 
letter  of  privy  seal,  issued  for  that  express  pur- 
pose, by  that  King,  at  the  commencement  of  hig 
reign,  enabling  this  Court  to  do  what  otherwise 
it  would  not  have  had  authority  to  have  done^ 

Another  objection  was  also  now  taken  to  the 
present  bill^-that  it  called  upon  the  Court  to  in*' 
terfere  to  direct  the  Auditors  in  mid-course^  of 
their  duty,  and  before  they  had  completed  the 
act  which  was  nutde  the  subject-matter  of  com^ 
plaint.  He  took  a  distinction,  founded  on  the 
mode  of  proceeding  which  had  been  adopted, 
between  the  present  case  and  the  instances  al- 
ready referred  to,  that  although  the  snbjectcould 
not  proceed  by  bill  against  the  Crown,  but  was 
restricted  to  the  petition  of  right,  the  Attosney* 
General  might  apply  by  information,  and  he  was 
in  all  those  cases  the  acting  party.  As  to  the 
cases  cited  from  the  books  where  the  Attorney- 
General  was  made  defendant  to  the  bills,  ho  ob-^ 
served,  that  there  were  in  almost  all  those 
cases  suits  actually  pending  against  the  com- 
plainant, or  other  persons  were  defendants  with 
the  Attorney-General;   and  he  admitted  that  a 

party 
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ISlft.      party  so  impleaded  in  this  Court  might  apply  by 

^"^^     bill  to  the  €ourt  for  relief^  when  the  remedy 

cousKooKt  which  he  would  obtain  would  be  in  the  natnre  of 

9.        an  injunction,  and  then  the  great  difficulty  op'- 

obmbrai.'  posed  to  the  plaintiffs  in  the  present  case  could 

yj/y^  ^ ^  ^  not  arise,  namely,  as  to  what  judgment  the  Court 

^^        /      could  pronounce,  or'wh€ther  it  could  make  any 

decree  at  alL 

He  ultimately  adverted  to  the  ground  on  which 
the  case  for  the  Crown  wa^  put  at  the  commence-^ 
ment,  that  if  the  Court  of  Exchequer  had  ever 
had  a  jurisdiction  to  interfere  in  the  way  now 
prayed,  that  power  had  been  virtually,  if  not  ex- 
priessly,  taken  away  by  the  particular  provisions 
and  general  tenor  of  the  25th  Geo.  III.,  and 
was  transferred  entirely  and  exclusively  to  the 
Treasury ;  and  that  therefore  this  Court  had  no 
jurisdiction  to  entertain  the  present  bill. 

Cur.  adv.  ^ult. 

1507.  The   Court  (consisting  of  Macdonaldi  Lord 

Chief  Baron,  and  Hotham^  ThomsoriyZnA  Graham^ 
Barons)  this  day  pronounced  judgment,  by  de-^ 
daring  the 

Demurrer  over-ruled.* 

*  The  AUorney-General  then  put  in  a  fbll  answer  on  the 
merits,  hut  the  cause  was  afterwards  put  an  end  to  b}[  com^ 
promise. 


SSlik  F^tTWttTf* 


ROOTH 
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RooTM  V.  QuiN  and  Janxet,  J^?^f^% 

^  so/A  AfTit. 

This  was  an  action  by  the  indorsee  against  the  ^52rt^;,h^ 
defendants  as  acceptors  of  two  bills  of  exchange,  firm  may  pro. 
dated  the  5th' Januarj/j    18J4«     The  defendant  seim from  lu 
Quin  had  suffered  judgment  to  go  by  default,  biiis  aci^p^eS 
JajiTiey  pleaded  the  general  issue.     On  the  tri^l  umrorait^ 
at  the  Sittings  after  Trinity  Term  IS16^  before  notice"bV  ^    " 
Mr.  Baron  RichardSj  a  verdict  was  found  for  the  SseiMntln^' 
plaintiff  for  the  amount  of  both  bills,  subject  to  S^ff  to^ire 
the  opinion  of  the  Court  on  the  following  cases—  ^*^?t!^y^ 

and  indorieety     , 
that  the  iNUt-^ 

The  defendants  carried  on  business  as  cotton  ^^.^^ 
manufacturers  at  Manchester,  in  co-partnership,  dUSS^i,., 
for  several  years,  before  the  bills  in  question  were  S^th^SSettei 
drawn.    The  bills  were  accepted  by  the  defendant  •ndthatcwa 

■^  -^  wherethe  part- 

Quin,  in  the  co-partnership  name,  and  indorsed  nenhy  unot 
to  the  plaintiff.     The  partnership  between  the  de-  aod  limited 
fendants  commenced  in  the  month  of  February  might  be  dtt- 

^       -_,,  .  .  ,  ioWedat  pica* 

]803«    There  was  no  written  agreement  between  snre,  bnt  b 
them  as  to  the^  duration  of  the  partnership ;  but  contiotif^^ 
the  terms  upon  which  they  began,  and  agreed  lubte  oil^n 
to  carry  it  on,  were,  that -it  should  be  for  the  JSI^wWch** 

have  not  been 

performed:  so 

that  it  is  doobtfnl  inrbether  the  partnership  continned  to  exist  in  point  of  law  or  not, 

had  ihart  was  no  speeial  contract  among*  tfiemaelTef ,  that  the  firm  vras  not  to  liable  for 

the  aeu  of  indWidnal  partners. 

In  an  action  against  other  partnen  on  a  bUI  accepted  te  one  in  tlie  name  of  the  firm, 
the  admissions  in  his  answer  filed  to  a  bill  in  equity  against  him,  ar<i  not  admissible  in 
evidence  against  the  rest. 

If  the  pbintiff,  in  snch  an  action,  be  an  indorsee,  the  defendants  must  shew  that  the 
payee  had  notice  of  the  resolution  of  the  rest  of  the  firm  to  dissolve  the  partnership,  and 
be  no  hmgcr  answerable  for  any  such  UUs :  and  if  that  be  not  done,  it  is  not  sufficient  to 
prove  that  the  indorsee  had  notice,  Ibr  he  is  entitled  to  avail  himself  of  any  circnmstuoce 
which  would  operate  in  favour  of  the  payee. 

VOL.  VI 1.  o  term 
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term  of  Jfve  years  certain,  and  for  such  further 
time  as  they  should  agree  upon;  and  that  if 
either  party  should,  after  the  expiration  of  the 
said  term  of  five  years,  be  desirous  of  withdraw- 
ing himself  from  the  concern,  he  might  do  so 
upon  giving  Jt>  months  notice  of  such  his  inten* 
tiofi  to  the  other  party,  or  f off  citing  the  sum  of 
200/.  The  capital  to  be  advanced  by  Janney  was 
600/.  and  hy  Qitin  SOOl.  and  each  was  to  have  an 
equal  moiety  of  the  profits,  and  the  said  sums 
were  actually  advanced. 


On  the  5th /tine,  1813,  the  defendant  Janncy, 
who  wished  die  partnership  to  be  put  an  end  td, 
caused  to  be  inserted  in  three  of  the  Manchester 
papers^  this  advertisement  ''  The  partnership  here* 
tpfore  subsisting  between  James  Quin  and  Joseph 
Janneyj  both  of  Manchester^  in  the  county  of 
Lancaster^  mantxfacturers  and  merchants,  under 
the  firm  of  Quin  and  Janney^  is  this  day  dis- 
solved." Several  copies  of  these  newspapers  were 
taken  at  a  news  room,  where  the  plaintiff  was 
very  much  in  the  habit  of  reading  the  public 
papery.  The  plaintiff,  on*  or  about  the  5th  of 
June^  181S,  received  a  circular  letter,  dated  4th 
June^  addressed  to  him  by  Janney^  in  these  words  : 
"  The  partnership  heretofore  subsisting  between 
l^r,  Jan^fis  Quin  and  my^lf*  as  manufacturers  and 
merchants,  under  the  firm  of  Quin  and  Janney^ 
was  this  day  dissolved.  I  hav^  to  request  you  will 
not  sell  any  goods  on  the  credit  of  the  Qbovepart- 
nprshipj  as  I  shall  not  be  answerable  for  any  debts 
whicl\;ffOT»!  henceforth,  may  be  contracted  in  the 
.     ,  partnership 
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partnership  name^  or  on  th*  partnerstitp  credit."       1819. 
The  defendant /drun^iy  also  about  the  same  time     ^r^^ 
sent  a  notice  of  the  dissolution  of  the  co-partner-       q  J;„ 
ship,   signed  by  himself,    to  the  London  Gazette     j^^J^^y, 
office,  to  be  inserted  in  the  London  Gazette ;  but 
the  person  who  had  tlie  conducting  of  tlie  London 
Gazette  lefused  to  insert  it,  as  it  was  not  signed 
by  the  defendant  Quin. 

No  notice  was  given  by  the  defendant  Tiihwey 
to  the  defendant  Quin^  of  his^  intention  to  with- 
draw himself  from  the  said  partnership  six  months 
before  the  said  4th  day  of  Juncj  nor  did  it  appear 
that  any  noBce  at  all  was  given  by  the  defendant 
Janney  to  the  defendant  Quin^  of  such  intention: 
nor  did  the  defendant  Janney  pay  the  said  sum  or 
penalty  of  SOO/.  td  the  defendant  Quin.  The 
defendant  Quin^  after  the  4th  t/i  June^  1813,  con- 
tinued to  trade,  using  the  firm  of  Quin  ^nd  Janney j 
and  the  bill  for  UO/.  was  accepted  by  him  in 
that  name,  after  the  said  4th  day  of  June,  1813. 
The  plaintiff's  answer  tead  oii  the  trial  by  the 
defendant,  stated  that  the  plaintifF  had  been  in- 
formed and  believed  that  the  bill  was  drawn  in* 
payment  of  a  deT)t  due  from  the^^  deftndaht  before 
the  said  4th  of  June,  1^13,  to  William  Kirkpa- 
trick  (the  drawer,  payee,  and  indofser.)  Both  the 
bills  were  fairly  indorsed  to  the  plaintiff,  for  a 
full  and  valuable  consideration,  and  without  an^ 
collusion  with  the  deifehdant  Q^?;/.         ^ 

When  the  defendttMs  had  closed  their  ease,  die 
plaintiff^  who  at  first  made  dut  a  prin^ifkcie  case 

o  2  only 
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I8i».       otily  on  the  bills,  offpted,  in  evidence,  a  bill  m 


Chancery,  filed  by  the  defendant  Janney,  against 
r.         the  defendfmt  Quin  and  the  plaintiff,  and  the  de- 
and         fendant  Quin's  answer  thereto.    The  admissibility 


Janukt. 


of  this  answer  in  evidence  was  objected  to  by  the 
defendant  Janney,  who  defended  separately.  That 
answer,  amongst  other  matters,  stated,  that  the 
defendant  Quin^  refused  a  proposal   by  the  de* 
fendant  Janney,  to  dissolve  the  partnership,  unless 
all  the  co-'partnership  accounts  were  adjusted  by 
r.efereii9e  to  an  accountant ;  and  thereupon  the 
said    defendant  Janney  ^ook    upon    himself  to 
attempt  to  put  an  end  to  it ;  and  on  the  Sd  of 
June,   1813,   entered  the  partnership  warehouse 
during  the  night,  and  took  away  the  books  and 
accounts,  and  the  stock  and  utensih  of  the  trade> 
and  sold  the  same,  no  part  of  the  proceeds  of 
which  he  had  paid  to  the  defendant  Qt^/i?,  and 
inserted  the  said  notice  in  the  newspapers,  and  sent 
the  circulars  above  mentioned : — that  in  the  month 
of  March,   1818,  the  defendant  Quin  gave  the 
defendant  Janney  120/.  to  pay  part  of  the  debt 
due  to  Kirkpatrick^  which  debt  was  due  in  May, 
18 IS,  for  goods  sold,  and  for  which  the  above 
mentioned  bill  of  1 50/.  was  given  in  payment, 
but  tliat  s\ich  sum  was  appropriated  by  the  said 
dtklid^xit  Janney,  to  his  own  use;— -that  since 
June,  1813,  the  defendant  Quin  had  carried  on 
trade  under  the  firm  oi  Quin  2Xid  Janney,  for  the 
benefit  of  the  said  partnership,  not   conceiving 
the  same  to  have  been  regularly  dissolved,  and 
that  a  debt  of  189/.  was  contracted  after  the 
4th  of  June,  .1813,  that  is  to  say,  in  •/awwry^ 

1814, 
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1814,  with  fViUiam  Carson  (the  drawer,  payee, 
and  Endorser  of  the  other  bill),  for  goods  sold  by 
bim  in  January^  1814,  for  the  use  of  die  business, 
ivhich  the  defendant  Qain  carried  on  for  the 
Jienefit  of  the  said  partnership,  in  the  partnership 
name;  for  which  debt  the  above-mentioned  bill  of 
189/.  was  accepted  by  the  defendant  Quin^  in  tlie 
partnership  name — and  that  the  said  bills  were  not 
indorsed  to  the  said  plaintiff,  in  order  to  enable 
bim  to  obtain  payment,  and  that  there  was  no 
coUusion  between  the  plaintiff  and  the  defendant 
Qmn^  in  respect  thereof. 

The  first  question  for  the  opinion  pf^  the  Court 
was,  whether  the  answer  was  admissible  evidence 
of  the  facts  therein  contained,  or  any  of  thenn 
If  the  Court  should  be  of  opinion  that  it  was, 
then  such  facts  were  to  be  considered  as  part  of 
this  case,  and  a  copy  of  the  said  bill  and  answer 
might  be  referred  to  by  either  pairty.  If  not, 
*cy  were  to  be  rejected. 
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The  second  question  was,  whether  the  plaintiff 

^^^  entitled  to  recover  In    respect  of  both*  or 

either  of  the  brflsr  Tlie  verdict,  in  that  case,  to 

^   entered  accordingly  for  the  plaintiff,  on  both 

or  either  of  the  bills — otherwise  for  the  defendant* 

'**    tl\e  same  manner.  ^ 

>^  •  t  ■      '  .  *  ■      '.  ■  ? 

^tle  case  was  first  argued  iri  ////flfry  Term,  IbIS,  ^ 
^*^     ^r.  Baron  IVood  having,   on  *  that  occasion, 
^^ttcied  that  the  special  1:ase^  was  defective,  in 
^^^  stating  ^ very  material  fact,— namely fWl>ethcr' 

o  3  the 
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the  payee  had  had  notice  of  the  matters  iidw 
urged  against  the  liability  of  the  partners;  for  if 
he  had  not,  the  indorsee  would  be  entitled  to 
avail  himself  of  any  circumstance  which  might 
have  been  used  on  behalf  of  the  original  payee:— <- 
the  case  was  therefore  sent  back  to  be  amended 
in  that  respect :  and  it  now  came  on  again  to  be 
argued  upon  the  questions  raised  by  the  state  of 
facts, 


Parke^  in  support  of  the  verdict,  contended^ 
first,  that  the  admissions  in  the  answer  of  the  de^ 
fendant  Quiuj  were  admissible  in  evidence  against 
the  defendant  Jait9i£;y,  in  this  case,  citing  the  autho- 
irity  oi  Grant  y.  Jackson  (a),  where  Lord  Kenyan 
held,  that  although  the  answer  of  a  defendant  in 
that  case  was  not  admissible  to  prbve  the  partner^ 
ship,  yet  when  opce  a  partnership  was  established, 
the  admission  of  oi^e- would  bind  all,  and  that  be- 
cause when  the  answer  was  put  in,  the  defendant 
was  equally  liable  with  the  others ;  and  he  also  cited 
the  case  of  fVood  and  others,  Assignees  of  Hussey 
v.  Braddock  (i),  on  the  ^me  point,  where  it  was 
determined,  that  an  admission,  made  by  a  partner 
after  the  dissolution  of  the  partnership,  conceniT 
jng  joint  contracts  made  during  the  existeiice  of 
it,  concludes  the  other  partners,  but 


TJie  Court  intimating  that  they  were  against 
him  on  that  part  of  the  case,  for  that  it  was  a 
rule  in  Equity  not  to  receive  the  answer  of  one 
party  ^tgainst  another,  undier  such  circumstances^ 


(a)  Pcake's  N.  P.  C,  2^8,  (3d  edit.) 


{!>)  1  TfWt.  104. 
calle4 
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cftfled  on  hitn  to  support  his  verdict  on  the  other      1819. 

He  then  submitted,  that/annejff  as  the  partner     j^J^^. 
of  Quin^  was  bound  by  the  acts  of  the  latter  dur- 
ing the  subsistence  of  the  partnership  — that  the 
partnership  between  them  was  subsisting  in  point 
of  law,  at  the  time  when  the  bills  were  drawn,  it 
not  having  been  regularly  or  effectually  dissolved— 
that  it  was  not  in  the  power  of  one  partner,  where 
there  was  a  permanent  partnership  established  by 
agreement  for  a  given  period,  or  as  in  this  case 
dissoluble  only  on  certain  terms  and  conditions 
^hich  had  not  been  observed  and  complied  with 
(for  six  months  notice  had  not  been  given,  nor 
had  the  SOO/.  been  paid)  to  dissolve  such  a  con- 
tnict  by  mere  notice  of  its  dissolution^  or  thus  to 
discharge  himself  of  all  the  legal  liabilities  in-' 
sparable  from  his  legal  character- 
On   the    principle    of  partnership  obligations 
^'tli  respect  to  third  persons,  and  the  power  of 
^^^  of  several  partners  to  bind  the  rest,  he  cited 
^^     case  of  Peacock  v.  Peacock  (a)y   where  the 
'^^^cl  Chancellor  took  a  distinction  between  such 
P^'^tnerships  as  are  of  definite,  and  such  as  are  of 
^^finite  duration,  observing,  that  where  partners 
^    *ot  under  agreement  for  any  precise  period, 
^^i^  may  dissolve  at  any  time,  subject  only  to  the 
l^'^Jjer  accounts,  the  converse  of  which  must  bf». 
^^  where  there  be  such  an  agreement,  the  part- 

(«)  laVes.  40. 

o  4  nership. 
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10}0-      Rership  cannot  be  so  dissolved ;.  and  the  same 
KooTH      proposition  was  laid  down  by  the  Master  of  th^ 
Rolls  in  the  case  of  Featherstomhaugh  y.  FtfP- 


Quiif 


.Jawmcy; 


'  [Wood,  Baron^  enquired  if  it  was  meant  to.be 
contended  that  a  partner  was  so  inextricably 
bound  by  his  articles  as  to  have  no  niicans  of  free- 
ing himself  by  notice  or  otherwise,  from  tbc 
engagements  of  an*  improvident  membier  of  the 
firm ;  in  answer  to  which  it  was  .submitted,  .that 
be  would  generally  he  so  involved  as  a  partner, 
unleiis  protected  by  the  special  terms  of  his  ori-t 
ginal  engagejnent^  and  notipe  were  given  to  t>ie 
publig.] 

.  Littiedale,  contrct,  insisted,  that  the  partner^ 
sliip  in  the  present  ca$e  had  been  dissolved,  by 
what  had  passed  between  the  parties,  and  that  th^ 
defendant  Quin  had  no  right  or  power  at  the  time 
when  he  accepted  the  bill  in  question,  to  charge 
Uie  ojther  defendai^t. 

The  Court  suggested  here,  that  from  the  shape 
which  the  question  had  assumed,  it  should  be 
argued  as  if  it  were  (admitting  the  continuance 
of  the  partnership)  whetlier  the  defendant /aitr 
ney  could  protept  himself  from  debts  incurred 
by  the  acts  of  Quin,  by  the  notice  which  he  liad 
given,  that  he  would  not  be  answerable  for  any 
4ebts  contracted  in  the  partnership  name. 

It 


J 
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'  It  was  then  submitted,  that  he  was  protected  by  181^ 
luch  notice^  and  that  the  point  had  been  alieady  koots 
decided  by  recent  cases.  In  Lord  Galtmay  v.  q^ 
Mathav  wid  Smithson  (a),  it  was  held  by  Lord 
EUenbaraUglip  that  the  authority  of  a  partner  to 
draw  biUs  was  only  an  implied  authority,  and  not 
essential  to  a  partnership ;  and  that  that  implica- 
tion might  be  rebutted  by  notice  bring  shewn  ta 
have  reached  the  person  taking  such  bills  that 
the  firm. did  not  authorise  individual  partners  to 
draw  in  the  name  of  the  whole,  and  on  that 
ground  the  Court  proceeded  in  refusing  the  rule* 
So  also  was  it  in  the  case  of  fVitlis  v.  Dyson  (b). 

.  ParkCy  in  reply,  relied  on  the   fact  that  the 

present  partnership  was  not  for  a  limited  time, 

^^  determinable  at  pleasure,    but  for  a  definite 

I^od,  and  to  continue  with  all  its  legal  con- 

4S^iaences  till  certain  acts  were  done  by  such  of 

j^A^    partners  ais  might  wish  to  dissolve  it :  and  he 

f^^i^tedj  that  until  that  time  they  would  all  be 

^c€Z^ssaiily  liable  to  the  responsibilities  incident 

CO  saach  an  engagement,  and  on  that  he  submitted 

0»>   X  Campb.  N.  P,  408,  and  10  East,  284- 
C^>    XStarkie,164«. 

,  -"-^^c  Court  took  occasion  to  observe,  that  it  was  with  mucb 
'"'^^^^oice  they  received  detenmnatitfiis  at  JVm  Priu$,  on 
l^^^^^^ns  brought  before  them  for  more  deliberate  considera- 
^^  *  i^owever  high  the  authority  cited  might  stand  in  their 
^j/^^^on ;  and  expressed  a  desire  that  the  citing  such  cases 
».l    ^    he  dbcontinuedi  on  occasions  requiring  more  elaborate 

the 
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the  distinction  \^as  fdunded,  which  took  this  case 
out  of  the  principle  of  the  detenninations  whkil 
bad  been  cited ;  tor  that  it  does  not  appekr  from 
ihe  reports  of  those  cases,  what  was  the  natitre 
of  the  pa|-taership9  there,  as  whethe/  thcit  dis^ 
solution  had  been  made  to  be  subject  to  oertaiti 
conditions,  or  whether  they  were  for  a  limited  terniy 
or  to  depend  wholly  on  the  will  of  the  parties  *-« 
that  from  all  that  appeared,  they  were  most  pro- 
bably of  the  latter  description :  and  the  determitta* 
tions  in  those  cases,  he  observed,  seemed  to  be 
grounded  on  an  assumption  of  fraud  and  collusion 
between  the  partners,  whereas  in  the  present  case 
such  an  inference  was  expressly  negatived  by  the 
finding  of  the  Jury.  So  that  there  was  as  yet  no 
decision  on  the  point  applying  to  the  present  case, 
which  was  one  requiring  from  its  importance  and 
frequency,  most  mature  consideration,  as  seriously 
affecting  the  daily  transactions  of  mercaiitiie 
people. 

Richards,  Lord  Chief  Barony  (having  read 
the  material  parts  of  the  case  of  Lord  Gallway  v. 
Mat  hew)*  It  appears  from  that  case  that  Lord 
Galkoay  gave  Mat  hew  his  acceptance  a  as  loan : 
and  that  it  was  done  at  some  personal  risk; 
which,  although  not  adverted  to  in  the  judg- 
ment of  the  Court,  is  certainly,  as  reported  in 
the  printed  case,  a  very  material  feature  in  the 
circumstances.  Lord  Ellenborough's  judgment  is 
however  delivered  in  very  general  terms,  and  dc* 
serves  serious  consideration.  This  is  undoubtedly 
a  question  of  vital  importance  to  the  commercial 

world 
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wmid,  andtberefere  tht  Court  thmk  that  thttt      1«1B, 
doght  to  be  a  nev  trial,  on  which  oecttion  a  bift     "^^^ 
ni  exoeptkiDS  may  be  tendered,  or  some  other 
eomse  adopted  which  may  carry  the  questtoti 
fiuthec;  that  tt  may  receite  the  most  «>Iemn 
decision* 

Ptr  Curiam^    There  must  be  an  order  for  a 

New  trial,-~on  payment  of  costs. 

The  Court  were  all  clearly  of  opinion  that  the 
answer  of  Quin,  which  had  been  tendered  in 
cTidence,  was  not  admissible  as  against  Janney. 


Onions  v.  Naish.  utM^. 


JLlTTLEDALE  moved  to  set  aside  the  verdict  TheCmirtwiu 
given  for  the  defendant  in  this  action,  which  had  for  settiog 
been  tried  before  the  Chief  Baron  at  the  last  Sit-  on  the  affida. 
tings,  and  for  a  new  trial,  (the  costs  of  the  day  to  tngparty^ttat- 
abide  the  event)  on  an  affidavit  made  by  the  plain-  tbe  juiy^  & 
tifify  stating  that  the  trial  having  been  postponed  ^c^^  ^^ 
from  a  former  day,  the  defendant,  in  the  mean  Seywere  i?** 
time,  obtained  a  rule  for  a  special  jury— that  when  ^^d^wp  and 
the  cause  was  called  on  only  eight  special  jurors  j^aJS^Md 

were  the  rariouf  in. 
ttanoea  and  ex- 
preMions  oo 
(be  part  •f  Uie  jorymao,  of  partiality  and  pre j«dico«which  are  detailed  in  the  body  of 
uie  caie* 
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^j^  were  sworn— that  of  the  four  common  jurort 
Oniojrf  added,  one  was  a  relation  of  the  defendant,  with 
nauh.  whom,  both  at  his  house  and  elsewhere,  the  dei^ 
fendant  had  been  in  the  constant  habit  of  ask> 
ciathig  familiarly,  and  on  terms  of  intimacy  and 
friendship  during  the  whole  of  the  intervaLbetwecn 
the  postponement  and  trial  of  the  cause ;  and  that 
he  (the  Juryman)  had  during^that  time  frequently 
expressed  himself  in  strong  terms  in  favour  of  the 
defendant's  case :  and  the  affidavit  mentioned  va- 
rious instances  of  a  display  of  prejudice  in  favour 
of  the  defendant,  all  which  the  plaintiflf  swore 
had  come  to  his  knowledge  during  and  since 
tlie  trial  of  the  action.— The  aflfidavit  abo  stated, 
that  the  deponent  had  reason  to  believe  that  the 
Jury  had  given  their  verdict  under  a  misapprehen- 
sion of  certain  points  in  the  case ;  but 

The  Court  refused  to  grant  a  rule  to  shew  cause, 

observing,  that  it  would  be  a  very  dangerous  pre- 

.  cedent  to  set  aside  a  verdict,  upon  such  grounds 

as  were  now  offered  in  support  of  the  present 

application. 


!• 


Nil. 
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/P7d^  ft  e  BlIOH   v.  BeRSOK.  U«lf«y. 

IBl^IGH  moved  that  the  defendant  in  this  bill  Hm  Court  wu 
(which  was  a  suit  for.  tithes)  might  be  ordered  to  Sthe^pnyiiw 
produce  and  leave  in  the  hands  of  his  clerk  in  dc^S^Sr/ 
cour^  a  book  made  and  kept  by  a  former  rector  TtithelfeSk^ 
of  the  parish,  relating  to  the  tithes  of  the  parish,  J^SX^ 
then  in  the  possession,  power,  or  custody  of  the  JUJ^^JS^^ 
defendant.  «^  J^  ?5«>^- 

ADf  s  attorney^ 
ta  be  pro- 
duced, nnleie 

He  stated  that  he  founded  this  motion  on  an  ad-  it^Wiy  ap- 

*  pear  from  mI* 

mission  in  the  defendant's  answer,  that  the  book  mMtmimtk^ 
now  required  to  be  produced,  was  in  the  custody,  wooid  anbt 
of  the  defendant's  attorney,  and  related  to  the  cue. 
matter  in  issue,  and  that  it  would  furnish  evidence     The  pvmn 
in  favour  of  the  plaintiff,  and  he  read  the  follow-  tone^bow^^ 
ing  passage,  (M'hich  was  in  answer  to  an  inter-  SrcooSS^of 
rogatory,  whether  the  book  was  not  in  the  custody  ^  P>»^»^-     ■ 
of  the  defendant,  and  whether  (in  substance)  it  ^l^^J^ 
would  not  appear  therefrom,  that  the  pretended  ^^  the^v? 
modus  was  in  fact  only  a  part  of  a  general  com-  ^"JJ^^jJ^ 
position,  contributory  amongst  the  whole  parish)  ■•  ^»»'"  2*^ 
as  making  such  admission.     "  He  (the  defendant)  ^"^"^  ••- 
hath  been  informed,  &c.  that  a  certain  book  relating  «>•  ■!  " 
to  the  tithes  of  the  parish  of  Romaldkirk,  which 
was  kept  by  Dr.  Browelly  who  was  formerly  rector 
of  the  said  parish,  was  produced  by  the  defendant's 
attorney,  but  not  by  the  defendant  at  the  trial  in 
the  said  amended  bill,  and  former  answers  of  the 
defendant  mentioned ;  and  that  it  was  so  produced  . 

with 
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with  the  view  of  proving  that  the  modus  or  an- 
cient customary  payment  of  twelve  shillings  and 
nine-pence  in  and  by  the  former  answers  of  the 
defendant  insisted  upon  with  respect  to  the  ferm 
or  lands  called  Doe  Parky  in  the  occupation  of  the 
defendant,  was  a  good  and  valid  modus,  or  ancient 
customary  payment,  covering  tithe  of  agistment, 
and  all  predial  tithes  in  respect  of  the  said  farm 
or  lands  f  and  be  denied  <^at  the  book  was  or 
ever  had  been  in  his  possession.  In  a  subsequent 
part  of  the  amended  answer,  the  defendant  stated, 
that  he  had  been  informed  and  believed,  that  there 
were  in  the  said  book  entries  of  divers  sums  under 
the  denomination  of  tithe  farm,  but  did  not  know 
if  such  sums  amounted  to  the  sum  stated  by  the 
plamtiiF  as  being  the  composition,  but  that  if 
there  were  such  entries,  and  if  they  were  of  such 
amount,  yet  the  defendant  insisted  that  the  vali- 
dity of  the  modus  did  not  depend  upon  any  other 
payments  for  any  other  part  of  the  parish. — ^Upon 
those  passages  it  was  submitted  to  the  Court  that 
the  plaintiff  was  entitled  to  the  prbduction  of  the 
book  by  the  defendant,  the  possession  of  his 
attorney  being  his  possession,  and  was  subject  to 
hi*  control ;  Upright  v.  Mayer  (ii),  Fenwick  ^  v. 
Reed  (A)— ^nd  that  the  subsequent  admissions  in 
ther  answei:,  shewed  that  the  book  contained  mat- 
ters ftivorable  to  the  plaintiff's  case.  And  it  was 
further  contended,  that  the  book  itself  was  not, 
ttotk  the  nature  of  it,  such  a  document  as  the 
defendant  was  entitled  to  the  exclusive  possession 
of,  or  to  give  in  evidence  on  his  own  behalf 
only. 

(«}  e  Ves.  281.  (6)  1  Mer.  128. 

Lovat 


Loval  was  to  have  opposed  the  motioni  but  the       UU- 
Court  did  not  require  to  hear  hinu  bugu 


The  Lord  Chief  Baron.  This  book  is  pjir^  of 
the  defendant's  evidence,  and  the  rule  is  clear 
that  you  liave  no  right  to  call  upon  your  opponent 
in  this  way  to  expose  his  case  to  his  adversary. 
It  would  be  opening  a  wide  door  to  perjury.  Be- 
sides, you  must  shew  in  all  cftsea  of  an  application 
for  production  of  papers^  that  they  would  be  evi- 
dcnciT  making  in  your  favor :  and  that  must  be 
shewn  by  admissions  in  the  defendant's  answer. 
Now  here  there  is  nothing  like  an  admission  even 
under  the  '*  if,**  that  the  book,  when  prod^^oed, 
would  assist  the  plaintiff's  case* 

The  Court  therefore  refused  the  application* 

Lovat  then  applied  for  costs,  which 

The  Court  refused:  the  Chief  Baron  giving  94 
the  reason  that  the  application  w^s  not  without 
some  colour;  for  although  the  Court  would  not 
compel  a  defendant  on  a  bill  for  discovery  tQ 
disclose  his  evidence ;  yet  it  was  also  a  mle»  that| : 
when  the  plaintiff  could  shew  that  the  defendant 
was  in  possession  of  evidence  which  qnig^t  sonef 
him  if  produced,  it  would  be  against  conscjJwM  It^ 
allow  him  to  withhold  it — that  here  it  had  been 
shewn  that  the  defendant >  possessed  a  book  (jfor 
the  possession  of  the  attorney  was  under  ^txmt^ 
trol  of  the  defendant)  which  in  great  probability 
at  least  might  have  contained  evidence  favourable., 
to  the  plaintiff's  case,  although  it  was  tiot  suffi- 
ciently 


Bl 
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1819.       cicntly  admitted  by  the  answer  to  authorize  the 
^^^^^^^      Court  to  grant  the  application. 

BUGH 

*•*"•""•         Per  Curiam. 

Motion  refused, 
without  Costs^ 


1819-  MEMORANDUM. 

7I&  Afay. 


BY  minute  of  this  date,  the  Court  announced'^ 
«u  Court  (1st  that  on  and  after  Monday  next,  they  would  strictly 
if^^ttexcep.  adhere  to  the  rule  of  the  \%tFthruary^  Vl9% 
foT'JrmmOTt"  touchiiig  the  argumcut  of  exceptions  at  the  Sit- 
«  •Thtu.'*  ting  of  the  Court. 

tinffofthe  * 

Court,  the  ef> 

faTuliwhiro  The  effect  of  that  order  is,  that  where  plaintiff 
d^^n^2!Lid  ^^^^  ^^'  appear  to  support  them,  the  exceptions 
SttnT^?  arc  w^^¥  ^  struck  out,  and  defendant  might  then 
*^'^*d"A^  move,  as  of  course,  that  the  plaintiff's  exceptions 
defenduitmy  be  over-rulcd,  not  being  brought  on  according  to 
ofcoiirw,'tiwt  the  course  of  the  Court;  if,  on  the  other  hand, 
ruled— and  the  plaintiff  appears,  and  the  defendant  does  not 
ftodamdoeT  attend  to  argue  the  exceptions,  they  are  then 
SSy'SSrSow.  alWed. 

fd. 


Beeston 
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EESTOX    V.  WniTKi  «t&  My. 


COMVNf  III  last  Hilary  Term,  obtained  a  rule,  a  defendant, 
requiring  the  plamtift  to  shew  cause  why  (he  writ  in  an  action 
of  Jitri  facias^  issued  and  executed  in  this  caus^  on%y^V' 
should  fiot  be  set  aside,  on  the  ground  that  the  de-  bcenTakcn! 
fendant  had  obtained  his  certificate  under  a  coni-  J!Irard  o?an 
mission  of  bankrupt,  and  for  other  irregtilarity,  on  to*be'dlSm^f 
an  affidavit,   which   stated  the   following  facts.  S^M'^^uSr 
iTie   plaintiff  had    brought   an    action    against  UI^M^!t 
the  defendant  for  damage  done  -fcy  his  barge  to  JfVJJl^^JJ^^ 
that  of  the  plaintiff,  which  cam^"  on  to  be  tried  *>i«^i»ehwi 

*  '  become  bank- 

at  the  Summer  Assizes  for  Berkshire,  in   1816,  «•"?♦»  bjtween 

.   .      .  .         '    the  verdict  and 

when  a  verdict  was  taken  for  the  plaintiff  for  the  making  of 

^^,•1  i»i»         tii«  fl       ***®  award,  and 

2000/.,  the  damages  laid  in  the  declaration,  sub-  that  execution 
ject  to  the  arbitration  of.  a  barrister,  who   was  sued  ont  on  the 
to  make  his  award  by  the  4th  day  of  the  fol-  'becanMrtiie 
hvfing  Michaelmas  Term.     The  arbitrator  after-  Lve  proved 
wards,  on  the  1st  of  Jdnuary^  I8t7,   (the  rule  Jecovcrcir* 
laving  been  enlarged)  iwarded  to  the  plaintiff  ll^^i-Jil"^^^^^^^^ 
80]/.  for  his  damages  and  costs,  and  the  plain-  ?e"c''oI^" '^^  ^ 
f'^f  on   the  8th,  signed -final  judgment,   which     KorcanUe 
*^  entered  as  oi  Michaelmas  Term,  1816.     On  •'i^SJf^;;*^^^ 
//le  7t\\oi  December 9  \9i6j  the  defendant  having  thccoit». 
'^^^mc  bankrupt,  a  commission   of  bankruptcy  .  AjurifadaM 
^^s  issued  against  him,  and  he  obtamed  his  ccrr  judgments 
tifica^te   on    the   lOth  of  December,  1817.    The  Inch  c"m«n-'' 
H^intiff  sued  out  a  writ  of  fieri  facias^  ow  the  execiuedr"et 
.     y-    of  January y   181^,  under  which  the  sheriff  terms^Sf  the 
J^*^^  on  the  same  day,  taking  certain  goods  and  dertllking  to 
^^^cls  in  the  possession  of  the  defendant,  to  a  ll^"5,rt*»!^'' 
^^^L.vii.  p  considerable  •*"*"•' 
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1819.       considerable  amount,  then  detained  by  him  (tlie 
'^••^*^      sheriff),  and  which  was  stated  to  be  not  the  pro- 
.«.         pcrty  of  the  defendant,  but  of  other  persons  by 
whom  he  was  employed  as   a   lighterman  and 

oarrien 

> 

.Under  these  circumstances,  it  was  urged, .  that 
as  the  judgment  which  had  been  signed  in  this 
case^  related  back  to  the  first  day  of  the  preced- 
ing term,  (Bragner  v.  Langmead  («)  )  the  plaia- 
tiiF  was  entitled  to  prove  ,his  damages  under  the 
defendant's  commission :  and  that  not  having 
done  so,  he  was  barred  by  the  certificate. 

Fuller  shewed  cause.  He  contended  that  the 
amount  of  damages  having  been  referred  to  an 
^bitrator,  the  plaintiff  had  no  perfect  right  to 
any  liquidated  sum,  and  therefore  'could  not,  at 
the  time  of  the  defendant's  bankruptcy,  have 
proved  any  debt  under  the  commission ;  for  if  he 
had  proved  for  the  whole  sum  found  by  the  verdict, 
it  would  have  been  expunged— that  the  defendant 
was  not  discharged  from  this  debt,  by  the  operation 
of  the  bankruptcy,  the  statute  5  Geo*  II.  c*  3d,  s.  7, 
having  only  provided  for  his  discharge  from  all 
such  debts  as  should  be  due  from  him  at  the  time 
when  he  became  bankrupt,  and  the  plaintiff's  de- 
mand of  damages  for  the  present  tort,  could  not 
become  a  debt  till  the  arbitrator  should  have 
made  his  award,  which  was  subsequent  to  the 
defendant's  bankruptcy,  and  was  not  therefore 
till  that  time  proveable  under  the  commission; 
and    he    cited   the  authority  of  the  Court  of 

(a)  14  East,  197. 

King's 
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iTw^V  £e«cA,  in  the  case  of  E^i  part e.CH  fits  (fa),  ^^|^^ 
Hrliere  it  was  held  that  a  swii  of  money  given  by  ^  Brfsti>N 
•Jury  to  a  plaintifiT,  who  wed  for  a  breach  of  WhItii. 
piomise  of  marriage,  and  had  entered  up  judg- 
ment on  the  verdict,  was  not  a  sufficient  petition- 
ing creditor's  debt,  to  support  a  coinmissiou 
against  the  defendant,  who,  between  tlic  verdict 
and  entering  up  judgment,  had  committed  the  act 
of  bankruptcy.  He  also  submitted,  tlmt  an  action 
could  not  h^ve  l)ecn  maintained  on  the  verdict, 
until  the  damages  had  been  ascertained  by  tl)c 
arbitrator ;  nor  could  judgment  be  entered  up  in 
this  case  without  a  rule  for  signing  it  previously 
obtained  by  leave  of  the*  Court,  Hayward  v.  Rib- 
bans(b).  Admitting  for  an  instant,  however, 
that  the  plaintiff  had  no  right  to  sue  out  execu- 
tion for  the  damages  recovered,  he  still  might  do 
so  for  thc^osts^  which  were  part  of  the  debt,  and 
which  clearly  could  not  be  proved  under  the  coin* 
mission,  according  to  the  decision  of  the  Chan- 
cellor, in  the  case  of  Et  parte  Ilill(b). 

Cur.iuh%xutt^ :.. 

Richards,  Lord  Chief  Buron^  now,  deHvered  sio/irijr. 
the  judgment  of  tlie  Court ;  the  short  suhfetaiwtcr 
of  which  was,  that  the. plaintiff  ought '^lo  ftuune 
proved  his  debt  under  the  commission,  as  he  might: 
l^ave  done,  the  damages, being  a^  debt  ofi leouxd;! 
and  the  record  alone  sufficiei;it  Ijfgal  eVkteiire^of* 
j^-    And  he  observefl,  tliat  if  ^  action  lliitfUbeen 

(fl)  7  T.  R.  20.  (c)  4  East,  310- 

ik)  11  Ve».  046. 
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brought  upon  tjlie  judgment^  instead  of  suing  out 
'BA^  execution  upon  if:,  and  a  plea  of  ian'kruptcy  had 
•Wiw       ^^^^  P^t  in,  the  proper  evidence  would  have  been 

^an  examined  office   copy  of  the  record,  which 

.>vould  b^  conclusive.      , 

The  Coufrt  therefore  made  the  rule 
absdlute,    for  settiiij^  aside  the 
JferiJhciA^,  and  restoring  to  the 
defendant  the  goods  which  had 
•     beeh  s^fiad-^requirihg,  however, 
-     tiiat  tJie  defendant  should  under- 
take  not    to   bring    any  action 
against  the  sheriff  of  B^r*#. 


^;.    ,  ,  IN  THE  EXCHEQUER  CHAMBER. 
Coram  Richards,  lord  chief  barok. 


//iry;/^/'" 


i^rKi,     .  ^^.?^J^?A.N^  and  Others  v.  Hudson  and  Others, 
and  the  Attorney-Geneeai.. 


due  of  a 


IpE  plaind       the  next  of  kin  of  the  testator, 
tctufor'sper.  file|l  thi/s  bill  to  obtain  a  declaration  by  the  Court 

tonal  estate  to  •'"'  '•    ^    1     »  -  =    '  .i  .i. 

tritsteetfortlie    <.*.,,.  ^""*' 
perpetoalen-     •     '           ^• 

dowmentand       -  u      -  »•     ^r           ■  i.  «. 

maintenance  of  a  sebool,  i^dtild  be  a  valiA  beqdelkty  and  not  within  tfte  utatnte  of  tK 
9GM.n.  ch.  SSf     i\/x*,   . 

But  if  after  M^oma^t^d  1^ii}iijp^  the  testator  goes  on  to  r/<mmiaid  the  tmttees  to 
collect  the  residQe/and lay  it  ont  at  a  convenient  time  in  the  purchase  of  fh*eboid  Isfum 
^Icc.  for  that  parp^ffs'  il€oa)e«rwtt|ii«i  fho-Malate,  because  the  worfl  '<  reconunend"  is  <•• 
perative  on  the  trnsteeAy  and  teaves  them  ho  discretion,  but  raises  a  trust,  which  na^t^D^ 
carried  into  ex«Hcntton,  nnlras  there  be  in  some  other  part  of  the  will  an  express  option 
given  to  them  in  terms  so  to  lay  out  ttie  money,  or  uot^  in  tlieir  discretion. 


K 
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that  the  following  gift  and  bequest  in  the  .will  of  1810. 

Richard  Dickinson^  was  v6id,  and  for  in  account  i^Mniv^ 
and  distribution. 


The  testator,  (having  by  his  will  given  to  the 
defendants  Thomas  and  Samuel  Hudson^  all  such 
freehold  and  othei?  messuages^  lands,  &c.  as  were 
vested  in  htm  by  way  of  mortice,  for  the  pur- 
pose of  enabling  tla^m  to  reconYey,)  gave  and  be- 
queathed (after  payment  of  aU^^  his  debts,  l^ga- 
ciesy  and  funeral  expcnces  &cu)  the  residue  in 
these  words  ;-**^'  I  give  andr  bequeath  all  the  rest 
of  my  monies,  goods,  effects,  and  personal  estate 
whatsoever,  to  be  a  perpetual  endowment  or 
maintenance  for  two  schools:''  (naming  them)  and 
he  appointed  the  said  Thomas  and  Samuel  Hud- 
son (the  trustees)  and  the  survivor  of  them,  and 
the  rectors  for  the,  time  being  of  the  parishes 
iu  which  tfie  schools  were,  and  their  ^ccessor^, 
for  ever,  patrons  of  such  schools,  with  certain 
directions  as  to  their  conduct."  Then,  after  giv- 
ing his  library  of  books,  and  his  book-cases,  to 
the  two  schools,  he  proceeds  thus : — "  And.  / 
recommend  that  at  a  convenient  time'  n\y  nlbtiey 
riiall  be  collected  together,  and  laid  out  in  the 
purchase  of  ^  freehold  messuage  aud  tenemj?j^f»fr 
lands  which,  are  freehold,  to  be  a  perpeftial  en- 
dowment for  the  two  schools,  by  an  eqiial  portion 
to  each  of  the  schoolmasters  in  every  year,  after 
all  incidental  expcnces  are  paid;  provided,  aud 
niy  will  is,  that  my  estate  and  effects  so  vested  in 
trust  shall  be  suffered  to  accumulatttf  until  the 
annual  proceeds  shall  amount  to  100/. />^rflf)/w»;ir 
for  each  schoolmaster,  and  then  the  net  annual 
p3  piojced^j 
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pirotccwb'  shall  be  applied  for  the  cwlowmcpt  pf 
tfaersatd  two  sdiools  as  aforesaid." 

Jervis  ^ud  Simons,  for  the  plaintiffs,  iqsisted, 
that  this  bequest  was  a  devise  of  money  &€•  tp 
he  laid  out  in  land  within  the  9th  of  6r^o.  II, 
ch.  36 ;  for  that  tl)C  word  "  recommend,"  used  in 
thewiM,'  Wife  imperative  upon  the  trustees,  and 
created  a  trust  which  must  be  executed ;  and  that 
prittrciple  wtfs  fully  established  in  Pierson  v.  Gott 
mi  (a).  In  Mniim  v.  Keighley  (i),  it  was  decided, 
thsft  l\i^  Mficord  *'  recommend"  indicated  desire, 
aiul  was  even  stroiiger  thap  the  word  "  request,'* 
and  that  it  excluded  discretion.  They  lalso  submitv 
ted,  that  words  apparently  giving  trustees  a  disr 
crction  to  lay  out  the  moneyin  land  or  not,  would 
nbt  protect  a  bequest  from  the  operation  of  the 
sr*fiile  of  Moitmain,  as  was  decided  in  the  case  of 
Gl^itwt  V.  Case{c\  where  the  itiequest  was  of 
600/.  to  be  laid  out  in  lands  dec.  and  till  an 
^Migiblfe  purchase  could  be  made  to  be  placed  out 
at'  interesit,  which  was  held  to  be  void,  on  the 
gh3i*itd  that  it  was  a  devise  of  land,  because  the 
ti'usWtis  mu$t  have  laid  opt  the  money  m  land, 
hhd  they  cited  further  Chapman  v.  Brown  (rf), 
ahd  tl^e  Attbrney-General  v.  Davids  (e),  with  the 
A^flrt?!^  <j*Se^  tlfci»elii  referred  to,  as  additional  aur  » 
tteiittt?^  m  the  same  eflfect  Tlie  case  of  Grim^ 
TrilStP 'V^^i^tnmett^  which    they  assutncd  would 


'i    '     3'i' 


(a)  2  Bro.  C.  C.  38. 
(/ji)  2^f5.»33.520. 
[c)  4l^rQ,  L\  <^.(i7,   aud 


iVes.  jutt.  648. 
(d)  a  Ves.  404, 
(c)  U  Vcs.  635. 
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be  reKcd  on  by  the  defendants^  tlicy  submitted,       ^l^ 

had  been  subsequently  ov«i^ru)ed  by  tlM  casea^iaf  y;i|tfs#Hi 

EMglUh  V.  Ord  (a),  GrUves  v.  Can,  and  other  •^^ 

subsequent  decisions^  aSOk^ 

Martin  and  Lynch^  for  the  trustees,  and  Raith^     sm1$SI 
by  for  the  Attorney-General,  contended,  that  the 
woid  <<  recommend/'  as  used  in  the  present  bill, 
vf:sA  not  imperative,  Imt  tliat  the  testator  obviously 
meant  to  give  his  trustees  a  discretionary  power, 
for  that  in  this  case  there  existed  a  distinction 
froin  all  those  cited,  the  testator  liaving  first  given 
the  residue  of  his  persosial  estate  absolutely  to  the 
charity :  then  he  recummends  them,  in  the  way 
of  advice,  to  lay  out  the  money  to  be  collected 
in  land,  for  the  benefit  of  the  charity ;  but  he  does 
net  thereby  imperatively  impose  on  them  a  duty 
to  discharge  in  so  doing,  or  in  effect  create  a  pwir 
tive  trusty  which  must  necessarily  be  encicutcd; 
and  whenever  trustees  may,  by  exercising  a  dis* 
cretionary  power  given  to  them  by  their  testator, 
(and  which  very  slight  words  would  give  them) 
preserve  the  charity  from  the  effect  of  tlie  statute, 
the  courts  have  always  supported  the  bequwt,  on 
the  principle  laid  down  by  Lord  H^dwicka  in  .tlie 
cases  of  Seresby  v.  Hollins  (6),  and  GrimmU  v. 
Grimmett  (c).    In  the  latter  case  the  Lord  Chan- 
cellor's words  are,  ^*  where  there  itmifficUntrwm 
for  the  Court  to  say  there  is  a  discretionary  pawer 
ill  the  trustees  to  lay  the  money  out  one  way  or 

[a)  Higfamore  on  CbartUble        (b)  Barn's  EccI.Ij.  569. 
Uses,  p.  82.  («)  Amhl  4lO. 

p  4  other, 
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Other,  either  \n  the  funds  or  lands,  I  have  d€« 
termined  such  a  devise  to  be  good/'  and  tliat  d»p 
cision  has  n^ver  yet  been  over-ruled.  Here  the 
recommendation  was  not  mandatory,  and  its  adop? 
tion  rested  wholly  with  the  trustees. 

They  submitted,  that  in  all  cases  wliere  word$ 
of  recommendation  had  been  determined  to  create 
a  trust,  the  trusts  held  to  be  created  were  lawful, 
apd  such  as  might  legally  be  raised;  whereas  here, 
there  was  a  discretion  given  to  elect  one  of  two 
tmsts,  the  one  lawful,  the  other  unlawful;  and  in 
such  a  case  tlie  e?cecutors  might  reject  the  one, 
and  adopt  the  other.    They  further  urged  that  the 
laying  out  the  money  in  lands  would  in  this  case 
be  a  void  condition,  and  yet  the  gift  would  be  good» 
because  it  would  be  a  condition  subsequent,  ami 
being  illegal/need  not  be  performed ;  Co.  Lit.  206  b. 
As  to  the  cases  cited  on  the  construction  of  the 
word  "  recommend,-'  they  submitted  that  although 
the  case  o^ CunliffewCunliffe^  vaiA  those  upon' 
which  the  decision  there  was  founded,  had  been 
somewhat  opposed  by  the  other   decisions,  yet . 
they  were  stiU  subsisting  authorities,  and  entitled 
to  respect ;  and  in  a  case  like  the  present,  differ*- 
ing  a^  it  did  in  $o  many  important  circumstances 
fpojai  ajil  odiers,  might  fairly  be  cited  ip  aid  of  the  * 
genesal  principle  on  which  the  defendants  relied. 

Je9*t2i>  having  replied,   the  Lord  Chief  Baron  * 
took  lime  ta  look  into  the  cases. 

Mv.  vi^it. 
RicnAXiDs, 
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RiCBABDs,  Likrd  Chief  Baron^  tiow  Udiv^Md     ^^^ 
Ju^sient  (having    stated    tlie   objeetsi    o€  liie* 
bill)  as   follows:  The  money  put  on  mortgage 
bdn^  die  personal  estate  of  the  testator,  belongs    ^^^^ 
to  his  next  of  kin^clearly,  if  not  otherwise  dw* 
potcd  of  by  his  will.    Then  the  question  for  the 
Court  is,  whether  this  bequest  of  tlie  residue  is 
void  under  the  statute  of  the  9th  i^  Gto.  IL 
di.  36.     On  the  one  hand,  it  i^  cdbtended,  that 
the  money  is  given  to  be  laid  outitf  land  at  iMl 
e^nts^  in  which  case  it  would  certainly  be  void. 
On  Hit  other,  it  is  said,  that  it  lies  in'  the  option  • 
of  the  trustees,  whether  it  $hall  be  so  hid  out  or 
not,  if  so,  the  bequest  would  thetai  as  clearly  be 
good.    Now  that  entirely  depends  on  the  cdft-- 
stniction  of  the  wilier- (his  Lordship  read  the 
words  of  the  first  part  of  the  bequest,  as  far  as 
the  recommendation.)  —  So  far  lio  doubt  the  di^  - 
position  to  the  charity  is  quite  complete,  and  ^no- 
fiirther  directions  were  in  fact  necesisa^ry  to  gWt^ 
it  effect.    The  will,  however^  proceeds  fhu^-^ 
(here  his  Lordship  read  the  words  6f  the  recbril^ " 
mcndation)  —  Upon  these  woitls  the*  whole-  qtiea- 
tion  arises,  and  it  depends  on  whether  tfiiy  ard^' 
^andatory  upon  the  trustees,  so  that  thiy  iWii^C^ 
'*  all  events  lay  out  the  money  given  in  land,  'or ' 
^^ether  they  may  not  so  lay  it  out,  if  they'shtoold 
^^t  think  it  adviseaMe,     If  they  are  bbligtrf  so 
^^  ^^y  out  the  money,  the  bequest  would  be  void 
^^'^H.inly ;  if,  on  the  other  hand,  an  option'  Ras 
*^  given  to  the  executors,  it  is  hardly  necessary 
^^y  that  they  may  legally  give  effect  to  the 
H^ucst,     That  Wjis  so  decided  by  Lord  Hard" 
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apicAe,  in  the  case  of  Saresby  v.  HoUins  (fl),  and 
afterwards  in  the  case  oiQrimmett  v.  Grimmett, 
At  that  time  there  was  a  much  greater  inrcliiMition 
manifested  by  the  Courts  to  support  such  charh- 
ties  than  subsequently  prevailed,  for  Lord  Norths 
ingtonj  or  rather  Sir  Thomas  Clark,  soon  afterwards 
broke  through  the  rule  of  Lord  HardwickCy  for 
in  the  case   of  English    v.   Ord  (A),    be  first 
doubted  the  propriety  of  the  decision  in  Grim- 
mett  V.  Grimmett.    Then  in  the  AUornejf^Gerte- 
ral  Y.  Tyndatl  (c),  Lord  Norihingtcn  seems  to 
have  disapproved  of  that  case,  as  did  afterwards 
Lord  Commissioner  Eyre  and  the  other  Commis- 
sioners,  in  Grieves  \.  Case.     With  the  greatest 
veneration  for  the  name  of  Lord  Hardwicke,  I 
confess  it  is  difficult  to  say  that  an  election  wss 
given  to  the  trustees  in  that  case ;  but  it  is  a 
strong  decision,  and  establishes,   that  where  an 
option  is  given,  the  becyiest  may  take  effect*    But 
bis  Lordship  there  says,  ''It  was  said^  the  rule  of 
construction  is  the  same  now  as  it  was  before  the 
statute  of  Mortmain.    That  is  true.    But  suppose 
the  trustees  in  this  case  would  not  act,  the  trust 
would  devolve  on  the  Court,  and  1  would  order 
the  money  to  be  placed  in  the  funds,  and  not  in- 
vested in  lands.     Sir  Joseph  Jeky I  ^lY^'sys  did  so 
before  the  statute.'"    So  that  it  appears  he  con- 
sidered that  the  statute,  by  making  a  charity  in- 
capable of  taking  lands,  made  no  difference  in  the 
rule  of  construction,  and  I  am  willing  to  proceed 
upon  that  proposition.     Then  the  question  will 


(«)  Barn's  Eccl.  6^.  (c)  Arnbl.  014. 

(h)  Highmore  on  Char.  Uses,  82.  ' 
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he,  If  bether  in  this  case  any  power  of  election  has 
been  given  to  the  trustees.^    The  older  cases  of 
tbose  which  have  been  before  considered,  as  to  the 
tnistees  having  an  election,  appear  to  have  turned 
OQ  their  being  authorized  to  judge  of  the  eligi- 
bility of  the  purchases  of  land  to  be  made  by 
^hem^  which  might  enable  them  indirectly  to  de- 
cline to  purchase  altogether ;  but  the  later  deci- 
^^6,  and  particularly  that   of  English  v.  Ord^ 
^^e  gone  on  the  principle  that  a  bequest  of  per* 
^^Ity  until   land  could    be    purchased,  or  an 
cHgihle  purchase   made  (Grieves  r.  C^ue)  is  dt- 
rectory  and  not  discretionary.    In  this  case  the 
testator   reoommends    that  his  money  shall  be 
laid   out  in  land*    Now,  if  in  ordinary  cases  not 
^^  all  rekttmg  to  charities  the  word  ^'  recommend" 
^^^  ]been  held  to  be  equivalent  to  a  command,  and 
^^  i^a^ise  a  trust  (and  there  are  many  cases  wherein 
^y^^  uexpression  has  been  determined  to  be  impera- 
^^^    on  executors)  I  cannot  so  distinguish  this  be* 
M*^^t  to  a  charitable  use,  as  to  avoid  the  effect 
^^    *^Xiose  decisions.     In  Pierson  v.  Garnet  the 
^*^*^rms  of  the  bequest  are  very  strong;  the  testator 
'^^  Vicaths  the  residue  of  his  personal  property  to 
^  *^  9^son,  his  executors,  administrators,  and  assigns, 
'^^ing  ,clearly  that  he  intended  to  give   him 
<thing  absolutely,  yet  Lord  Kenyan  held  that 
^    subsequent  v^ords,  "  it  is  my  dying  request,'  that 
^l^e  legatee  should  die  without  issue  living,  he 
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^^^      His  Lordship  had  obserr cd,  during  the  argument,  that 
^   *^uch  doubted  whether  Courts  of  Equity  had  considered 
^^  effect  of  the  word  "  recommend*"  in  Sir  J.  JekyVi  lime,  as 
^  Jr  ha?e  sinec  done. 

should 
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19%9.      should  make  a  certain  specific  disposition  of  it, 
KnxEANB    ^^^^  imperative,  and  created  a  trust,  gividg^  an ' 
and  otiaen    interest  whicb  could  not  be  disappointed ;  and  he 
rejected  altogether  nice  critical  distinctions  be- 
tween "  I  recommend"  and  "  it  is  my  dying  re* 
quest;"  holding  that  both  expressions  in  defect, 
gave  to  words  of  entreaty  a  mandatory  import ;  and ' 
other  cases  are  there  referred  to  in  which  similar 
decisions  were  made*     In  short,  ^11  tlie  cases,  ex« 
cepting  only  that  of  CurUiffe  v.  Cmiliffe  (a),  have 
rilled,  that  in  the  case  of  executors  and  trustees, 
words  of  Fecommeudation,  request,  or  desire,  are 
imperative,  and  create  a  trust;   and  the  reason 
why  it  was  held  not  to  have  had  that  efiect  in 
that  case  was,  that  the  first  gift  was  of  the  ab^ 
solute  ownership  of  the  property,   and  the  de- 
visee had  power  to  diminish  it*  in  his  life-time. 
His  Lordship  then  adverted  very  minutely  to  the 
case  of  Malim  v*  Keighky^  which  he  considered 
quite  conclusive  on  this  point.  He  observed,  that  it 

(a)  Ambl.  ^iM. 

*  There  is,  besides,  another  distinctioB  in  the  case  of  Cwa^ 
li/fe  y.  Gudiffe^  even  as  shortly  reported  in  Ambkr,  wfaicli 
takes  it  still  farther  out  of  the  principle  on  wbieli  the  deci- 
sions in  the  conflicting  cases  proceeded,  but  it  does  not 
aftpear  to  have  been  adverted  to  in  the  reported  arguments. 
There  were  in  that  case  two  annuUiet^  one  of  them  of  con- 
siderable aroonlit,  charged  on  the  property ,  beqaeathed  to  . 
Cnnliffe;  whereas,  in  Pienmt  v.  Garnet,  although  there  were 
annuities  charged,  the  bequest  to  Pierson  was  expressly  after 
the  death  of  the  atmrniiants;  and  in  Malim  v.  Keighley,  there 
was  no  charge  upon  the  bequest  In  Frogmorton,  dem*. 
Bratniiotte  v.  Holyday  (a),  the  Court  held,  that  a  charge  upon 
a  devise  would  give  a  fee,  although  there  were  no  words  of 
inheritance,  dfttrtiori  in  a  doubtful  di^osition  of  personal  pro* 
porty  it  may  be  taken  to  have  the  effect  of  making  absolute  a 
gift  which  the  words  of  recommendation  might  otber«i»c 
render  conditiunaL 

(<)  3  Bur.  1618, 

W«3 
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was  impossible  to  read  thti  sentiments  delivered  by 
diat  incomparable  Judge,  Lord  Ahanleyy  without 
peroeiving  the  infinite  pains  which  he  took  to  ar- 
rive at  just  conclusions.  His  words  are»  adopting 
the  opinion  of  Lord  Kenyon-^*^  I  will  lay  down 
the  rule  as  broad  as  this ;  wherever  any  person  gives 
property,  and  points  out  the  object,  the  property, 
and  the  way  in  which  it  shall  go,  that  does  create 
a  trust,  unless  he  shews  clearly  that  his  desire  ex- 
pressed is  to  be  controuled  by  the  party,  and  that 
he  shall  have  an  option  to  defeat  it.  The  word  '  re- 
commend' proves  desire,  and  does  not  prove  discre- 
tion." In  this  case  the  word  ''  recommend'*  comes 
precisely  within  that  rule.  As  to  the  convenient 
time  expressed  in  the  recommendation,  that  itaeans 
merely  on  a  proper  opportunity.  Let  us  suppose 
that  this  was  a  bill  filed  by  an  heir  at  law,  upon  the 
recommendation  to  lay  out  money  in  freehold  land 
at  a  convenient  time,  could  any  one  doubt  that  the 
heir  would  be  entitled  to  take  the  money  as  land  ? 
It  is  quite  clear  that  he  would.  I  do  not  consider 
that  it  makes  any  difi^erence,  that  in  this  case  the 
legatee  happens  to  he  a  charity.  This  bequest  is, 
withiii  all  the  cases,  clearly  an  express  trust,  and 
one  which  must  be  executed.  Lord  Alvanley  says, 
in  the  case  of  Malim  v.  Keighletfj  ^'  if  a  testator 
t  shews  his  desire  that  a  thing  shall  be  done  unless 
there  are  plain  ejcpress  words,  or  necessary  impli" 
cation  that  he  does  not  mean  to  take  away  the  dis^ 
cretion^  but  intends  to  leave  it  to  be  defeated,  the 
party  shall  be  considered  as  acting  under  a  trust  J"* 
Now  are  there  are  any  such  express  words  in  this 
will  as  have  the  effect  of  leaving  to  the  trustees 
a  discretion  ?    I  certainly  see  none,  and  therefore 

think 
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M19.       think  the  plaintiiF  has  succeeded   in  this  suit*. 
^J^^][^^    His  Lordship  then  pronounced  the  following 


•  V. 

Hhuwn 


DecbiK  that  the  bequests  in  the  will  of 
^  '^ickttrd  Diektnsons  the  testator  in  the 
pleadings  named,  both  as  to  the  money  of 
the  said  testator,  out  at  interest  on  mort- 
gage, as  also  of  the  residue  of  his  per- 
sonal estate  to  charitable  uses,  as  in  the 
will  mentioned,  are  void  under  the  std- 
tute ;  and  that  such  money  on  mortgage, 
and  residue  belong  to  tlie  next  of  kin 
of  the  testator-— with  the  usual  directions 
i— costs  up  to  the  hearing  to  be  paid  by 
the  eicecutors  out  of  the  assets — subse- 
quent costs,  and  further  directions,  re- 
served • 

*  His  Lordskip  afterwards  added,  tbat  if  be  were  is- 
dined  to  criticise  the  word  "  reconiiuend,''it  might  be  carried 
to  a  great  extent,  amounting  to  a  command,  unless  where  the 
fMiriy  Mrere  an  eotire  stranger :  and  that  it  was  inaoh  the  aafett 

course  to  abide  b^'  the  plain  words. 


Hf 
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IN  THE  EXCHEQDEK  CHAMBER. 
C^kVam  RICHARDSi   LORD   CHIRF  BARON. 


BOVMAKER  V.  Mo<nt£,  ShIRREFF,  and  TrELFS.  Afr\l. 

3  ^Jv%^  V  €  1^%    /S¥^  SS3  ^  ^^^^^^  ^'^^  ^'^^'^'^^ 

XnIS  cause  was  oeard  fiXally  on  the  merits  be-  wtcrethe 

^  ^       defendant  in 

fore  the  Lord  Chief  Baroaat  the  last  Sittings  after  an  action  of  re^ 

_,  plevin  entered 

lerni.  mto  an  agree- 

ment with  tho 
plaintiff  te  re« 

Martin  and  Tinney,  for  the  plaintiff,  contend-  tfon  a  prior*' 
cd  generally,  that  die  defendant  Moore^  by  hav-  piUinbet^tta 
mg  entered  into  the  arrangement  with  Shirreff  e!Swd"wid*" 
noticed  particularly  in  the  judgment  hereafter,  JSa^at^tte 
had  discharged  the  plaintiff,  Shirreff  surety  S^'p^^^^t. 
in  the  replevin  bond^  by  placing  him  in  a  different  {^"J^en*^"^* 
situation  from   what  he   would  otherwise  have  *}>«»»  bn^no* 

tlie  second  re- 

stood  in  if  the  proceedings  had  not  been  so  stayed.  ^*^i?'V^ 
The  arguments  and  authorities  relied  on  were  in  proceedtnps 

^  ,  shoDldinthe 

substance  the  same  as  on  the  former  occasion,  when  mean  time  be 

1  •  I-  1  ^t_  .    •      1  stayed  till  the 

tlie  question  was  discussed  on  the  origmal  mo-  award  should 
tXoii{a\oii  the  decision  of  which  they  now  mainly  which  was  sti- 
relied ;  and  they  cited,  as  an  additional  case  on  the  pnbiuhed^by  a 
part  of  the  plaintiff,  The  Bank  of  Ireland  v.  Btr  trmerbnt^af-*" 
resford  {b).     They  urged,  that  the  ground  of  {Ser ^tlr«>^^ 
the  decision  pn  the  motion,  in  the  case  of  Moore  and'de£ndaat[ 

V  HfiW^       without  the 

V  •  ouw    concnrrence  or 

<«)  Ante,  Tol.  iii.  p.  tl4.        {b)  6  Dow.  Rep.  D.  R  233.      l^i^xy  ^  £e 

replevin  bond^ 
whereby^  in  point  of  fact,  ike  9uU  was  delayed,  and  the  surety  placed  in  a  dailereat 
aitnation  by  the  delay  which  might  have  been  pnjuiical  to  him,  whether  U  actually 
tnm  out  to  have  been  so  or  not— held  to  affect  the  conscience  of  the  defendant  In  equity ; 
and  therefore  the  Conrt  granted  a  perpetual  injunction  to  restrain  him  from  proceeding 
against  tlie  surety,  on  an  assignment  of  the  replevin  liond,  obtaint  d  upon  a  reinm  of  eloign* 
Bcnt., 


224 


lUlO. 


BOWMAKKK 

r. 

Moor  By 

Shirr  Err, 

and 

Trblfs. 


V.  Bowmaker  (a)  in  the  Common  Pleas,  and  ori 
the  demurrer,  was  not  founded  in  fafct,  as  th<( 
surety  had  sustained  an  ii^ury  by  the  delay ;  and 
it  had  not  occurred  to  the  Court  of  Common  Pleas 
that  a  bill  would  lie  in  equity  to  compel  the  knd-' 
lord  to  proceed  with  the  suit  under  the  circum- 
stances of  this  case. 


Jervis  and  Aoupell  fx>r  ttie  cfefendant  Moore, 
insisted^  as  the  principal  pornt  in  their  case^  that 
the  pkiintifF  was  not  placed  in  a  worse  situation  by 
any  part  of  the  arrangement  which  had  taken 
place  between  the  parties,  because  they  contended 
that  the  defendant  Moore  could  not,  under  the 
circumstances,  have  obtained  judgment  in  the 
action  before  Michaelmas  Term,  when  he  became 
entitled  to  judgment  by  virtue  of  the  cognovit: 
and  that  all  that  had  been  done  must  necessarily 
have  operated  in  favour  of  the  plaintiff  as  surety 
in  the  bond,  and  could  not  in  any  respect  preju- 
dice him. 


TheJLord  Chief  Baron  havbig  stated  that  he 
should  consider  the  case  before  he  delivered  judg- 
ment, observed,  that  he  was  of  opinion  that  the 
determination  of  this  case  on  the  former  motion 
was  right;  and  thut  there  were  several  proposi- 
tions in  the  case  in  the  Common  Pleas,  as  reported^ 
to  which  he  could  not  assent;  and  particularly  that 
which  assumed  it  to  be  necessaiy  that  the  surety 
should  be  damnified  by  the  change  effected  in  his 
situation,  before  he  could  be  considered  to  be  dis-: 

(a)  2  Marsh.  81  aod  392,  and  6  Taunt.  379,  S.  C. 

charged,, 
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charged;  for  that  it  would  be  quite  sufficient  to       1819. 
discharge  him,  that  he  might  possibly  be  injured 
by  the  change. 


BOWMAKCA 
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Cur.  adv.  vult.        8m«««FF, 


Tmvf. 


Richards,  Lord  Chief  BaroUj  now  delivered 
judgment  :— 

There  have  been  already  two  decisions  on  the 
points  in  this  case  in  different  Courts,  and  certainly 
the  judgment  of  the  Court  of  Common  Pleas  {a) 
is  quite  at  variance  with  that  of  this  Court  {b). 
It  is  very  extraordinary  that  the  determination  in 
the  Common  Pleas  was  not  cited  or  adverted  to 
when  the  matter  was  argued  on  the  original  mo- 
tion for  this  injunction,  which  the  Court  of  Ex-^ 
chequer  thought  proper  to  grant 

[Here  his  Lordship  stated  the  case  very  fully.] 

The  question  now  before  us  is  really  therefore 
in  effect,  whether  under  the  circumstances  of  this 
case  (which  are  certainly  very  peculiar,  and  such 
as  I  have  never  met  with  before)  the  Court  of 
Common  Pleas  have  determined  rightly  in  decid- 
ing that  at  the  time  when  the  action  was  brought 
in  that  Court  the  present  defendant,  the  plaintiff 
at  law,  had  a  right  so  to  proceed  against  the  com- 
plainant in  this  suit. 

\a)  Moore  t.  B(H/oniaktr^  3d  Marshall,  81  and   392,  and 
6  Taunt.  379. 

(6)  Ante,  toI.  iii.  p./214. 

vo^'.  VII.  Q  Now 
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1810,  .Now  It  is  most  material  to  observe,  that  ev^n 

at  comtnon  law,  it  was  always  the  duty  of  the 
V.  party  who  sued  the  replevin  to  prosecute  his  suit, 

SBimififV,  and  the  sheriff  ooght  to  take  pledges  of  prose- 
TBBtn.  cution  (a).  At  length,  by  the  statute  of  I  Vest- 
minster  2.  (13  Edxv.  I.  c.  2.  s.  3.^  it  vvas  provided, 
that  sheriffs  should,  from  thenceforth,  not  only 
receive  of  the  plaintiff's  pledges  for  the  pursuing  of 
the  suit,  but  also  for  return  of  the  beasts  if  return 
should  be  awarded.  Then  by  the  1 1th  of  Geo.  II. 
c.  19.  s.  23.  sheriff^s  were  empowered  and  rer 
quired,  in  every  replevin  of  a  distress  for  rent,  to 
take  in  their  own  names  from  the  plaintiff^,  and 
two  responsible  persons  as  sureties,  a  bond,  in 
double  the  value  of  the  goods  distrained,  condir 
tioned  for  prosecuting  the  suit  with  effect,  and 
without  delay,  and  for  duly  returning  the  goods 
and  chattels  distrained  in  case  a  return  should  be 
awarded,  before  any  deliverance  be  made  of  tjie 
distress* 

The  suit  so  to  be  prosecuted,  as  we  all  well 
know,  is  carried  on  in  the  first  stages  in  the  She? 
riff"s  Court,  and  may  be  determined  in  the  inferior 
court ;  but  that  is  now  so  very  seldom  done,  if  ever, 
in  practice,  that  I  cannot  attach  any  consideration 
of  importance  to  the  fact  of  the  cause  having  been 
removed  by  the  defendant,  for  it  being  almost  a 
mere  formality  and  of  course,  so  to  remove  such 
actions  by  the  writ  of  accedas  ad  curiam^  it  can 
have  no  effect  in  determining  this   case.    Tl^c 

(a)  F.  N.  B.  G8, 

cause 
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cause  was  certainly  removed  in  point  of  fact,  and 
it  IS  said  by  mistake,  and  through  forgetfulness  of 
the  engagement.  The  course  is,  on  the  removal 
of  the  caiuse>  that  the  parties  must  begin  again 
in  the  superior  Court,  and  declare  de  novo,  and  the 
declaration  must  be  delivered  by  the  plaintiff,  or 
if  he  do  not  deliver  it  in  due  time,  the  defendant 
may  sue  out  a  writ  de  retorno  habendo.  It  should 
also  be  observed,  that  it  is  clearly  a  local  action  in 
whatever  place  the  beasts  or  goods  may  have  been 
taken,  or  to  whatever  place  they  may  be  after- 
wards driven  or  removed. 


^Z7 
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The  material  facts  of  this  case  are,  (and  the 
dates  are  very  important  to  be  attended  to)  that 
-S/rirre^  occupied  a  farm  of  Moore*s  as  his  tenant^ 
under  an  agreement  entered  into  between  them  on 
the  13th  July,  1810 ;  that  afterwards  the  rent  be- 
coming in  arrear  the  plaintiff,  on  the  3d  of  Febru-- 
nry,  1814,  executed  a  replevin  bond  to  the  Steward  ^* 
of  the  Liberty  of  Bury  St.  Edmunds,  as  co-surety 
with  another  person  (the  defendant  7re(/i)  for  the 
return  of  the  goods  of  Shirreff,  the  defendant 
Moore's  tenant,  which  he  had  distrained  on  the 
19th  January,  1814.  The  bond  contained  the 
usual  condition.  There  was  at  that  time  another 
prior  replevin  cause  pending  between  the  same  par- 
ties, which  stood  ready  to  be  tried  at  the  then  en- 
suing Spring  assizes  for  Suffolk,  having  been  in  due 
time  entered  for  trial.  On  the  23d  of  AI arch,  the 
defendant  Moore  entered  into  an  agreement  with 
his  tenant  (without  the  consent  or  knowledge  of 
the  plaintiff  in  the  present  suit)  to  refer  matters  tn 

Q  2  dispute 
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dispute  between  them  to  arbitration,  the  tenapt 
(the  defendant  in  the    action,  on  the  replevii) 
bond)  giving  him  at  the  same  time  as  part  of 
the  arrangement  a  cognovit  in  the  first  replevii^ 
suit,  authorizing  him  to  enter  up  judgment  of 
Kon  pros^   unless  he  should  pay  the  rent,  fof 
which  the  first  distress   was  made  by  the  first 
day   of  Michaelmas    Term   following*      Under 
these  circumstances  they  entered  into  that  agreer 
ment  of  the  23d  of  Marchf  and  its  terms  are 
very  material.    They  arc,  that  all  differences  then 
subsisting  between  Shirreff  and  Moore,   touch- 
ing the  folloxying  matters,  th^t  is  to  say,  the 
construction  of  the  agreement  of  the  19th  July^ 
as  to  the  time  of  payment  of  the  rent,  and  the  co-r 
venant  of  the  defepdant  Moore,  the  landlord,  to 
keep  the  buildings  in  repair,  which  he  was  charged 
with  having  broken,  should  be  referred  to  arbitrar 
tors,  whose  award  was  to  be  conclusive,  and  to  be 
made  on  or  before  the  23d  of  Ma^y  then  next,  or 
such  further  time  as  they  should  require,  not  exr 
ceedii^  the  24th  of  the  next  June  (and  that  limits 
ation  of  time  it  is  very  important  to^keep  in  mind) 
the  co$ts  of  the  replevin  and  of  the  reference  to 
be  in  the  discretion  of  the  arbitrators.   Then  they 
are  directed  as  (o  what  particular  subject-matterB 
they  are  to  proceed  to  arbitrate  upon,  &c.  and  then 
comes  a  clause  providing  that  they  shall   havjp 
power  to  arbitrate  on  the  matters  aforesaid  only, 
and  none  others   then   depending  between  the 
parties.     The  agreement  then  concludes  with  a 
clause,  that  nothing  therein  contained  shall  he 
construed  so  as  to  prejudice  the  distress  made  by 

Moore 
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Moore  on  the  Idth  of  January,  1814,  (the  second      Mill- 
distress)  or  to  discbarge  the  sureties  of  the  de-  ^^J^^^n 
fendant  Shirrtff  in  the  replevying  of  such  dis-     ^^^ 
tress.    And  pending  the  reference,  it  is  agreed    *""^*"» 
(which  is  a  very  material  part)  that  no  proceed-     tmi^«. 
ings  shall  be  taken  in  the  action  of  replevin  upon 
such  distress.    The  agreement  therefore  notices 
the  second  distress  now  in  question,  but  that  tru 
not  then  ready  for  trial,  nor  were  any  proceed-^ 
ings  had  in  the  Steward^  Courts 

The  bond  entered  into  by  the  plaintiff  was  in  the 
usual  form«  The  award  we  have  seen  was  originally 
to  have  been  made  by  the  S3d  of  May^  or  some 
other  day  not  exceeding  the  94th  day  of  June ; 
but  the  parties,  without  tlie  privity  of  the  plain- 
tiiF,  enlarged  the  time  till  the  10th  of  July^  1814. 
Moore  removed  the  plaint  on  the  24th  of  April  into 
the  Court  of  Common  Pleas;  he  did  therefore  pro-  . 
ceed  pending  the  reference;  but  as  he  admits  that  it 
was  by  mistake,  that  proceeding  must  be  considered 
as  not  having  taken  place.  On  the  7th  of  July  the 
award  was  made.  Then,  on  the  20th  of  August 
following,  the  defendant  Shirreff  confessed  the 
second  action  of  replevin,  but  judgment  was  not  to 
be  entered  up  till  the  first  day  of  the  following  Ml-- 
chaelmas  Term.  The  rent  not  being  paid  in  the 
mean  time,  the  defendant  Moore,  having  entered 
up  judgment  in  the  former  action,  and  levied 
on  the  tenant  Shirreffh  goods  for  his  whole 
demand,  afterwards  entered  up  judgment  also  on 
the  Confession  in  the  second  action  of  replevin ; 
and  the  High  Steward  of  the  Liberty  having  re- 

Q  3  turued 
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turned  an  eloignment  to  the  writ  of  retorno  ha-- 
bendo^  Moore  procured  an  assignment  of  the  bond, 
and  brought  the  present  action  against  the  plain- 
tiiF,  and  he  then  filed  this  bill,  on  the  ground  that 
be  was  discharged  from  his  obligation  as  surety 
for  Shirrcff  in  consequence  of  what  had  taken 
place,  as  has  been  already  stated  between  J/oore 
and  him  without  his  privity,  on  the  equity  that  the 
plaintiff  was  thereby  placed  in  a  different  situation 
from  that  in  which  he  wpuld  have  been  if  the  ar- 
rangement made  between  the  litigating  parties  had 
not  taken  place,  and  that  such  arrangement  might 
have  operated  to  the  plaintiff's  disadvantage. 


It  certainly  appears  that  the  Court  of  Common 
Pleas  thought  that  that  circumstance  was  no  ob- 
jection to  the  action  against  the  plaintiff;  but  they 
admitted  the  law  to  be,  that  if  by  any  arrangement 
entered  into  between  the  obligee  and  the  prin- 
cipal,   the  surety  would  be  placed  in  a  different 
and  disadvantageous  situation,  it  would  have  the 
effect  of  discharging  him  by  virtue  of  the  rule 
originally  adopted  from  the  courts  of  Equity, 
but  now  considered  to  be  established  law,  as  it 
must  be  held  to  be  in  every  Court  in  JVestminater 
Hall.    The  question  was  again  brought  before  the 
Court  of  Common  Pleas,  by  demurrer,  on  which 
occasion  they  seem  to  have  considered  that  the 
rule  could  not  operate  in  this  case  as  in  that  of 
bail;  because  the  sureties  in  a  replevin  cannot,  like 
bail,  at  all  times  interpose  in  the  suit,  and  because- 
the  sureties  in  this  case  had  not  been  in  point  of 
fact  prejudiced  by  tlie  delay. 

The 
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The  same  question  afterwards  in  an  application       Wia. 


BoWMAKSft 


Ibr  an  injanction  came  before  this  Court  upon  the 
same  facts,  and  the  then  Lord  Chief  Baron  whose  ^J^^^ 
great  patience  of  investigation  and  learning  we  all  ^^|JJ"» 
well  remember,  was  clearly  of  opinion  that  the  in-  T»M.»t« 
junction  ought  to  be  granted  to  restrain  the  action 
under  the  circumstances  then  disclosed,  on  the 
ground  of  the  tenant  being  prevented  by  the  act 
of  the  landlord  from  doing  that  for  which  his 
surety  undertook.  I  much  lament  that  the  Court 
of  Common  Pleas  was  not  upon  either  occasion 
apprized  of  that  decision  in  this  Court. 

Several  points  have   been   suggested  in  argu- 
ment against  the  plaintiff's  equity.     It  has  been 
said,  that  if  the  judgment  confessed  in  the  second 
action  of  replevin,  were  by  collusion,  and  a  fraud 
upon  the  surety,  that  would  have  been  a  ground  for 
setting  it  aside.    There  does  not  however  appear 
to  have  been  any  fraud;  for  none  is  proved.    The 
^gnovit,  on  the  contrary,  did  not  accelerate  the 
ywdgment,  nor  did  it  give  the  defendant  in  the 
^i^^levin  more  than  his  due ;  and  the  sureties  hav- 
"^^^S  ^o  controulover  the  action  against  their  prin- 
^tpal,  could  not  do  any  thing  in  it. 

.  Tlie  real  and  only  question  in  the  case  is,  whe- 
ther the  surety  was,  in  point  of  fact,  placed  in  a 
different  situation,  by  what  had  taken  place  on  the 
arrangement  between  the  principal  and  the  ob- 
ligee, and  whether  by  such  change  of  situation  he 
might  have  been  prejudiced,  not  whether  he  did  in 
iact  actually  sustain  any  injury  in  consequence. 

Q  4  A  creditor 
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A  creditQiT  taking  a  surety  is  bound  to  notice  the 
natureof  his  engagement,  and  to  protect  him.  The 
surety  is  entitled  to  every  advantage  which  the 
principal  would  have  had  under  any  circumstances. 
Then  has  this  agreement  to  refer  these  disputes  any 
such  effect?  The  object  of  that  reference  was  cer- 
tainly confined  to  the  first  replevin,  but  it  reached 
the  second  in  its  ponsequences.  The  allowances 
claimed  by  Shirreff  might  have  lessened  \(rhat 
was  due  to  Moore  on  the  second  distress.  The 
surety  might  be  benefited  by  proceeding  accord- 
ing to  the  condition  of  the  bond,  but  could  not 
be  injured.  The  award  too  was  originally  to  have 
been  made- by  the  24th  of  June,  and  if  it  had  been 
then  made  the  situation  of  the  surety  might  not 
have  been  altered  by  the  agreement*  These  is  a 
stipulation  that  nothing  in  the  agreement  shall 
prejudice  the  distress  of  the  19th  of  January,  but 
if  it  might  have  such  an  effect,  that  alone  would  be 
sufficient  in  equity  to  discharge  the  surety,  and 
by  last  clause  of  the  agreement  no  proceedings 
were  to  be  taken  in  the  action  of  replevin  upon 
the  distress.  It  was  urged  for  the  defendant  tl;uit 
he  is  not  the  obligee  of  the  bond ;  that  there  was 
no  privity  between  him  and  the  plaintiff;  and  that 
nothing  which  passed  between  the  defendant  and 
^liirreff  could  affect  him;  but  I  think,  that  al- 
though there  was  no  direct  privity  between  them, 
fpr  the  present  purpose  it  amounted  to  the  same 
thing;  and  that  he  was  in  substance  the  obligee,  as 
he  would  have  a  right  to  an  assignment  of  the 
bond  if  the  condition  were  broken,  and  the  sureties 
were  intended  for  his  beuefit  and  protection^  and 
they  are  so  considered  at  law.     One  object  of  the 

bond 
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bond  was»  the  due  prosecation  of  the  proceedings,  iBi9. 
and  they  wcfc  stayed  by  the  act  of  Jfaore.  When  J'^^'''^ 
mwmaktr  entered  inta  the  bond,  it  was  probably  v. 
OB  the  fiuth  of  the  implied  contract,  that  the  pro-  SbmmfV, 
ceedingB  should  not  be  delayed,  and  he  might  have  TiiiKm. 
calculated  on  his  principal  continuing  solvent  for 
a  given  time,  during  which  there  would  be  no  risk* 
If  so,  a  procrastination  might  have  been  extremely 
injurious  to  his  interests,  and  that  was  a  very  pro- 
bable consequence  of  Maoris  agreement  with 
Shirreff.  Yet  Moore  stipulates  for  a  delay  whidi 
might  indeed  benefit  Shirreff^  but  not  his  surety, 
whose  benefit  Moore  was  also  obliged  to  regard, 
and  he  might  say  non  kcee  in  fcsdera  veni.  I  am 
not  at  liberty  in  such  a  case  to  enquire  whether 
any  inconvenience  did  actually  arise  to  the  plaintiff 
in  consequence  of  the  agreement  between  Moore 
and  Shirreff;  for  if  the  plaintiff  was  discharged  by 
any  thing  which  took  place  between  them,  he  was 
(&oharged  at  the  time  when  the  agreement  was 
entered  into  between  them.  The  defendant  in 
the  replevin  suit  could. no^  have  moved  till  the 
24th  of  June  by  the  terms  of  the  agreement. 
At  that  tinie  even,  howeve^,  he  might  perhaps 
have  proceeded  to  trial  at  the  ensuing  Summer 
assizes;  and  if  he  had  so  proceeded  I  might 
have  felt  more  difficulty  in  the  case;  but  the 
time  for  making  the  award  was  afterwards  en- 
latged  by  Moore  till  the  10th  of  Jul^y  when  the 
Term  was  over^  and  no  trial  could  be  had  till  the 
next  Spring.  There  was  therefore,  in  fact,  a  dif- 
ference made  in  the  situation  of  the  surety  by  the 
delay  occasioned  by  the  arrangement  between  the 
principal  and  the  obligee,  and  whenever  that  be 

the 


9U 


flO\VM.4KBR 

r. 

MOOllKy 

SHfRR^FFy 

ami 

TRfiLF9» 


CASKS  ra    tHE   CXOHCQUEB* 

the  ca8C>  and  the  surety  may  possHily  be  prgodiced 
by  such. delay  aod  change  of  situation,  it  is  my* 
opinion,  whether  right  or  wrong,/  that  it  afiects^ 
theiectnscience  of  the  obligee,  and  operates  to  dis- 
charge tl^  surety.    I  must  therefote  decree 

A  perpetual  injunction^ 

I  cannot  in  this  case  give  costs* 


Itlik  a/ay. 


Hewitt,  Gent.  v.  FiEBNEtEir^ 


the  Conrtyriif  JERFJSj  ou  a  former  day,  had  obtained  a  rule  ott 
wMteafadfe  bfshalf  of  the  defendant,  calling  on  the  plaintiff 
a«MLu!e,^or  ^  ^bew  causc  why  his  bills  of  costs  should  not 
in^Dg'anat^ be  referred  to  be  taxed,  the  postea  to  remain  in 
wh^iJ^lfc.^"  the  hands  of  the  associate  in  the  mean  time^  and 
iKTOo^^da  '^  ^^  endorsed  according  to  the  Master's  allocatur 
la^i!^^  —proceedings  to  be  stayed.  He  obtained  the  rule 
Sd*t*^"'-  on  an  affidavit,  stating,  that  the  present  action  had 
dorsed  accord-  been  brought  for  the  recovering  of  576L  7s.  1  Id. 
Mivr,  where     the  amount  of  certain  bills  of  costs  delivered  by 

the  Jiify  ex* 

prenivfoonda  the  plaintiff  to  the  defendant,  for  business  done; 
the  plaintiff  for  that  the  defendant  objected  to  three  of  them  to  the 
litabm^^Db-  amount  of  334/.  17^-  6^.  and  that  on  the  trial  the 
tion.**  *****  Jury  returned  the  following  verdict  by  their  forc- 
They  dti.     ^^^»  "  ^^^^  ^^^  ^^^  ^^^  plaintiff  for  his  bills,  sub-* 

been  obtained 
to  fhew  cause 

why  sQch  an        Thc  affidavit  added,  that  no  investigation,  as  to 
ahonid  not  be   the  corrcctucss  of  the  charffes,  took  place  in  Court; 

Vottd  with  »     »  r  J' 
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the  Lord  Chief  Baron  having  ruled  that  that  cfOuld       WW. 
not  be  done  on  the  trial. 


P-arke  now  shewed  cause.  An  attorney  may 
briog  an  action  for  the  recovery  of  his  bill  of  costs 
before  taxation,  the  only  preliminary  required  by 
the  statute  {a)  being,  that  he  deliver  his  bill 
signed  a  month  before;  but  the  act  has  not  re- 
quired that  it  should  be  previously  taxed.  It  is 
laid  down  in  Tidd  (b)  to  be  the  rule,  and  the  cases 
have  estaljlished  i^  that  an  attorney's  bill  cannot 
be  taxed  on  the  trial  of  an  action  brought  upon  it, 
nor  after  verdict— ^i//iflfiw*  v.  Frith  (c),  Hooper 
y.Till  and  Wife(rf),  Clarke  v.  Taylor  (e):  and 
the  reason  is  obvious,  because  the  attorney  being 
obliged  by  the  act,  to  deliver  his  bill  3t  month 
before  the  action,  the  defendant  is  precluded  if 
he  do  not  procure  it  to  be  taxed  in  the  mean  thfne, 
Andersoriy  administrator,  v.  May  (/). 

On  the  point  of  the  special  finding,  he  submitted 
that  the  Court  always  rejected  conditions  annexed 
by  Juries  to  a  verdict  for  a  sum  certain,  as  in  the 
case  of  Taylor  v.  fVilles  (g)y  where,  on  non  as- 
sumpsity  the  verdict  was  for  39/.  6*.  8rf.  '*  if  by 
law  it  may  be,'*  the  Court  held,  that  what  was 
found  dfter  the  amount  of  damages  was  void. 

JerwiSj  in  support  of  the  rule,  contended,  [that 
the  verdict  must  be  taken  as  found  ;  in  this  case 

(a)  2  Geo.  II.  ch.  23.  s.  23.  (e)  Barnes,  124. 

(i)  Page  324,  <6th  ed.)        ^  (/)  2  Boa.  Sc  PuU.  237. 

'  (c)  Douglas,  198.  (^)  Cro.  Car.  219. 
{d)  lb.  199. 

the 
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1819.  the  special  findiag  being  quite  coiuistent  with  lav^ 
whereas  in  the  case  cited  it  was  not.  Had  the  ver- 
dict been  for  the  amount  of  the  plaintiff's  bills^ 
without  that  qualificati9n,  the  defendant  might 
perhaps  have  been  bounds  but  that  he  would  not 
admit;  because^  in  the  case  which  had  been  cited 
from  Douglasj  judgment  had  been  suffered  by  de« 
faulty  but  there  is  no  authority  establishing  that 
^ch  a  qualified  verdict,  delivered  on  a  trial,  may 
not  be  taken^  and  it  ought  to  be  abided  by.  In 
effect,  it  was  nothing  more  than  the  common  case 
of  a  verdict  passing  for  a  plaintiff,  subject  to  a 
refisrence.  To  have  referred  the  bill  before  would 
have  admitted  a  liability* 

RiC9ARi>$t  Lord  Chief  -fl«ro»*— We  are  of  opi. 
nion  that  it  would  not  be  safe  to  grant  this  appli- 
cation after  verdict*  We  should  be  giving  a  de« 
fendaut  an  opportunity  of  taking  his  chance  of  a 
trial,  and  afterwards  permitting  him  to  come  to  the 
Court  to  reduce  the  quantum  found.  There  is 
i^othing  in  the  distinction  of  the  decisions  cited 
having  been  verdicts  on  judgments  by  default; 
or  if  there  were  any,  it  would  rather  operate 
against  the  argument;  because  a  verdict  after 
trial  is  of  a  higher  and  more  conclusive  nature. 

Graham,  Baron. — I  am  clearly  of  the  same 
opinion ;  there  should  certainly  be  every  possible 
check  imposed  on  the  conduct  of  attornies;  for  the 
courts  in  which  they  practice  are  in  some  degree 
responsible  for  their  conduct;  but  I  think  with 
Lord  Mansfield,  that  when  a  verdict  has  once  es- 

tabHshed 
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tahhAed  the  client^s  liability,  it  would  be  danger*       ^^^^ 
ous  80  to  qualify  it  a3  is  now  attempted^  Hbwitt 


Wooo,  Baron^f^l^m  also  of  the  same  opinion ; 
^t  would  be  attended  with  most  mischievous  con- 
jiequences  if  we  should  grant  this  motion.  We 
have  no  authority  so  to  change  a  verdict. 

Garrow,  Barpu.^^The  law  is  sufficiently  jeal-* 
ous  of  the  conduct  of  professional  men,  and  has 
provided  many  wholesome  regulations  as  checks 
upon  their  conduct,  but  we  are  not  to  darry  that 
jealousy  so  far  as  to  say  we  will  not  allow  them 
the  benefit  of  a  verdict  found  for  them  by  a  Jury* 
I  consider  that  a  verdict  so  found  is  not  less  con* 
elusive  than  a  judgment  by  defimlt 

Ptr  Curianu 

Rule  discharged,  with  costs^« 

*  Am  sffidsfit  was  pot  in,  denying  the  terms  of  the  spe- 
.cial  finding;  but  the  Court,^  as  it  appears,  did  not  proceed 
upon  that. 


FB«axunr« 
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181^. 


Weinesda^f 
Ulh  May. 


The  King  v.  Harvet. 
On  an  immediate  Extent  in  Chief. 
I!r^«rr*"  Clarke  moved  for  an  order  for  leave  to  issue 

not  gmnt  ft  ^ 

new  writ  of     a  new  writ  of  extent  of  a  former  teste  (tlie  28th 

extent  of  the  ^ 

dateofaformer  November^  1810)  on  an  affidavit,  stating  the  issue 
yean  before    the  wrft  of  that  date  fof  the  sum  of  000/.  due  from 

(betweenSand     ,      •,    ^       .  ,»,-./•        <■  /• 

9  in  this  case)  the  defendant  to  the  Km^y  nv  the  amount  of  pro- 

on  the  ground  ,  _  r^  •       i    i       v- 

that  tile  de.  perty  duty  and  assessed  taxes,  received  by  nim 
been  since*  from  the  parish  of  which  he  was  collector ;  that 
1^  further^  OH  the  4th  of  January^  1811,  an  inquisition  was 
crow^a^d^  held,  finding  the  defendant  possessed  of  certain 
^e  ti^^oV  goods  and  chattels  of  die  value  of  200/.  lo«.  which 
«Spro?"*  *^  ®^^"*  seized;  that  after  the  issuing  of  the 
JwSn^ti  b^  extent  it  was  discovered  that  a  further  sum  of 

anltiTonlhU  ®''^''  ^'^*  ^^^  ^"^  ^^^°^  ^^  defendant  to  the 
«|^^»«"3]  Crown,  which  still  remained  unpaid;  and  that 
Md  sold  under  siucc  the  holding  the  inquisition,  it  had  been  as- 
dttced  only  so  ccrtaiucd  that  the  defendant,  at  the  time  of  issu- 

ttmch  as  would  .  '  .  ,.  .      ,  ,     ,, 

aatisfybnta  mg  the  extent,  was  interested  in  certain  leasehold 
part  of  the      cstatcs,  which  had  not  been  seized  into  the  King's 

Crown*s  oriffi-  ,         . 
nal  debt.  hands. 

But  a  new 

tMteshJiid^be      It  was  suggested  that  the  motion  had  for  object, 
rnVbedJi?  ^^  over-reaching  a  fraudulent  conveyance. 

at  any  time  on 
application  to 

wbl%^wbii6        ^"*'  ^^  Court  refused  the  application ;  for  that 

?l.Sl?'^  it  would  be  attended  with  very  mischievous  con- 
debt  be  ansa-  •^ 

^^*  ^^h^  sequences  if  the  Court  should  grant  such  an-  order ; 
comes  posses-  as  it  would  havc  the  eifect  of  brin^ine  before  a 

sed  of  newly.  t 

acqnired  pro-  Jurv 

pcrty. 


Jury  all  the  circumstances  relating  to  the  transfer       iBia 
of  the  property  lifter  so  long  a  period,  to  the  pro- 
bable prejudice  of  bond  Jide  purchasers^ 


TbeRiiis 


On  application  being  then  made  for  a  writ  of  the 
pr/^sent  date,  they  said  that  that  would  be  granted 
of  course  out  of  Court  by  a  Baron ;  for  while  tlic 
King's  deht  remained  unsatisfied,  a  new  extent 
might  at  any  time  be  had  witiiout  motion,  if  the 
defendant  should  subsequetitly  have  acquired  any 
othpj  property. 

Nil. 


Jardine  v.  Hay£s  and  Bonn£y»  ^laSj. 


An  injunction  was  moved  for  on  an  affidavit,  The  affidavit 

.  ^,  1-1  %    ^^  service  of 

made  by  the  plaintiff^s  attorney^  which  stated  snbpcenaooa 
that   the  defendants    hhving   recovered    a  ver-  obtaining  a» 
diet  for  damages,  on  which  they  had  entered  up  ^y^p^mat 
judgment,  and  had  brought  actions  against  the  conr^an^ed 
bail;— that  a  bill  was  filed  on  the  28th  of  Jpril  J? ^JLVwolSr 
last,  in  this  Court,  for  an  injunction  to  restrain  ^^^^^^j 
furtlier  proceedings  in  the  actions  both  against  {Jj^^l^j^ 
the  principal  and  the   bail;— that   on  the  13th  J^^^^^^^ewto 
of  this  instant,  May^  the  deponent  applied  to  the  5"^AJ*  '•** 
defendant's  attorney  in  the  actions  at  law,  and  where hemirfit 

1       /*   I  **®  served  with 

tendered  him  a  subpoena,  and   enquired  of  him,  the  proceu,  or 

•r  1-  11  ^  ,         1^1  r.  *    it  will  be  con. 

It  he  would  appear  for  the  defendant  Bonney^  wdered  in«if- 
when  he  said  that  he  had  received  no  instpuctions  tion  for  that 
to  appear,  and  therefore  should  not; — and  that  he  ev^nmiimaV 

1        be  in  nil  other 
also   respects. 
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alsar^^Uod  to  igffytm  the  deponent  where  the  said 
defendsmt  was  to  be  found,  or  whether  he  knew 
him  personally  or  not* 

The  Court  refused  the  motion,  because  the  affi- 
davit was  iiisufficient,  in  not  stating,  as  the  prac* 
tice  of  this  Court  requires,  that  tieithjer  the  depo^- 
nent  nor  his  client  knew  where  the  plaintiff  was 
to  be  met  with,  nor  where  he  might  be  served  with 
the  subpoena* 

NiL 
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IN  THE  EXCHEQUER  CHAMBER.  oIJayCimi" 

H«i.i, 

Coram  richards,  lord  chief  barox.         ^^j,^*** 

Noel  and  others  v.  Lord  Hiin lev  aDcI  others*    jdaiid4iAi^«i. 

1  U£  plaititiffs,  who  were  bencficiall}  interested  ^^''••^•^^ 
under  the  will  of  the  late  Lord  IVcntwortlh  filed  DeTtM  of  t». 

tator'8  real  e«- 
the  tates  in  ^.,  de- 
rived from  fSa» 
boutyof  a  coUatenU  branch  of  bU  fiimilv  to  tmstees  upon  tmst  to  sell,  to  pay  off  two 
mortgages  on  anodier  real  estate  inherited  from  his  ancestors  in  B.  and  devised  by  bit 
IFiU  m  strict  settlement— and  to  pay  to  his  wife  dpooi.  in  part  satitlbction  of  I0,000l. 
oecored  to  her  by  their  marriage  settlement  out  of  certain  tmst  fands-^nd  to  pay  a 
Imey  of  dOOOf.  to  a  legatee,  one  of  tlie  present  plaintiffs,  (he  beini;  also  one  of  the  devisees 
01  the  residue  of  the  money  to  arise  by  the  sale  of  the  said  rehl  estate),  as  soon  at  snf* 
fieient  monies  shonld  have  arisen  by  the  said  sale,  and  after  satisfiiction  of  the  payroenU  in 
the  will  before  directed  to  be  made  thereout,  the  legacy  to  carry  interest  from  the  testatorls 
deatlh-and  also  to  pay  such  part  of  sneh  other  of  his  just  debts  and  of  the  other  pacn« 
niary  legacies  by  him  thereinafter  given  and  bequeathed,  or  which  he  should  give  or  be» 
qneath,  as  Ma  personal  estate  not  thereinafter  specitically  beqdeathed  and  the  personal 
estate  bequeathed  to  him  from  the  same  source  as  the  6rst  mentioned  real  estate,  should  not 
extend  to  pay  and  satisfy  ;^and  after  suoh  payment  to  invest  the  same  in  government  se- 
curities in  their  (the  trustees^  names,  in  tmst  to  pay  the  dividends  m  a  certain  prescribed 
meaner  for  the  bene6t  of  the  plaintiffs  and  their  fiimtlies :— and,  aAer  giving  variona 
etiicr  pecuniary  lemicies,  he  directed  that  all  the  legacies  given  by  htm  should  be  paid  in 
fail,  without  any  &duction  Ibr  the  legacy  duty,  and  (where  no  time  had  been  mentioned 
lor  their  payment)  withUi  twelve  calendar  months— •  he  then  gave  all  the  residue  of  hia 
personal  estate  t6  his  wife  wtmm  he  apiiointed  executrix,  and  he  made  the  tmatees  ese« 
cotors  of  hia  will^the  iestator'a  wife  died  in  his  life-time : 

Held,  that  the  tmst,  for  the  payment  of  tboae  particular  debts  an4  legacies  out  of  the 
real  estate  devised  to  be  sold,  was  not  a  general  exemption  of  the  personal  estate  to  th« 
extent  of  their  amount,  4n  all  events ;  bat  that  it  was  only  a  partial  exemption,  on  behalf 
of  flw  person  to  whom  he  had  bequeathed  the  residue  (his  wife) :  and  that  that  beqneat 
haying  lapsed,  the  residue  of  the  penatial  estate  was  no  longer  exonerated  In  fiivonr  of 
the  next  of  kin,  but  had  again  become  charceablewith  all  the  burthens,  to  which  per- 
sonalty is  primarily  liable,  viz,  the  personal  apd  proper  debt«  of  tlie  testator,  and 
lecneies  not  otherwise  provided  for«-«  onoe  mere  exonerathaf  the  dpriiei  estate,  in  favour 
of  the  tmat  on  behalf  of  the  residuary  lega^eee. 

It  was  therefore  declared  that  the  mortgate  oft  the  catate  in  B.  should  be  mid 
off  out  of  the  personalty,  and  that  the  other  < which  waaan  incnmbraaee  on  the  denva- 
tire  estate  in  A,  before  it  became  the  testator's  property)  should  be  pdd  out  of  the 
produce  of  that  estate :  that  the  5000i.  which  had  lapsed  was  not  e  resntting  trust  foi^ : 
the  twoefit  of  the  heir-at-law,  but  was  <as  well  as  the  payment  of  the  mortgage  debt  ' 
which  was  not  originally  the  proper  debt  of  the  testator)  a  simple  cliarge  on  the  deviled 
cstmte,  whleh  might  he  discharged  by  the  devisees  :  and  that  it  was  not  obligatory  on  the 
uuslees  to  sell  tlie  devised  eatatei  absolotely  in  the  first  instance. 
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181*.      the  present  bill  against  the  trastees  under  the 


NpBL       will — the  heirs  at  law — ^and  the  next  of  kin  of 
«iid  others    ti^g  testator,  for  the  purpose  of  obtaining  a  dc- 
^  «^»^«^  claration  of  the  trusts,  and  a  decree  for  their 
being  carried  into  execution. 

The  bill  charged,  that  the  testator  by  his  will 
(dat^d  Sth  June,  1815)  had  devised  to  trustees 
(the  defendants,  Lord  Henley  and  Sir  J.  B.  Bur-- 
gess)  all  his  real  and  personal  property,  the  fits* 
of  which  consisted  of  two  distinct  estates,  and 
-  which,  for  the  sake  of  distinction,  may  be  called 
shortly  his  Leicestershire  estate,  and  his  Rowney 
estate,  the  former  being  his  own  estate  of  inhe- 
ritance (and  which  he  had  dexMsed  by  his  will  in 
strict  settlement),  and  the  latter  derived  to  hira 
from  the  K&wney  ikmily.  That  latter  estate  h^ 
had  by  his  wTU  devised  to  the  trustees  upon 
the  trusts  in  question,  as  follows :«— as  to  such  of 

his 

Real.^tate  being  dtr\sfd  in  trast  to  tell  at  9wek  Hme  «r  timm  nfi^r  iU  imuam'a  deenttf 
m^hmtidaeem  m&ataMmtitt  either  togetlier  or  in  separate  parcelt,  byaoclion  or  pfi« 
¥pite  contractpi-the  trmtees  to  stand  ponested  of  the  jtrwkue  d/  ike  Mif,  idifl  the  remts  nd 
profite  aeeruing  in  the  mean  time  upon  the  traats  of  the  detUeJ— Heltl  not  to  invest  tke 
trastees  witli  an  unqoalified  discretion  in  respect  of  the  sale,  or  to  entitle  them  to  re- 
tafai  tlie  aecnmntartion  of  the  mesne  rents  and  profits  to  answer  the  exigencies  of  the 
will ;  bnt  tliat  the  residnary  eestmia  fM€  tmst  were  entitled  to  receive  tiMir  respective 
proportions  of  the  accrninf;  rents  and  profits  froin  the  end  ef  the  year  after  tfie  death 
irf  the  testator,  on  the  principle  of  the  mie  laid  down  in  the  case  of  SUweU  ▼.  Barnard  i 
the  wordiL'<  as  should  seem  most  ackisable/'  being  held '  to  be  eqalvalent  to  the  pimaei 
*<  with  allvonvenie&t  speed/' 

A  legacy  bequeathed  to  be  paid  ont  of  the  rents  and  profits,  and  the  prodnce  of  sale 
of  a  real  estate  deviled  to  be  sold  for  the  pajment  of  sneh  legacy  Mer  «Iia  being  inik 
aobseqnent  part  of  the  will  directed  by  a  general  clanse,  extending  to  all  the  legacies 
before  given,  to  he  paid  in  fall,  free  of  the  doty«*^Held,  that  the  duty  on  tint  parti- 
cular legai^  muit  be  paid  out  of  the  same  fund,  and  not  ont  of  the  personalty,  the 
exemption  iVom  the  du^  being  an  angnfentation  of  the  legacy,  and  therefore  payable  oi^ 
«f  the  specific  fund. 

^   .  Pmetice. 

If  the  toRtator*s  personalty  be  cleaily  mpTO  than  sufl&clent  fbr  payment  of  the  debts, 
legacies,  fnner^l,  and  other  expeoces,  &a.  so  tliat  there  be  no  occasion  to  resort  to  the 
produce  of  the  Estate  devised  to  be  sold  for  the  purpose  of  creating  a  snbsidoary  fond  for 
the  exigencies  of  the  will,  the  Court  will  nroceed  to  decree  execntion.  of  the  tresis  hi 
esBoneroition  of  t^  fund,  without  watting  tor  a  final  report,  which  would,  in  strictness, 
be  necessary,  or  ontil  all  tbe  devised  property  should  be  sold. 


^k  mil  f»(;?t|Sf  a^  hp  ^d  ppw^r  to  dispp^e  qf      i^ 
uflder  tjif  m^ri^gp  ^jet^lement,  of  will,  or  ^s  the      ^^^; 
heir  at  law  of  Ttton^  Rotpncy^^m  trust  /^  4tc//,  4f .  •«*  ^^?^ 
swk  iim9  Qr  tim^s  aftpr  his  (tl^e  testator*^)  ^^^^?J^^ 
cea«p  a^  should  seem  most  (^dpisabfe;  either  toge- 
ther or  in  separate  parcels,  aqd  at  one  or  several 
timely  ^c,  either  by  public  auction  and  sale,  or 
by  pnv^te  contract,  as  should  appear  inost  ad- 
vmtggeous :  and  tbpy  thff  fflid  trustees  wpr^  to 
stand  possessed  of  the  mQVifS  fo  ^rise  therefrom, 
and  qf  the  rents  and  profits  in  the  megn  time* 
upon  the  following  trusts : 

First,  to  pay  off  a  sum  of  SOOO/.,  ch»rg!ed  on 
some  part  of  the  said  estates,  and  which  sum 
was  a  charge  upon  the  Rotpnejf  estate  by  mort- 
gage before  it  became  the  property  of  t)ip  tes- 
tator ;-^dly,  to  pay  off  a  swn  of  20,000/.,  de- 
scribed by  the  will,  to  be  then  due  and  owing  apd 
Sficured  to  Mary  the  widow  of  Lord  R.  Mannerst 
by  mortgage  of  part  of  the  festator's  Leiqester-^ 
shire  estate^  and  all  interest  thereon  up  to  the 
time  of  payment ;— <ind,  Sdly,  to  pay  the  sum.  of 
iOOOL  to  the  testator's  wife,  in  part  satisfaction 
ef  10,000/.  secured  to  her  by  their  marriage 
settlement  out  qf  certain  trust  funds :  and  the 
sum  of  8000/.  to  the  plaintiff  Noel  (both  to  be 
paid  as  soon  as  sufficient  monies  shpuld  have  arisen 
by  the  said  sak^  and  after  satisfaction  of  the  for- 
mer payments  therein  before  directed  to  be  made 
thereout^  and  to  carry  interest  frpr/h  the  testator's 
death)9  and  aUo  to  pay  such  part  of  such  other 
of  his  ju8t  debts,  and  of  the  other  pecupiary  Ic- 

R  2  gacies 
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|8i9.  gacies  by  him  therein  after  given  and  bequeathed, 
Noel  ^^  which  he  should  give  or  bequeath,  aa  his  perr 
mod  oUiert  sonai  estate  not  therein  after  specifically  bc-^ 
^'d^^*^^  queathed  and  the  personal  estate  of  the  said 
Thomas  Rowney  should  not  extend  to  pay  and 
satisfy.  And,  after  such  payments,  the  trustees 
were  directed  to  invest  the  residue  in  government 
Securities,  in  their  names,  in  trust  to  pay  the 
dividends  and  annual  proceeds  of  one  moiety 
thereof  to  the  plaintiff  JVbe/  for  life,  and  after  his 
decease  to  pay  his  wife  an  annuity  of  200/.,  and 
transfer  tlie  said  moiety  to  his  children,  to  vest 
when  they  should  become  of  age  or  marry,  sub- 
ject nevertheless  to  the  appointment  or  will  of 
Noei,  with  other  especial  directions  as  to  the 
•  manner  of  such  children  taking.  And  as  to  the 
other  moiety  (and  also  the  first  mentioned  moiety, 
if  there  should  be  no  children  of  Noel  to  take  it),  to 
pay  the  dividends  to  such  persons  as  the  plaintifiP 
jlnna  Catherinay  the  wife  of  the  plaintiff  Biscoe^ 
should  appoint ;  or  in  default  thereof  to  her  own 
use ;  and  after  her  death  to  pay  the  moiety  to  her 
children,  subject  to  an  annuity  to  Biscoe,  in 
nearly  the  same  way  as  the  other  moiety  had  been 
directed  to  be  paid  to  the  children  ofNoei^  ex^ 
cepting  only  their  eldest  son,  who  was  excluded 
from  any  shai^ ;  and  in  case  there  should  be  no 
children  living  of  either,  the  whole  of  the  residue; 
to  arise  by  such  sale  was,  with  all  convenient  speedy 
to  be  laid  out  and  invested  by  the  said  trustees  in 
the  purchase  of  fre/shold  estates  in  fee,  in  England^ 
as  near  as  possible  to  the  testator's  other  estates, 
|o  be  settled  to  the  sauiQ  uses,  and  upon  t^ie  same 

^rust$ 
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trusts  as  the   testator's  Leitester   and  Warmick      yxt9. 
estates  comprised  in  his  marriage  settlement,  or       kobl 
such  of  them  as  should  at  that  time  be  capable     ^^'^^^^^ 
of  tak&g  efFcct:  the  produce  of  sUch  stock,  in  ^d^olST 
the  mean  time,  to  be  paid  to  the  persons  who 
would  be  entitled  to  the  profits  of  the  estates  if 
purchased.     Then  after  g:iving  otllfef  pecuniary 
legacies,  the  testator  directed  that  all  the  legacies 
given  by  him  should  be  paid  in  full^  without  any 
deductidn  for  the  legacy  duty  ;  and  all  legacies  in 
respect  of  the  payment  of  which  no  time  had  been 
mentioned,  were  directed  to  be  paid  within  twelve 
calendar  months.     He  then  gave  all  the  rest  and 
residue  of  his  personal  estate  and  eflfects  whatso- 
ever, which  should  exceed  the  payment  of  his 
debts,  not  otherwise  provided  Jor,  legacies,  fiinei- 
ral,  and  testamentary  expences,  to  his  wife;  and 
he  appointed  her  and  his  trustees  executrix  and 
executors  of  his  will* 

The  bill  then  stated,  that  the  teAtatot  died  itt 
April,  1815,  having  survived  his  wife,  leaving 
certain  of  the  defendants  his  next  of  kin — that 
his  personal  estate  was,  exclusive  of  such  parti 
thereof  as  had  been  specifically  bequeathed,  more 
than  sufficient  for  the  payment  of  all  his  debts^ 
dnd  for  which  the  real  estates  were  not  made  the 
primary  fund,  his  funeral  and  testamentary  ex-^ 
penbes,  and  his  pecuniary  legacies,  and  the  resi- 
duary bequests  of  the  purchase-money  arising 
from^  the  sale  of  the  real  estates  given  in  moieties 
as  aforesaid — that  the  plaintiff  Noel  had  six  chiU 
dr*n  between  the  ages  of  sixteen  and  four  years* 

R  S  andl^ 
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IMft.      aAd  Catherina  Biscw  had  nine  cbildren^  bemfc» 
*j  her  eldest  son,  two  of  whom  (daughters)  had 

lad  o&etfi    attained  the  age  of  twenty-one  years^  aAd  the  rest 
^flSibrt*^^^^^  infants  froln  sixteen  to  four  years  old. 

The  plaintiffs  then  charged,  that  it  Wa4  the 
duty  of  the  executors  to  proceed  to  sell  the  lands, 
and  perform  the  trusts  of  the  will— that  until  the 
sale  and  investment  of  the  purchase-tncMifey,  the 
trustees  ought  to  pay  one  moiety  of  the  reals 
and  profits  of  the  real  estates  directed  to  be  sold, 
accruing  from  the  death  of  the  testator,  to  plais- 
tiff  Noel;  and  the  other  to  plaintiff  Anna  CatAe- 
rina  Biscoe^  after  having  ipaid  thereout  the  inte- 
rest on  the  charges  and  incumbrances  thereof— 
that  a  competent  part  of  the  testator^s  personal 
estate  ought  to  be  appropriated  and  ap|>lied  in 
payment  of  the  legacy  duty,  attaching  upon  the 
residuary  bequest  of  the  purchase-money  to  die 
plaintiffs  and  their  children ;  but  that  the  trustees 
acting  in  concert  with  other  defendants  (the  *es. 
tators  next  of  kin),  had  refused  to  do  so;  and 
that  the  executors  declmed  to  proceed  to  a  sate 
of  the  said  estates  without  the  direction  and  au- 
thority of  this  Court 

The  bill  then  having  suggested  that  iht  defend- 
ants, the  next  of  kin,  pretended  that  the  pl^ntiAk 
were  jiot  entitled  to  the  rents  and  profits  of  the 
estates  directed  to  be  sold,  except  they  shbttid 
not  be  sold  within  a  reasonable  period  after  dit 
testator's  deaUi — nor  to  call  upon  the  nopt  -of  kin 
to  pay  the  legacy  dntydn  the  said  residOaiy  1ms 

queit 


4tte9t  out  of  th«  t«i$t»tQr>  p^TM^a/  ^sst^tf;  l>ut      )A19. 
that  it  ought  to  h^  4ediict9cl  frofli  th^  f^i4  be^       Nw^ 
quest-^charged  the  contrary,  and  prayed  a  decree    w^  oAei^ 
acoordipgly.  ^^AJ^jf 

The  defendants  Lord  Henley  and  Sh:  /.  J5.  JBtfr- 
^ei^f,  by  their  answer,  submitted  the  que3tiM«  of 
the  right  of  the  parties  to  the  judgment  of  tjjp 
Courl^  and  particularly  whether  any  duty  was 
^yable  on  the  residaaiy  bequest  lindur  the  45th 
Geo.  III. ;  aad  if  so*  whether  that  bequest  were 
a  legacy  within  ibe  'fiieaning  of  the  exonerating 
chuise  of  the  will.  Tbey  stated  that  t^ey  had  very 
^considerably  redaoed  the  amount  of  the  tesUtpr^s 
penonal  estate^  by  haviBg  made  lsM*ge  faymejits  to 
the  next  of  kin,  which  had  cendered  it  ioiuffi- 
cient  to  satisfy  the  2000/.  and  20,000/.;  and  sub- 
mitted tliat  doerefore  it  had  becom^e  nece3sary 
that  a  sale  of  the  estates  should  take  plaoe  as  jiodn 
418  possible  for  their  indemnity,  mQre  .particul9d[)r 
as  lauded  property  had  become  jowsid^Tdhiy  de- 
creased in  value :  asd  that  they  ought  to  he  per- 
miMed  to  retain  the  rents  and  poofits  until  th^ 
same  should  be  sM. 

The  cause  came  on  to  be  heard  t>n  the  29th 

Martin  md  ^qipUm4  'appeared  foir  the  plf^i^* 
ititFs,  foid        . 

F^onhkun^ue  and  Bdf  for  ^e  defendant^  tlie 
Inulees  m4  executors* 

R  4  Dauncey, 
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iji«.  Dauncey,  fFingJield,  Skadweli,  and  Lavat^  fcrt- 

'and  othen 

^^tiblTn'^      Wf*/,  for  the  infants  interested  under  the  will, 
and 


Long  ley f  for  defendants  to  a  supplemental 
bill. 

The  Court  having  decreed  the  will  to  be  esta- 
blished and  the  trusts  to  be  performed,  referring 
it  to  the  Deputy  Remembrancer  to  make  the  ne- 
cessary enquiries,  and  take  tlie  usual  accounts : 
the  Deputy  Remembrancer  on  the  18th  December^ 
1818,  made  his  report,  and  the  cause  now  came 
on  for  further  directions. 

if.  Fofiblanque  and  Belt  for  the  trustees,  objected 
in  limine  that  the  Court  could  not. proceed  on  the 
present  report,  till  dl  the  estates  devised  for  sale 
should  be  sold ;  and  they  submitted  that  the  only 
regular  course  was  to  move  for  leave  to  make  a 
separate  report,  or  for  a  reference  to  ascertain 
whether  it  would  be  prqper  that  any  part  of  the 
estates  not  yet  sold  should  be  sold ;  but  on  tliat 

The  Lord  Chief  Baron  observed,  that  although 
the  objection  was  a  proper  one  on  the  part  of  the 
trustees,  and  that  the  course  suggested  would 
liavebeen  the  more  regular  proceeding,  he  Mill 
hoped  that  the  objection  might  be  overcome;  for, 
as  in  this  case,  it  was  quite  clear  that  the  money 
already  brought  into  Court,  arising  from  the  sale 

of 
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0f  sudi  part  of  the  estates  as  had  been  sokl^  was      lasa 
more  tlian  sufficient  to  pay  all  the  incumbrances^      ^tT'*^    ' 
debts,  legacies,  and  expences  (and  if  there  were    awiotiien 
not.  nothtne  could  have  been  done  even  on  a  se«  Lo*<  Hb«&bv 
parate  report) ;  and  as  therefore  no  mischief  could 
arise  from  proceeding  without  the  final  report,  he 
would  not  put  the  parties  on  an  objection  of  mere 
form  to  the  inconvenience  of  so  long  a  suspension 
of  the  good  effects,  to  all  the  persons  interested 
in  the  property,  of  discharging  it  from  the  bur- 
then of  debts  and.  legacies;    and    there   being 
enough  in  Court  for  that  purpose,  he  should  con* 
sider  himself  at  liberty  to  order  that  the  Deputy 
Remembrancer  go  on  with  the  decree,   which 
could  however  be  suspended  from  time  to  time^ 
on  application  to  the  Court,  as  often  as  there 
might  be  reason  for  it,  looking  only  to  the  exi- 
gencies of  the  will.     . 

Martin  and  Newl(uid  for  the  plaintiiTsi  then 
submitted  to  the  Court,  that  the  plaintiffs  who 
were  tenants  for  ,life  of  the  trust  funds,  were  by 
the  express  wprds  of  the  will,  and  on  the  principle 
laid  down  in  the  csae  of  Sitwell  v.  Bernard  (a)^ 
entitled  to  the  rents  and  profits  of  the  devised 
estates  till  sale;  for  they  contended  that,  from 
the  language  of  the  will,  it  was  clear  that  the 
festator  intended  to  benefit  the  plaintiffs  Noel 
and  Jnna  Catherina  Biscoe  very  largely — that 
the  words  of  the*  bequest  shewed  that  the  legacy 
of  9000/.  was  to  be  paid  out  of  the  general  pro- 
Co)  eVes.  590. 

duof 


81^  cii!SE«  iir  7«B  kicC^eqdcm; 

Ml^      duce  of  the  estates*  whether  tjuit  were  tlie  prcv* 

NoBt  ^^^^  ^^  *^®  *^^^'  ^'^  ^^  ^^^  ''^^**  *^  profits,  the 
ttd«thm  legacy  having  been  declared  to  be  intended  to 
*^.^!^**  bear  interest  from  the  testetor^s  deaA;  «id  such 
interest  must  necessarily  arise  from  the  rents  and 
profits.  In  Sitfvtll  V.  Bernard  the  rule  is  laid 
down  decisively,  that  where  a  residue  is  given 
afber  tinous  legacies,  those  legacies  shall  be  pay^ 
able  at  the  end  of  a  year  from  the  death  of  the 
testator:  the  Chaacdlor  there  holding  that  con- 
vtnience  wrts  to  be  called  in  to  aid  die  construe^ 
lion  of  wills,  as  to  the  commencement  of  Ihe 
period  of  enjoyment  by  the  tenant  for  life ;  — 
that  the  beneficial  enjoyment  is  not  to  be  post- 
poned by  the  accidental  difficulties,  which,  in 
most  cases,  present  themselve;s  to  impede  the 
early  execution  of  wills,  and  the  putting  the  pro- 
perty, of  whatever  nature  it  be,  into  a  disposable 
state;*— and  that,  where  that  could  not  be  done  for 
toiy  time,  the  tend  of  the  year  is  to  be  taken  as 
the  period  at  which  it  is  to  be  rendered  beneficial. 
TThere  being  therefore  nothing  in  the  will  indica« 
tive  of  any  intention  on  the  part  of  the  testator 
tba(t  the  surplus  rents  and  profits  of  the  estates, 
devised  to  be  sold,  sfhoold  accumulate  to  form  an 
aggregate  fund,  they  urged  that  the'  plaintiflb 
JVbe/ and  Bwcoe  were  entitled  to  a  proportion  ef 
the  rents  and  profits,  if  not  from  the  death  of  the 
testator,  at  lea«ft  from  the  end  of  the  jrear  after. 

SFonblanque  and  Belt:  Benyotij  Pepys,  andLong^ 
le^f  contended,  on  the  other  hand,  that  the  pre- 
sent case  was  distinguishsrt)le  from  SitxoeU  v.  Ber^ 

nardp 


nd^y  htctakBt  tiliere  tire  direction  ww  imperatiTe      MM* 
that  the  tnistete  should  lay  out  the  residue^  with     ^^^ 
nU  cofwenknt  ^tpetdf  meaning  as  speedily  as  p09*    ^ndotkm 
«ibie ;  whereas  hm-e  the  testator  htd  given  them  1 1^  fi^g>^ 
iVili  dhK^Ktion  by  the  >m>ttls  at  Mck  Him  ct  tinm^ 
And  in  ndi  taianner  ii9  ikejf  9hduU  if ibrMb  9M9r  tftf*- 
vdiUii^edmi  and  here  talso  dley  had  duties  to  pet^ 
ibrm^  which  rendered  it  desirable  that  they  sboaltd 
ongment,  as  much  as  possibie,  the  produce  of  the 
lestates  devised  to  meet  those  daties.    They  urged 
therefore  that   the  plaintiffs  were   bot  entitled 
taitil  an  actual  sale  ^ouM  be  effected,  and  in  the 
Mean  time  the  rents  and  profits  ought  to  form  a 
Amd  in  the  hands  of  the  tntstees  to  answer  Ikt 
eKigendes  of  the  wilL 

ILo^d  Chief  Saron.^l  think  the  words  '*  wi*h 
^i  convenient  speed,"  not  in  substance  distm* 
gofishable  from  the  di^^tions  given  in  this  win.] 

Martin  having  replied. 

The  Lo^d  Chief  Baron  stated,  thift  (yithout 
intendmg  at  present  to  give  a  final  opinion  <m  the 
^question)  he  considered  thiis  case  to  be  within  the 
Tule  of  SitxceUy.  'Bernard:  and  that  it  is  the  itity^jf 
Oouits  to  carry  into  execution,  as  far  as  they  can, 
4lie  directions  of  the  testator,  accordhig  te  what 
May 'be  collected  from  the  lataguagcof  the  wJIl. 
"Oic  words  (said  his  Lordship)  in  this  devise,  di- 
•ecfSng  the  e8*tftes  to  be  sold  "at  stich  time  or 
thna  after  the  testator^s  ^kcease,  as  to  fbe  trus- 
tees should  seem  most  advisable,"  I  consider  as 
equivalent  to,  "  with  all  convenient  speed,"  and 

the 
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16».      the  immediately  subsequent  words,  do  not  alter 
KoBL       the  sense;  they  only. give  authority  to  sell  eithcfr 
Midotheis    by  public  auction  or  private  contract     I  admit 
^^?t5lrt7  *^**  ^^^  direction  that  thfey  should  stand  pos*- 
sessed  of  the  rents  and  profits  until  sale  is  strong ; 
but  the  question  is/  whether  it  is  strong  enough 
to  get  rid  6f  the  rule  as  laid  down  in  Sitwell  v. 
Bernard  ?  The  Court  in  that  case  put  a  construc- 
tion on  similar  words,  and  I  hold  myself  bound 
to  defer  to  the  authority  of  that  decision;  for 
there  should  prevail  an  uniformity. in  legal  deter- 
minations.  '  The   convenient   rule  is  there  laid 
down  to  be,  that  the  beneficial  enjoyment  should 
conynence  at  the  end  of  the  yefir  from  the  death 
of  the  testator ;  and  the  Court  in  that  case  avo  w*- 
edly  overlooked  such  words  as  those  which  follow 
here,  where  they  were  inconsistent  with  the  tes- 
tator's apparent  general  intention.     In  the  case 
ofGwktUy.  Harman{a)y  Sir tVilHqm Grant  tpok 
great  pains  to  shew  that  the  particular  Words  of  the 
will  necessarily  excluded  the  operation  of  the  rule 
in  that  instance.     The  case  of  Sitwelt  v.  Bernard 
was  extremely  well  considered,  and  established— 
upon  a  review  of  the  several  authorities  of  Hutcheon 
v.  Manningiont    Entwistle   v.  Markland^   and 
Stuart  V*  BruerCf  (and  indeed  all  the  cases  were 
there  brought  under  consideration) — that  the  rule 
of  convenience  must  prevail  in  directing  the  pro- 
per period  for  the  payment  of  legacies ;  and  that 
that  is  generally  the  end  of  the  year.  Lord  Eldon^ 
'       in  that  case  observes,  that  the  decisions  of  both 
Lord  Thurlcw  and  Lord  Rosslyn  as  to  time  im«> 

(ji)  6  Ves.  169.      . 

pose 


EASTER   TERM,   59  0£0.  III.  U69 

pose  difficulties  up^n  him;  t>ut  he  agcees  as  to      wia. 
the  principle :  and   I  entirely  concur  with  every  •    ^j^^^ 
word  of  Lord  J::idon'ii  judgment  in  that  determi-    »«rtotii«, 
nation.    At  present  therefore  I  ain  stfopgly  in*  '^*^'*«^,2'*' 
dined  to  be  of  opinion  that  the  tenant  for  life  is 
entitled  to  the  rents  andprbfits  which  he  xJauns; 
but  I  will  reserve  my  final  determination  UU 
Friday^ 


Martin,  fiepyon^  Nc^Uoffi;  IV^t^  ^nd  LonglfHf  Weim^^, 
pow  submitted,  that  the  SOOQ/.  given  to  Nod  was  t!!v!v 
a  legacy,  and  that  the  bequest  of  the  residue  of 
the  produce  of  the  s^le  of  the  Rojofif^y  estate  w^s 
also  a  legacy,  and  that  the  duty  on  th^pi  being 
directed  b^  the  testator  to  be  paid,  it  ought  tp  be 
paid  out  of  the  personal  estate,  which  is  a}ways 
to  be  considere4  the  primary  f^n4  fpr  th^t  puf* 
pose, 

Dauffcey,  JVingJield,  Shadwell,  and  Lov^t,  for 
the  heirs  at  }aw,  who  were  also  of  the  next  of 
kin,  and  others  of  the  next  of  kin,  who  were 
not  heirs  at  law,  contended,  that  the  per^nal 
estate  was  not  liable,  but  that  the  du^  should  be 
paid  out  of  the  real  estate* 

[The  Lord  Chief  Baron.     The  legacy  duty  is  ^     -^'^^ 
charge  upon  the  legacy,  not  upon  the  estate;  ^^^^^^Z^^^ 
where  the  legacy  is  given  free  of  duty,  it  is  an       ^   '^yf* 
increase  Of  the  legacy  itself,  and  ought  therefore 
\xi  be  paid  out  of  the  same  fund.] 

Jt  was  then  contended,   on  the  part  of  the 

plaintiffs, 
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1819.      plaintiffis,  that  the  principal  ii|&4  lAtf Kat  dut  of 


NoBL 


the  mortgage  of  20,000/.  (which  was  origm^Uy  n 
•ad  a£en  debt  due  from  Lord  fFentworth)  and  on  that  of 
liord  HivLET  fiOOO/,  (by  which  the  personal  estate  of  l^vd 
^'  JFentworth  had  been  benefited  to  that  extent) 
bug^tto  he  paid  out  of  the  personal  estate,  and 
also  the  legacy  to  Mr.  Noef  of  3000/. :  and  that  the 
bequest  to  Lady  fFentworth  having  lapsed  by  her 
death,  it  should  go  to  the  persons  entitled  to  the 
fund  out  of  which  it  was  to  have  been  paid,  and 
not  to  the  next  of  kin  as  personal  estate  undis- 
posed of  by  the  will. 

On  the  first  point  it  was  urged,  that  no  exone- 
ration of  the  personal  estate  was  intended  by  the 
testator ;  or  if  there  was,  it  was  only  a  partial 
and  particular  exoneration  for  the  benefit  of  the 
widow,  the  residuary  legatee:  and  she  having 
died  before  the  testator,  the  intended  exemption 
of  the  personal  estate  failed,  which  therefore 
would  again  become  liaMe  to  the  burthens  to 
which  by  law  it  was  subject;  and  the  testator 
must  be  taken  to  have  died  intestate  as  to  that : 
and  in  that  respect  this  case  was  said  to  come 
within  the  principle  of  the  decisions  in  Picker-^ 
ing\.  Stamford  (a),  Waring  y.fFard^b),  Hale 
v.  Cox  (c),  zikdM^Leland  v.  Shaw(d) ;  for  in  this 
will  there  are  no  words  shewing  any  intention  to 
throw  these  particular  burthens  on  the  real  estate, 
or  to  make  that  the  primary  fund  for  the  payment 
of  the  specific  debts. 

(a)  3  Ves.  332.  (c)  3  Bro.  C  C.  322. 

(»)  5  Yes.  670.  (d)  2  Sch.  Si  Lef.  638. 

On 
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On  the  othtr  band  itwu  insisted  for  the  heirs      UiA. 
at  lavr  and  next  of  kin,  that  the  testator  intended       ^^^ 
die  Rawney  estate  to  be  applied  in  all  events  in  dis- 
diarge  of  the  3000/.  and  the  aO,OOOA,  and  interest,  ^^^ 
and  also  of  the  5000/.  and  tlie  3000/.,  whieh  are 
directed  expressly  to  be  paid  "  thereout** — that  it 
was  the  residue  only,  minus  all  those  sums,  that 
was  intended  to  go  to  the  devisees<^that  the  per- 
sonal estate  was,  for  the  benefit  of  the  next  of 
kin,  exonerated  to  the  extent  of  those  debts  and 
legacies,  and  that  it  was  plain  from  the  declara* 
tion  of  the  testator,  that  the  residue  of  the  per^ 
sonal  estate  of  Thomas  Rawney  should  be  consi- 
dered  as  his  (tlie  testator's)  personal  estate,  and  not 
as  land :  —  that  he  intended,  by  the  disposal  of  it, 
to  augment  his  personal  estate,  and  to  such  an  in- 
tention the  Courts  have  always  given  effect;  for 
whidb  they  cited  the  authorities  of  fFilliams  v.  Tht 
Bishop  lif  Landaffifi),  Hancoxv.Abbey  (i),  Gray 
v.Mmnetborpe(c)^  Burton  y.  Knm»Uon  (d)^  znd 
Brummel  v.  Prothero{e)j  all  which  cases  were  sub- 
mitted much  more  nearly  to  resemble  the  present 
than  either  Waring  v.  Wordy  or  Hale  v.  Cox  ;  for 
in  the  former  of  those  cases  there  was  no  exemp- 
tion, and  in  the  latter  the  question  was  not  raised. 

[Those  cases  however  his  Lordship  distinguished 
as  turning  on  the  intention ;  whereas  the  present 
was  a  case  of  intestacy  as  far  as  regarded  the 
question  before  the  Court.] 

{«).  1  Cox,  M6.     ...  (rf)  3  Ves.  107. 

(6)  11  Ves.  179.  («)  7  IWd.  l«l. 

(<0  3  Vet.  103. 

As 
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isio;  As  to  the  5000/.,  said  to  be  lapsed,  they  can- 

^■^"^^''"^      tended  (if  not  alao  as  to  the  other  sums  charged  on 

miotiieff     the  real  estate),  that  if  it  should  be  held  that  there 

i^fd  Hbnlsy  was  a  failure  of  those  gifts  altogether,  it  would  be 

■■•*"•    a  resulting  trust  for  the  benefit  of  the  heir  at  law; 

citing    Arnold   v.   Chapman  (a),    Cambridge   v, 

Rous{h\    HutchesoH  y.  Hammond  {c),  Ackroyd 

v.  Smiikson  (d),  and  St.  Barbe  7r€goiiw€il  v,  Sy^ 

dtnham  (e). 

It  was  besides  contended,  that,  if  the  Rowney  es- 
tate should  not  produce  money  enough  to  pay  the 
niortgages,  the  legacies  given  out  o£  that  fund 
could  not  have  been  demanded  out  of  the  person- 
alty :  and^  on  the  other  hand,  the  gift  of  500O/. 
having  lapsed,  the  residuary  devisee  could  not  take 
that  as  part  of  the  residue;  and  therefore  that 
proportion,  at  least,  of  the  whole  of  the  real  fund, 
if  it  might  be  so  called,  must  go  to  the  heir  at 
law,  as  b^ing  an  undevised  part  of  the  real 
estate. 

It  was  also  much  urged,  that  it  appeared  on 
the  face  of  the  will  that  the  testator  meant  not 
only  a  benefit  to  his  widow  by  increasing  his  per* 
sonal  residue  out  of  the /Zozi;;ie3/ estate,  but  also 
to  the  takers  of  the  Leicestershire  estate,  and 
whomsoever  should  be  entitled  to  the  residue  of 
his  personalty. 


(a)  1  Yes.  8611. 108.  {d)  Bro.  C.  C.  508. 

(6)  S  Yes.  26.  (e)  3  Dow  Rep.  D.  P.  194. 


(c)  3  3ro«  C.  C.  129. 


Martin^ 
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Martin,  in  reply,  denied  that  any  supposed  in-       ^*i?* 
tention  of  the  testator  could  be  used  in  aid  of       ^^^ 
the  heirs  at  law  and  next  of  kin,  who,  if  they    •«»dathers 
bad  any  claim  at  all,  could  only  derive  it  from  an  ^^^^J^^^* 
iistestacy;  and  therefore  he  submitted  that  the 
cases  cited  for  tlie  defendants  did  not  apply,  as 
tbey  all  turned  on  questions  of  intention;  and  it 
would  be  absurd  to  say  that  any  testamentaxy 
disposition  could  be  designed  by  the  testator  to 
meet  the  event  of  an  intestacy.    He  contended^ 
besides,  that  the  Rowney  estate  was  meanit  by  the 
testator  to  form  a  subsidiary  fund  in  aid  of  the 
personalty,  and  that  the  Leicestershire  estate  might 
be  exonerated,  and  the  general  residue  augmented, 
for  the  benefit  wholly  of  the  residuary  legatee-—        ^ 
that  the  takers  of  the  produce  of  the  sale  of  the 
Rowney  estate  were  to  be  regarded  as  the  hceredes 
facti  of  the  testator — that  the  debts  and  legacies 
directed  to  be  paid  out  of  it  were  not  to  be  con- 
sidered as  to  be  raised  absolutely,  and  at  all  events; 
but  that  they  should  be  held  to  be  a  charge  upon 
the  estates  for  the  benefit  of  the  creditors  and 
legatees:   and  he  cited  Stapleton  v.  ColvUle{a\ 
Lord  Inchiquin  v.  French  (b\  and  M*Leland  v. 
Shaw  (c): — submitting  that  that  difference  would 
distinguish   this   case  from   that  of  Ackroyd  v* 
Smithson,  and  that  class  of  cases  where  the  direc-; 
tion  was  absolute  and  positive  to  sell  the  estate , 
at  all  events,   in  which    case    there  would  (he 
admitted)  be  a  resulting  trust  for  the  benefit  of 


(fl)  Ca.  Temp.  Talb.  202.  (c)  2  Sch.  &  Lcf.  588. 

ib)  Amb.  38. 

VOL.  VII.  s  the 
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iBio.       the  heir  at  law.     Here  It  is  not  imperative  on  the 

Noil       trustees  to  convert  the  real  estate  into  money,   as 

•Ddothen     jQjjg  ^  |.j^gy  j^^Yg  ^  f^jjj  ^^^  ^f  which  the  debts 

^MdoSp"*  and  legacies  may  be  readily  satisfied;  and  they  arc 
in  this  case  the  executors  also.  Lady  fVentxoorih 
being  dead,  it  stands  as  if  the  bequest  to  her  had 
been  intended  to  discharge  a  debt  at  his  death 
which  he  afterwards  paid  in  his  life-time;  and  the 
reason  for  raising  the  5000/.,  and  for  augmenting 
the  residue  by  exemption  of  the  personalty  then 
ceasec):  and  nothing  but  the  most  manifest  in- 
tention or  express  direction  can  exonerate  per- 
gonal estate  from  pa3mient  of  debts.  He  there- 
fore submitted,  that  the  plaintiffs  were  entitled  to 
the  declaration  prayed  by  the  bill. 

The  Lord  Chief  Baron^  at  the  close  of  the  ar- 
gument, said,  he  should  take  time  to  look  into  the 
cases,  and  he  spoke  in  high  terms  of  approbation 
of  the  case  of  Ackroyd  v.  Smithsoriy  as  argued  by 
the  present  Lord  Chancellor;  but  he  distinguished 
the  present  case  by  considering  the  debts  and 
legacies  directed  by  the  will  to  be  paid  out  of  the 
Rowney  estate  as  a  mere  charge  on  that  part  of 
the  testator's  real  property  in  aid  of  the  person- 
alty. Were  it  otherwise  (said  his  Lordship),  all 
debts  which  a  testator  should  think  proper  to  cast 
on  any  part  of  his  real  estate,  which  his  person- 
alty might  not  be  sufficient  to  pay,  would  create 
so  many  trusts  for  the  benefit  of  the  heir  at  law. 

On  the  other  point,  his  Lordship  stated  his  then 
impression  to  be,  that,  as  there  could  be  no  doubt 

tliat 
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that  the  primary  fund  for  the  payment  of  debts       1«10- 


and  legacies 'was  the  personalty ;  if  a  testator  i^^^^j^. 
should  give  his  residuary  personal  estate  to  a  le-  •"^  J**" 
gatee  discharged  by  means  of  his  real  estate  of^^JJSiSJ^ 
debts,  and  that  bequest  should  lapse,  the  bounty 
intended  would  be  taken  away,  and  the  testator 
must  be  considered  as  dying  intestate  as  to  that: 
not  that  the  residuary  clause  is  expunged;  for  it 
still  forms  part  of  the  will  and  the  probate,  and 
may  be^  resorted  to,  to  explain  the  intention  of 
the  testator ;  but  the  estate  is,  according  to  the 
determination  in  Waring  v.  JVa7%  discharged 
from  the  exemption.  Here  (said  his  Lordship) 
the  estate  is  not  given  to  be  sold  absolutely,  for 
the  express  purpose  of  paying  a  debt,  which  is  not 
to  be  paid  by  any  other  means.  It  is  given  to 
create  a  fund  by  sale  for  certain  purposes,  and  the 
costs  of  the  sale  are  to  be  paid,  which  of  course 
would  be  saved  if  the  estate  were  not  sold.  There 
can  be  no  doubt,  from  reading  the  will,  that  the 
testator  meant  that  some  of  his  debts  should  be 
paid  out  of  his  personal  estate,  though  it  is  diffi- 
cult to  say  what  or  why.  The  words  are,  the 
debts  not  therein  otherwise  provided  for;  now 
they  are  all  in  fact  previously  provided  for:  or  if 
it  should  be  said  that  that  expression  alludes  to 
the  provision  for  payment  of  the  2000/.  and 
20,000/.  out  of  the  Rowney  estate,  that  w^ould  go 
to  make  him  admit,  that  if  he  had  not  so  fat- 
exonerated  his  personal  estate,  they  were  debts 
which  would  have  been  Chargeable  on  the  per- 
sonal estate. 

Adv.  vult. 
s  2  The 
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itl9.  The  Z^i  CAie/*  Barm  now  delivered  judg- 

""^J^^     mmt^--The  questions  on  the  points  lemaining^  in 


this  cause  to  be  decided  are,  whether  the  personal 
i^  »g|"^  estate  is  exonerated  from  the  payment  of  debts 
and  legacies,  or  of  any  of  the  debts  or  legacies ; 
and  particnlarly,  whether  the  sums  directed  to  be 
raised  out  of  the  estate,  in  certain  events,  and  for 
certain  purposes,  are  to  be  considered  as  descend- 
ing, if  I  may  use  the  expression,  to  the  heir  at 
Iaw,-<-K>r  whether,  speaking  in  the  language  of 
Equity,  they  become  a  part  of  the  residue  of  the 
real  estate  devised  to  the  plaintiffs  ?  These  ques- 
tions must  depend  upon  a  strict  attention  to  the 
language  of  the  will.  (His  Lordship  then  stated 
y€ry  particularly  the  various  property  disposed  of 
by  the  will,  and  the  manner  and  terms  of  the  dis- 
p06iticm,  observing  that  the  testator  had  emphati- 
cally expressed  his  intention  to  be,  that  all  the 
Rowney  property^  whether  real  or  personal,  was  to . 
be  treated  as  personal  estate,  and  he  observed  also, 
that  the  SOOO/.  mortgage  could  not  be  considered 
m  strictness  as  the  testator's  own  proper  debti 
whatever  liability  in  equity  to  pay  it  he  might 
have  subjected  himself  to  by  his  covenant.) 

As  to  the  devise  Of  the  Rowney  estate,  his 
Lordship  observed,  that  the  testator  appeared  to 
have  intended  it  to  be  applied  in  aid  of  his  per- 
sonal estate,  if  the  personal  estate  should  not  be 
suflScient  to  pay  all  the  charges  created  by  the 
will. 

Now, 


JCASTm  TXItMj   S9  0£0.  III.  Mt 

Nour,  there  is  certainly  here,  continued  his  l®l»- 
Lordship,  no  general  exoneration.  Beyond  all  ^qbi. 
question,  it  is  a  bequest  of  the  residue  of  the  per*  ■»«^ew 
30ual  estate  and  effects^  after  payment  of  such  ^^5[JJJ^,"^ 
debts  as  are  not  by  the  will  otherwise  provided 
for,  lie^cies,  funeral  and  testamentary  expences. 
There  might  have  been  a  bequest  to  the  residuary 
legatee,  of  the  residue  of  the  personal  estate, 
without  any  such  reference  to  the  debts  not  pro- 
vided for;  but  certainly  it  was  not  a  general  exo- 
neration :  and  it  is  besides  quite  clear,  that  it  was 
a  bequest  intended  wholly  for  her  benefit.  The 
personal  estate  must  be  considered  as  liable  in  the 
first,  instance,  and  that  not  because  a  testator  in- 
tends that  it  should  be  liable,  for  it  is  liable  by  law 
though  there  were  no  such  intention,  as  much  as 
if  be  had  said  I  wish  it  to  be  so  first  applied. 
No  expression  of  intention  is  necessary,  any  more 
than  in  the  case  of  an  heir  at  law,  whpm  it  is 
not  necessary  to  shew  was  intended  to  take  the 
inheritance*  The  personal  estate  is  liable  to  the 
payment  of  debts  and  legacies^  unless  there  is  a 
clear  intention  expressed  by  the  testator  to  dis- 
charge it  from  that  liability.  Here  there  is  no 
such  intention  expressed.  Then  the  wife  being 
dead,  the  person  for  whose  benefit  the  bequest 
was  intended  is  gone,  and  there  is  no  legatee 
to  take  it.  In  the  construction  therefore  of  thi^ 
willy  her  name  must  be  expunged,  and  then  it 
comes  within  the  principle  of  the  case  of  Waring 
V.  Ward.  There'  was  not  in  that  case  an  inten* 
tion  to  exonerate  the  personal  estate  generally, 

*s  3  and 
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1019.  and  the  legatee  intended  to  be  favoured  having 
^"^^^^  died,  it  was  held,  that  the  fund  otherwise  exo- 
and  others  nerated  was  to  be  applied  exactly  as  if  nothing 
Lord  HsNLKY  had  been  said  respecting  the  application  of  it. 
If  so,  then,  whatever  the  real  intention  of  the  tes- 
tator was,  judging  as  I  must  from  the  effect  of 
the  words  of  the  will,  and  looking  through  it  from 
one  end  to  the  other,  I  see  no  general  exemption 
even  intended,  I  see  none  but  a  personal  ex- 
emption, and  that  is  gone,  there  being  no  person 
to  take  advantage  of  it,  and  therefore  the  testa- 
tor must  be  considered  as  having  died  without 
having  given  his  personal  estate  in  any  particular 
manner.  Debts  and  legacies  stand  upon  a  very 
different  footing,  because  debts  are  to  be  paid 
primd  facie  out  of  the  personal  estate.  Legacies 
may  be  paid  out  of  the  personal  estate,  or  out  of 
the  real  estate,' according  to  the  intention  of  the 
testator ;  therefore  such  legacies  as  are  not  thrown 
upon  the  real  estate,  are  to  be  paid  out  of  the 
personal  estate  ;  but  as  to  those  which  are  thrown 
upon  the  personal  estate,  an  account  must  be 
taken  to  ascertain  if  that  fund  is  sufficient  for 
their  discharge,  an  account  being  first  taken  of 
the  debts  which  were  due,  that  is,  of  such  as  are 
to  be  considered  as  due,  from  Lord  JVentworth 
Iiimself,  and  the  personal  estate  must  be  applied 
to  the  discharge  of  those  debts. 

With  respect  to  those  legacies  which  arc 
thrown  upon  the  real  estate  only,  he  declares  that 
the  Rozeneif  estate  shall  be  applied  to  the  dis- 
charge of  the  legacies  after  mentioned,    so   that 

th<^ 
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the  legacies  before  mentioned  do  not  therefore  !•»• 
8ccm  to  have  been  thrown  upon  the  personal  ^^^ 
estate,  but  are  confined  to  the  real  estate.  todothei* 

Lord  Hbiiut 
and  othen. 

On  the  words,  "  after  payment  of  debts,  lega- 
cies, and  funeral  expences,'*  I  must  observe,  that 
the  legacies  here  are  general,  and  would  have 
been  tin-own  upon  the  personal  estate  beyond 
doubt,  but  that,  on  referring  back  to  the  passage 
where  the  testator  speaks  of  "  the  legacies  there-  . 
inafter  given  and  bequeathed,"  it  is  obvious  that 
they  must  be  thrown  upon  the  real  estate.  If 
we  could  ascertain  that  the  20,000/.  was  Lord 
JVentwortlt^  own  debt,^  of  course  the  personal 
estate  must  go  to  pay  it;  but  I  think,  upon  look- 
ing into  my  notes,  that  it  can  hardly  be  consi- 
dered as ,  a  debt  which  was  to  have  been  paid  out 
of  his  personal  estate,  that  is,  in  the  arrangement 
to  be  made  between, the  personal  and  real  estate. 

With  respect  to  the  legacy  of  5000/.  given  to 
Lady  IFentworth,  that  cannot  be  raised  for  her, 
and  it  has  therefore  become  a  question  how  far 
that  legacy  is  to  be  thrown  into  the  lap  of  the 
heir  at  law.  Now,  allow  for  a  moment  that  the 
20,000/.  must  be  considered  as  forming^  a  debt  of 
Lord  IFentworth  in  the  way  we  are  considering  it, 
distinguishing  the  two  estates,  it  does  seem  to  me 
that  thi3  is  nothing  more  than  a  charge  upon  the 
real  estate.  If  1  once  establish  this  proposition, 
that  the  personal  estate  is  first  to  be  applied  for  the 
payment  of  that  debt  of  20,000/.  then  the  whole 
of  that  is  provided  for,  and  the  real  estate  is  given, 

s  4  as 
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!«••       as  it  ai^ars  to  me,  for  the  benefit  of  the  devisee, 
Noit       subject  to  the  payment  of  such  debts  as  the  per- 
aA4oUien     sonal  estate  may  be  insufficient  to  pay.     If  the 
^^'S""*  personal  estate  is  not  sufficient  to  pay  debts>  or 
any  part  of  them,    they  must  be  satisfied  out 
of  the  real  estate.     It  is  the  ordinary  case  of  per- 
sonal estate  given  to  A.  and  real  estate  to  j?»  sub- 
jject  to  the  payment  of  such  debts  as  the  personal 
estate  is  not  sufficient  to  satisfy.     So  much  as  is 
not  wanted  to  pay  the  debts  not  satisfied  aliunde^ 
must  go  to  the  devisee,  and  whether  you  enume- 
rate particular  debts,  or  whether  the  charge  is  ge* 
neral,  it  seems  to  me  to  be  the  same  thing  in  effect. 

I  am  of  opinion,  therefore,  that  the  arrangement 
which  should  be  made  must  be  an  application  of 
the  personal  estate  to  pay  the  debts  of  Lord 
Wentworthj  and  then  the  real  estate  must  be  sold; 
and  what  ^  remains,  after  what  is  necessary  to  go 
in  aid  of  the  personal  estate,  must  go  to  the  de- 
visee. I  cannot  draw  any  distinction  between  a 
direction  to  sell,  to  pay  particular  debts,  and  a 
charge,  and  whether  it  is  to  be  sold  out  and  out 
for  the  payment  of  the  debts  or  in  aid,  it  seems 
to  be  the  same  thing. 

With  respect  to  the  5000/.  legacy  to  Lady 
JVentworthy  if  it  can  be  called  a  legacy,  which  I 
much  doubt,  that,  whatever  it  was,  is  excluded 
out  of  the  personal  estate ;  that  therefore  must 
be  considered  as  directed  to  be  raised  out  of  the 
real  estate,  and  payable  out  of  it,  supposing  she 
had  livedfc     With  respect  to  the  legacy  to  Mr. 

Noel 
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^oel  of  8000/.    that  aeems  to  stand  under  the       leia 
same  circumstancea^  for  though  he  is  livingi  and      ^"Z^ 
Keady  to  receive  it,  it  is  given  out  of  the  real     •^'J*!^*" 
estate,  upon  which  itislhrown,  and  is  not  to  be  ^j^J^' 
taken  out  of  the  personal  estate. 

I  acknowledge  that  I  have  tiad  very  consider-* 
able  doubts  and  difficulties  in  this  case.  I  have  ^ 
looked  through  all  the  authorities,  but  find  that 
&one  immediately  apply  to  this  case.  If  there 
is  any  doubt  upon  the  state  of  facts,  it  can  be 
referred  to  the  Master,  but  I  am  very  desirous  to 
avoid  delay,  if  possible. 


The  Decree. 


Let  the  Deputy  Remembrancer's  report  be  va- 
ried &c.  and  absolutely  confirmed. 

Declare,  that  the  net  amount  of  the  rents  and 
profits  of  the  testator's  devised  real  estate,  which 
accrued  due  between  the  day  of  his  death  (17th 
April,  1815),  and  the  17th  April,  1816  (making, 
all  usual  allowances  thereout),  shall  be  made 
principal  money,  and  be  added  to  and  form  an 
aggregate  fund,  with  the  principal  monies  pro-* 
duced  by  sale .  of  the  said  estate.  Declare  the 
plaintiflF,  Noel^  to  be  entitled  for  his  life  to  one 
moiety  of  the  clear  rents  and  profits  of  said  devised 
estates,  accruing  between  said  17th  Aprils  1816, 
and  the  letting  the  purchasers  into  possession,* 
and  also  to  one  moiety  of  the  interest  and  divi- 
dends 
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1819.  dends  of  the  stock  bought  with  purchase-money  ; 
^^^^^  and  Mr.  Biscoe  to  the  other  nw)iety :  the  trustees 
and  otbere     to  pay  the  balance  in  their  hands  of  the  rents  BnA 

Lord  HEifLET  profits  of  thc  dcviscd  estates  to  plaintiffs,  in  equal 
moieties,  first  retaining  the  legacy  duty  thereon:— 
Dedarc  the  sum  of  QOOOL  (the  mortgaged  debt 
to  Haxvorth\  directed  i'o  be  paid  out  of  the  mo^ 
,  flies  to  arise  by  the  sale  of  the  said  real  {the 
Rowney)  estates,  and  all  interest  due  at  the  time 
of  the  testator's  death  (but  not  the  interest  ac-^ 
cnw/g  during  the  first  year  after  the  testator's 
death,  which  was  decreed  to  be  paid  out  of  the 
rents  and  profits  of  the  estates  accruing  during 
that  period),  and  also  the  legacy  of  3000/.  to 
Noel,  with  interest  from  time  of  testator's  death, 

^  and  the  legacy  duty  of  10/.  per  cent.,  to  be  raised 

and  paid  out  of  any  of  the  monies  produced  by 
the  sale  of  the  said  testator's  said  real  estate  :— 
the  principal  sum  of  20,000/.,  mortgage  debt,  to 
Lady  R.  Manners,  and  all  interest,  to  be  paid  out 
of  the  testator's  personal  estate  not  specifically 
bequeathed ;  if  insuflicient,  the  deficiency  to  be 
supplied  oi>t  of  the  produce  of  the  sale  of  the 
said  devised  estates: — declare  that  the 5000/.  given 
•  to  Lady  JVentworth  is  not  a  resulting  trust  for 
the  heirs  at  law  of  the  testator,  and  ought  not  to 
be  raised  and  paid  to  them,  but  that  the  same 
ought  to  sink  for  the  benefit  of  the  several  per* 
sons  entitled  to  the' said  devised  estates  : — and,  the 
testator  having  declared  that  the  surplus  and  re- 
sidue of  the  personal  estate  of  his  uncle  Thomas 
Rowney^  should,  from  the  time  of  his  (testator's) 
decease,    be  considered  as  part  of  his  personal 

estatc> 
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r^te,  and  not  as  land,  nor  to  be  laid  out  in  1B19. 

to^*  ^^  i'  so  declared  and  applied  by  his  execu-  ^^^^ 

J^^  in  payment  of  his  debts  and  legacies: — the  ^»*^®^ 

^h/^^y  duty  on  the  clear  residue  of  the  money  to  'tnd  otke»7 

^^  from  the  sale  of  the  devised  estates,^  to  be 

^\d  out  of  such  residue. 


1819. 


Scott  v.  Lawson  and  others. 

■  V.  SowERBY  and  others. 

V.  Wood  and  others.  is<*  Jfof. 


lIJE  above  causes  having  been  heard,  now  came  An  old  gmt 

•         .  •  •         /v*         from  the 

on  for  judgment. — ^Their  discussion  was  in  effect  crown,  «<of 
nothing  more  than  a  rehearing  of  the  cause  of  herbage,"  not 

r%  -r*         .  t    •      Tr   1    TT     shewn  to  haTc 

Byam  \.  Booth  and  others,  reported  m  vol.  11.  been  acted 
of  these  Reports,  p.  231. — The  plaintiff  in  that  under  which 
cause,  Dr.  Byam^  having  died  at  Brussels  the  day  or  ^rcept^a 
before  the  judgment  of  the  Court  was  pronounced,  uthe  dian»ed 
the  decree  remained  registered  only  in  the  Minutf  wS^prov^— 
Book.    The  present  plaintiff  was  soon  afterwards  gaffic?ent  JJo^r 
ipducted  into  the  vicarage  of  CcMericA:;  and  he  pl^onscWm- 
filed  this  bill  in  Easter  Term  1817  against  the  J;4„"t'^fJ*h\ 
defendants,  owners  and  occupiers  of  lands  in  the  ^^^!^^^  *«**'' 
parish,  praying  an  account  and  description  of  the  ^^?^^^-  *'"' 
sheep  not  producing  wool  and  lambs,  and  of  the   ,,  „  .      ., 
horses  and  other  dry,   barren,   and  unprofitable  held  not  to' 

.  .  .      mean  agUt- 

cattle,  which  had  been  agisted  on  their  lands  in  ment. 

the  parish.  if  a  vicar 

cla^nina;  an 
account  of 

tithes  throughout  a  whole  parish,  by  hill  in  equity,  prove  his  right  in  part  of  the  parish 

o^ly,  the  objection  that  the  claim  is  too  largely  laid,  is  not  a  ground  for  dismi&sinc  the 

biU.«-WooD,  fi,  dinentitnte* 

.    The 
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1819b  The  evidence  being  the  same  as  on  the  former 

soorr  occasion,  and  there  being  nothing  new.  adyanced 
in  argument,  every  instructive  purpose  of  this  case 
will  be  answered  by  giving  such  parts  only  of  the 
several  judgments  which  were  pronounced  by  the 
Courts  as  add  to  the  authority,  or  the  reasons  of 
that  decision.  The  Barons  delivered  their  opi- 
nions seriatiniy  as  before. 

G ARROW,  Baron,  expressed  himself  as  so  en- 
tirely concurring  in  the  opinion  of  the  majority 
of  the  Court  as  pronounced  by  them  on  the  for- 
mer occasion,  and  for  the  same  reasons,  that  it 
would  be  sufficient  if  he  should  read  the  judg- 
ment delivered  by  the  then  Lord  Chief  Baron, 
whose  patience  and  learning  he  highly  eulogized, 
as  affording  a  lucid  exposition  of  the  opinion 
which  he  had  himself  formed  on  the  question  in 
this  cause.     His  Lordship  having  then  stated    in 
substance  the  reasons  which  are  to  be  found  in  that 
judgment,  concluded  by  declaring  that  opinion  to 
be,  that  the  plaintiff  had  clearly  made  out  his  title 
to  the  tithe  of  agistment,  of  which  he  now  claimed 
an  account,  and  which  was  the  only  matter  now  in 
dispute ;  and  that  the  defendants  had  not  offered 
any  good  defence  either  in  fact  or  in  law :  and 
that  therefore  the  vicar  was  entitled  to  a  decree. 

Wood,  Barony  again  declared  himself  to  be  of 
the  same  opinion  as  before,  on  alt  the  points  in 
the  case;  and  his  Lordship  entered  into  the  rea- 
sons on  which  that  opin/on  was  founded,  as  fully 
as  he  has  done  on  the  former  occasion,  and  which 

were 


V. 


^    HASTXR  TERM)   59  CEO.  III.  f ^ 

were  in  substance  the  same;  and  he  also  cited  the       Mlt. 
same  authorities.    The  only  new  matter  which 
his  Lordship  introduced,  was,  in  speaking  of  the 
BMumer  of  laying  the  claim  on  the  part  of  the    sp^otifw. 
vicar,  which,  as  before,  he  condemned,  as  having 
been  laid  too  largely  and  extensively ;  for  (said 
he,  in  allusion  perhaps  to  what  fell  from  Lord 
Chief  Baron  Thomson  on  the  former  determina- 
tion) it  is  not  sufficient  in  a  case  where  a  plain- 
tiff, by  the  fraud  and  artifice  of  laying  his  chdm 
more  extendedly  than  his  right,  for  the  purpose 
of  excluding  adverse  testimony,   that   he  may 
have  to  pay  costs  for  the  excess,  because  it  would 
itt  all  cases  be  well  worth  while  for  a  party,  at 
the  expence  of  some  addition  to  his  costs,   to 
establish  a  right  which  he  would  but  for  that 
device  not  have  been  successful  in  setting  up ; 
and  the  establishment  of  such  claims  in  courts  of 
Law  and  Equity,  observed  his  Lordship,  go  down 
to  after  times  as  indisputable  memorial  of  title, 
and  therefore  should  be  regarded  with  jealousy 
on   every  occasion,  without  reference  to  the  im- 
mediate consequences  of  so  minor  an  inconveni- 
ence.   That  he  denied  to  be  the  doctrine  of  any 
Court  of  law,   whatever  might  be   the  practice 
which  had  obtained  in  the  Court  of  Chancery ; 
and  he  would  reject  the  admissions  at  the  bar 
which  should  be  made  as  to  the  propriety  of  such 
a  moide  of  pleading ;  for  the  rules  of  pleading 
should  he  uniformly  founded  on  the  same  prin- 
ciples in  every  Court  in  the  kingdom. 

Graham,  Baron,  adhered  to  the  judgment  de- 
livered by  him  on  the  hearing  of  the  cause  of 
^  Btfam 
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Lawkon 
sad  otbcri. 


Byam  v.  Booths  and,  ia  support  of  his  reasoning^, 
his  Lordship  investigated  very  minutely,  and 
commented  fully  on  the  various  and  numerous 
documents  adduced  in  evidence  in  the  cause. 
Amongst  other  observations,  he  disclaimed  the 
authority  of  the  ancient  grants  produced  on  the 
part  of  one  of  the  defendants,  and  which  wert 
not  shewn  to  have  been  -acted  upon, .  or  followed 
up  in  any  instance ;  for,  in  cases  of  this  sort,  he 
had  always  considered  that  non-exercise  of  *  his 
rights  by  a  grantee,  made  his  grant  as  a  matter  of 
evidence  mere  waste  parchment.  Without  proof 
of  enjoyment,  of  what  avail  would  these  deeds  be 
on  an  issue  ?  There  would  be  nothing  to  try  if  an 
issue  should  be  granted,  and  it  would  be  dan- 
gerous to  mislead  a  jury  by  sending  an  issue  to 
them,  which  might  induce  them  to  think  that  we 
had  considered  these  dormant  grants,  which  have 
never  been  followed  up  by  perception,  as  being 
sufficient  ground  for  their  finding  a  verdict  in 
their  favor. 


On  the  other  points,  his  Lordship  held,  as  be- 
fore—that a  grant  of  the  tithe  of  herbage  would 
not  convey  the  tithe  of  agistment  —  and  that  the 
vicar,  having  claimed  tithe  of  a  larger  proportion 
of  district  than  that  to  the  tithe  of  which  he  had 
proved  his  title,  (although  in  this  case  the  learned 
Baron  declared  it  to  be  his  opinion  that  here  the 
plaintiff  had  proved  his  whole  case)  was  no  ground 
for  the  dismissal  of  his  bill. 


Richards,  Lord  Chief  Barony  commenced  by 
observing,  that  the  present  suit  was,  in  the  result, 

a  clear 
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a  dear  re-hcaring  of  the  former  cause,  as  there       ^^^•• 
was  nothing  new  in  the  evidence,  or  any  of  the       ^^^,„ 
circumstances,  although  the  defence,  as  he  was     i^^^iow 
Sony  to  see,  was  in  some  respects  diflferent,  in     •"*  ^^^'^^ 
having  resisted  tlie  plaintiff's  claim  to  some  of  the 
tithes,  which  had  before  been  properly  admitted; 
and  therefore  he  should  also  take  the  same  judi- 
cious course  as  had  been  pursued  by  Mr.  Baroa 
Garraw,  in  merely  saying  that  he  concurred  with 
the  majority  of  the  Court  in  the  opinions  deli- 
vered by  them  on  the  former  decision. 

His  Lordship,  however,  stated,  that  in  consi- 
deration of  the  habits  of  his  professional  course  of 
life,  he  felt  it  incumbent  on  him  tp  make  a  few  re- 
marks on  the  objection  which  had  been  taken  to 
the  manner  in  which  this  claim  had  been  laid, 
and  the  extent  to  which  it  had  been  set  up ;  al- 
though, said  his  Lordship,  it  may  not  be  necessary, 
on  the  present  occasion,  where  the  majority  of 
the  Court  are  of  opinion  that  the  plaintiff  has  com- 
pletely established  his  general  title  to  agistment 
throughout  the  parish,  whatever  he  might  have 
done  upon  the  former  occasion.  That  right  is  the 
foundation  of  the  present  claim,  and  such  is  the 
right  demanded  upon  this  record.  If  the  defend- 
ant Crowe  has  not  made  out  the  case  on  which  he 
and  those  claiming  under  him  have  affected  to 
rely  —  is  that  a  reason  why  this  bill  should  be  dis- 
missed altogether  as  to  thq  other  defendants  and 
him  f  But  suppose  he  had  succeeded  in  his  de- 
fence, is  the  vicar  to  be  therefore  beaten  by  all  the 
rest  ?  It  is  quite  clear,   that  in  Courts  of  Equity 

the 
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Lawsqw 

and  others. 
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the  principle  of  the  objection  is  not  recognized 
hi  their  rules  of  ploaditig,  and  therefore  the 
Counsel  who  have  admitted  the  objection  to  be 
untenable,  would  have  acted  improperly  if  they 
had  hesitated  to  do  so ;  for  such  an  objection^  I 
venture  to  assert^  was  never  made  in  a  Court  of 
Equity,  till  the  case  of  Byam  v.  Booth.  The 
reason  is  quite  obviou$.  The  whole  of  the  cause 
in  a  Court  of  Equity  is  in  the  breast  of  the  Judge, 
and  the  entire  controul  of  the  Court.  A  vicar, 
the  moment  he  esta|)lishes  his  riglit,  is  guatenus 
rector ;  and  if  Crowe  had  pleaded  that  he  was  ex- 
empt from  the  tithe  demanded  for  one-half  of  his 
lands,  and  liable  for  the  other,  could  a  Court  of 
Equity  have  dismissed  the  vicar's  bill  in  totOj  not- 
withstanding it  reached  that  proportion  of  the 
claim  which  the  defendant  was  in  conscience 
clearly  bound  to  pay? 


As  to  the  ground  of  objection,  that  such  ama.n- 
ner  of  layiijg  the  claim  might  be  made  to  operate 
to  defeat  a  defendant's  case  upon  the  trial  of  an 
issue.  Equity  provides  for  that  also  by  requiring  the 
Judge  to  indorse  the  postea  agreeably  to  the  facts 
proved  in  the  case,  and  the  Court  will  then  take 
care  that  no  injury  or  injustice  shall  be  done. 
There  is,  therefore,  no  foundation  for  saying  that 
any  injury  or  injustice  may  be  done  by  the  exclu- 
sion of  evidence.  In  a  Court  of  Equity  nothing 
is  ever  suffered  to  come  upon  a  party  by  surprise, 
and  on  this  part  of  the  case,  the  inhabitants  of 
the  parish  would  be  good  witnesses,  because  they 
are  not  interested  between  the  rector  and  vicar. 

1  have 
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I  have  stated  thus  much  upon  the  objection       1819. 
which  has  been  taken :  because,  from  the  course     ^"^"^ 

'  '  Scott 

of  my  professional  experience,  I  feel  nij'self  called  »• 
on  to  give  my  opinion  in  an  especial  manner,  andotben. 
and  that  I  am  bound  to  justify  the  very  proper 
admissions  of  counsel,  that  the  mode  of  pleading, 
wliich  has  been  adopted  by  the  plaintiff,  is  con- 
formable with  the  law  and  practice  of  Courts  of 
Equity. 

The  Court,  therefore,  decreed,  in  each  of  the 
causes. 

An  account  of  the  tithe  of  agistment, 

With  costs*. 


*  On  the  18th  of  June  following,  the  defendants  presented 
petitions  of  appeal  against  the  above  decree  to  the  House  of 
Lords;  but  they  afterwards  abandoned  their  appeal,  and  paid 
the  plaintiff  his  costs. 


VOL.  VJI.  T  OtLEY, 
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1819.  Otley,  Widow,  Administratrix,  &c.  v.  Likes 

and  others, 
f  i«t  May.  Demurrer. 


SS^'e'Jito'a  The  plaintiff  filed  this  biU  for  a  discovery  and 
jSd^ent*cre-  ^^^  relief;  praying  an  injunction  to  restrain  the 
hb^deSto?*'  defendant,  an  executrix,  from  paying  over  to 
SS!tor*^d**"  7(^/m  Bindley^  the  other  defendant,  his  share  of 
Mirent  Act"'  *^  Tcsiduc  of  her  testator*s  personal  estate  be- 
{53 Geo.  III.))  queathed  to  him:  and  that  she  might  be  ordered 

and  the  execa-  ^ 

trix  of  a  will,   to  pay  thercout  the  debt  due  to  the  plaintiff  from 

by  which  Ije         ,    ^,  "^  ^ 

(the  debtor)     the  legatee, 

was  entitled  to 
a  share  of  the 

tMtator's  per.^  The  bill  (having  shewn  the  defendant  Bindley 
PJnrffi'  entitled  under  the  will  of  the  testator,  who  died 
. i^tontheex.  i^  October,  1818,  in  which  month  the  will  was 
tS^li^he/^  proved)  stated,  that  in  the  year  1816  Bindley  was 
u^'Jcfto'Sfe  discharged  under  the  then  existing  Insolvent  Act, 
thS  «fe  *iidn-  ^^^^S  ^*  '^^^  '*™^  indebted  to  the  plaintiff's  de- 

tiff  might  be     ceased  husband,  on  a  judgment  recovered  a  con- 
paid  his  debt     .,,,.,,.  1.1  1       t 
thereout— ai-    sidcrablc  time  before,  and  m  other  sums — that  the 

plaintiff,  as  administratrix  of  her  husband,  had 

taken  all  such  means  as  were  furnished  by  law  to 

obtain  payment  of  the  debt  out  of  the  effects  of 

which  the  insolvent  had  become  possessed  since 

his  discharge :  and  insisted  that  she  was  entitled 

to  the  prayer  of  her  bill. 

The  defendants  demurred  (generally)  to   the 

bill;  for  that  any  discovery  would  be  of  no  avail, 

and  that   the  plaintiff  was  not  entitled  to  any 

relief. 

Wakefeld, 
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Wakefield^  in  support  of  the  demurrer,  submit-       1819. 
ted,  that  if  the  plaintiff  had  shewn  any  equity  to       ^^^ 
entitle  her  to  the  interposition  of  the  Court,  in       ^^^^ 
granting  the  prayer  of  the  bill,  it  should  have    *«d  oUien. 
been  filed  on  behalf  of  herself  and  all  the  other 
creditors  oi  Bindley ;  but  he  contended,  that  it 
was  altogether  a  case  in  which  a  Court  of  Equity 
could  not  act;  and  that  whatever  right  a  creditor 
might    have    against    the  future  effects  of  liis 
debtor,  discharged  by  virtue  of  the  Insolvent  Act, 
it  must,  according  to  the  10th  and  14th  sections  of 
the -Act,  on  which  alone  this  bill  could  be  founded, 
be  pursued  in  the  Insolvent  Debtors*  Court. 

Martin  and  Cooper  for  the  -plaintiff,  relied 
upon  the  doctrine  in  AIitford*s  Treatise  on  Equity 
Pleading,  p.  90  to  93f  that  Courts  of  Equity  may 
interfere  where  Courts  of  Law  cannot,  from  acci- 
dent or  fraud,  give  a  party  a  complete  remedy,  or 
where  their  remedies  may  be  defeated,  or  the 
effect  of  them  fails.  The  words  of  the  learned 
author  of  that  Treatise  are,  "  Where  an  act  of 
parliament  has  expressly  given  a  right,  the  Courts 
of  ordinary  jurisdiction  have  been  found  incom- 
petent to  give  in  all  cases  a  full  and  complete 
remedy,  and  the  Courts  of  Equity  have  therefore 
interposed.  Thus,  in  the  case  of  a  person,  who 
had  been  discharged  under  an  act  for  relief  of 
insolvent  debtors,  by  which  his  future  effects 
were  made  liable  to  the  demand  of  his  creditors,  . 
but  his  person  was  protected,  the  Court  of  Chan- 
cery, exercising  its  extraordinary  jurisdiction,  en- 
forced a  judgment  of  a  Court  of  Common  Law 

T  2  against 
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1819.       against  his  effects,  which  were  so  circumstanced 


Q^^^      as  not  to  be  liable  to  execution  at  common  law. 

V. 
LiNM 

mndotheri.  They  also  cited  the  case  of  Edgell  v.  Haywara 
and  Dawe  (a)y  as  establishing  that  such  a  bill  as 
the  present  might  be  maintained:  and  that  it 
might  be  filed  by  a  single  creditor  on  his  own 
behalf,  and  upon  that  authority  they  submitted 
that  this  demurrer  ought  to  be  over-ruled. 

Richards^  Chief  Baron. — The  act  of  parlia- 
ment has  been  brought  into  discussion  by  this 
bill  very  unnecessarily  and  improperly;  as  nothing 
is  stated  on  this  record  to  ground  any  application 
to  the  Court,  or  to  assimilate  the  plaintifTs  case 
to  that  of  Edgell  v.  Hayward.  That  was  a  case 
of  very  particular  circumstances;  whereas  this  is 
simply  a  bill  filed  by  a  creditor  against  his  debtor. 
Lord  Hardwicke  considered  that  a  case  of  the 
first  impression,  and  he  relieved  on  the  ground 
that  the  plaintiff  there  was  precluded  by  the  sta- 
tute from  proceeding  to  outlawry,  and  could  do 
nothing  without  the  assistance  of  the  Court;  and 
I  do  not  find  that  that  case  has  ever  since  been 
acted  upon.  Nothing  of  that  sort  is  made  to  ap- 
pear by  this  bill,  and  we  cannot  act  upon  any 
thing  which  is  not  put  upon  the  record.  This  is 
a  bill  filed  by  the  plaintiff  against  his  debtor  and 
his  debtor's  trustee,  the  executrix  of  the  will ; 
but  the  plaintiff  sets  up  no  sort  of  claim  or  lien 
to  entitle  her  to  the  interposition  of  the  Court, 

(a)  3  Atk.  352. 

and 
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and  we  should  be  doing  very  wrong  if  we  were  1819. 

to  suffer  such  an  experiment  to  succeed  in  such  otlby 

a  case.  ^^^ 


and  otheri. 


Whatever  therefore  might  be  the  result  of  an- 
other bill  making  out  a  stronger  case,  the  present 
bill  must  fail,  and  this  demurrer  be  allowed. 

Gkaham,  Baron. — ^This  is  certainly  a  case  of 
the  first  impression,     I  own  the  determination  of 
the  case  of  Edgell  v.  Hayward  very  much   sur- 
prized me,  and  I  consider  it  as  at  least  a  very 
strong  measure.      I  never  recollect  an  instance 
of   that  decision    having    been   followed  as    an 
authority  in  a  Court  of  Equity  in  point  of  prac- 
tice by  the  adoption  of  a  proceeding  so  exceed- 
ingly strong.     The  authority  of  Lord  Hardwicke 
is  nevertheless  very  great,  and  any  case  founded 
upon  it  requires  some  answer.     Now  that  which 
arises  upon  the  present  bill  is,  that  a  sutHcient 
case  is  not  stated  to  bring  the  plaintiff  within  the 
equity  of  that  decision.     To  entitle  a  party  to 
the  interference  of  the   Court,  it  should  appear 
distinctly  on  the  face  of  the  bill,  that  he  was 
precluded  from  all  possible  legal  remedy.     Now, 
looking  at  this  act  of  parliament,  it  is  clear  the 
plaintiff  had  a  very  obvious  remedy  aliunde. 

Wood  and  Garuow,  Barons^  were  of  the  same 
opinion^ 

Demurrer  allowed. 


T  3  King 
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1810. 


ndM^l  ^"^^^  ^'  Teale  and  another. 

fapo°feTsSr  ^^^^  plaintiff  had  obtained  an  order  for  referring 
ant^whfch  u  ^^^^  defendant's  answer  to  the  Deputy  •Remem*' 
both  to' ^  .  brancer  for  impertinence  in  having  set  out  at  too 
ti^sandtiie  fuU  lengthy  though  it  was  not  set  out  to  nearly 
case,  and  is  in- its  extent,  a  Warrant  of  attorney  to  confess  judg* 
certain  re-       mcnt  and  the  defeasance,  as  to  which  the  plaintiff 

spects,  by  the  .  ,  . 

plaintiff**  bill    had  intcrroffatcd  him  by  the  bill  which  was  filed 

filed  to  re-  ^  n  ^       ^^ 

strain  proceed-  for  a  reference  to  the  Master  to  take  an  account 
it,  mnstnotbe  of  what  was  duc  upou  the  warrant  of  attorney; 
at  length  hl^  and  for  an  injunction  from  proceeding  at  law  upon 
M8weMhln°b  it  in  the  mean  time.  The  officer  having  certified 
to^atTsfy  tile^  that  the  answer  contained  nothing  impertinent, 
twogatory"or  ^^^  Certificate  wa^  now  excepted  to,  in  respect 
fecMo  bVrt"  <>f  the  objection  taken, 

ferred  for  im- 
pertinence. 

JFakefield,  in  support  of  the  exception,  cited 
a  MS.  case  from  the  Court  of  Chancery  of  Slack 
V.  Evans^  (M.  T.  1819);  and  he  submittied,  that 

if 

Jl^V^'^cifiti  •  Slack  v,  Evans,  In  Chancery,  M.  T.  1819. 

In  that  case  the  Lord  Chancellor,  on  occasion  of  a  motion 
for  a  special  reference  to  the  Master,  to  tax  the  costs  of  a 
prolix  schedule,  %vhich  had  heen  reporti^d  to  be  pertinent, 
isaid, 

The  true  question  is,  vhedier  a  case  can  exist  in  which  a 
Master  can  report  the  answer  to  be  pertinent ;  but  that  he  can- 
not do  justice  without  a  special  reference  being  made  to  him 
,  ^o  inquire  into  some  prolixity  not  impertinent.    For  this,  no 
/Authority  js  cited;  and  if  I  decide  with  the  Master,  I  must 

diocidtf 
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if  the  defendant  had  admitted  by  his  answer  that  1819. 

the  warrant  of  attorney  in  question  was  to  the  ^'^^t 

purport  and  effect  charged  by  the  bill,  it  would  •• 

have  been    sufficient;   or    that  he   might  have  indaaoAer. 
pointed  out  shortly  in  what  respects  it  was  dif- 
ferent.      " 

Martin  and  Ducktoorth,  on  the  other  hand, 
contended,  that  in  a  defendant's  answer^  put  in 
on  oath,  it  was  only  consistent  with  due  caution, 
that  he  should  not  take  upon  himself  to  set  out 
the  tenor  and  effect  of  a  material  document,  and 
particularly  where,  as  in  the  present  case,  the  in- 
strument differed  very  essentially  in  its  date,  in 
the  number  of  instalments  by  which  the  money 
was  to  be  paid,  and  other  important  matters ;  and 
they  asserted,  that  although  the  instrument  ap- 
peared to  run  to  some  length  in  the  answer,  yet 
not  one  tenth  part  of  the  whole  was  set  out,  and 

decide  that  this  prolixity  is  not  impertinent*  which  I  should 

be  Tery  reluctant  to  do*    If  in  an  examination,  the  examinant  * 

sets  forth  tradesmens'  bills  at  lengthy  it  is  impertinent    If 

pertinence  and  impertinence  be  so  mixed  that  they  cannot 

be  separated,  the  whole  is  impertinent.    So  a  prolix  setting 

forth  of  pertinent  matter  is  impertinent.* 


Counsel  do  not  see  tlie  schedules  in  one  instance  in  an 
handred  ;*  although  frequently  more  important  foj*  them  to  see 
than  the  body  of  the  answer  itself. 

Needless  prolixity  is  itself  impertinence,  although  the  mat- 
ter should  be  relevant. 


*  See  Beanies'  Orders  in  Chancery,  p.  70,  where  caaselesi  mnltiplica- 
tion  of  words  is  classed  amongst  other  impertinences :  and  so  in  p.  165. 

T  4  it» 


i.  >. 


sso 


1810. 


King 

TBA1.B 

•ad  anethfr. 
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its  contents  Were  material,  not  only  to  the  case 
of  the  plaintiff,  but  to  that  of  the  defendant. 

Per  Curiam. 


All  that  is  required  in  an  answer  is,  that  the 
defendant  should  fairly  and  pertinently  set  forth 
^s  much  of  what  instrument  or  other  document 
he  may  be  asked  respecting,  as  is  sufficient  to 
satisfy  the  object  and  ^  inquiry  of  the  plaintiff's 
charge  and  interrogatory ;  and  he  must  not  wan^ 
tonly  incumber  the  record  beyond  that,  so  as  un- 
necessarily to  harfass  and  increase  the  expence 
and  difficulties  of  the  plaintiff.  He  is  bound  to 
set  out  the  full  purport  and  effect  so  far;  but  it 
is  not  proper  that  he  should  do  more.  If  he  does, 
it  must  be  at  the  risk  of  a  reference  for  imperti- 
nencei  We  are  of  opinion  that  the  defendant  has 
transgressed  that  rule  in  this  respect,  and  therer 
fore  the  exception  must  bp 

Allowed, 


IX 
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IN  THE  EXCHEQUER  CHAMBER. 

IN  ERROR.  J^yj/^/^ 


Doz,  on  the  Demise  of  the  Earl  of  Jersey  and 


others  v.  Smith  and  others.  SuSy! 

On  the  trial  of  this  action  of  ejectment  at  the  i^»^*>y*«- 
Summcr  Assizes  for  Hereford^  in  1815,    before  "n^^©"^  ?  <^««<* 

•^         '  '  of  settlement 

JVf  n  on  marriage, 
giving  him  a 
power  to  de» 
ftiait  the  landi  &e.  for  ILycs,  or  years  determinable  on  lives,  vpon  certain  conditions,  one 
of  which  waa  in  thrse  words,  "  ^nd  so  «#  there  be  contained  in  every  tuck  kate  A  T^ower  ^ 
^  r««€a(ry  FOR  ada^jwynuat  ^f  ike  reni  thereby  to  be  reserved:**  immediately  after  the 
covenant  by  the  lessees  for  payment  of  the  rent,  was  inserted  the  following  proviso, 
^'  Provided  edwayy  thai^  if  U  MkeLll  happen  (4r<^.)  that  the  taid  yearly  rent  {duties  4-c.)  hereby 
**  reeervedf  or  any  part  thrrenf,  ahaU  be  behind,  unptud  or  undone^  in  part  or  in  oil,  BY 
^  TBE  apAOB  OF  riFTBBM  DAYS  next  over  or  after  any  or  either  of  thedayeor  times  tekereai 
**  or  whereupon.the  same  ought  to  be  paid,  done  or  performed  as  Aforesaid;  and  mo  suffi- 

**  CfBRT  DISTRESS   OR   DISTRKSSBS  CAN  OR   MAY    BB    HAD  AND  TAX BN  NpON  tA£  Satd  Jiff* 

■<  latsct,  whereby  the  same  and  all  arrearages  thereqf  {if  any  be)  may  befuUy  raised,  levied^ 
*'  aad  paid  (^-c.)  it  i^tt  oad  may  be  Utw/ul  to  and  for  {the  tenant  for  l^e)  his  heirs  and  as- 
^  signs,  and  the  person  and  persons  to  whom  the  freehold  or  inheritance  <f  the  premises 
**  shaU  as  qforesaid  behngf  into  and  upon  the  said  premises  hereby  demised  {tfc,)  whoUy  to 
**  re-enter  ifc,  :*' — held,  in  an  action  of  ejectment  by  the  reversioner  against  tiie  lessees,  to 
be  TALiD^on  the  ground  that  the  above  proviso,  contained  in  the  lease  for  re-entry,  wet 
conformable  with  the  power  to  demise  contained  in  the  deed  of  settlement ;  and  satisfied 
the  particular  condition  in  qnestioiK  on  which  it  wa^  to  be  exercised :  and  that  the  lease 
was  thtvpefore  a  good  execution  or  the  power  to  demise,  which  vras  held  to  be  general, 
and  such  as  authorized  the  lessor  to  annex  in  the  fair  and  bonA  fide  exercise  of  a  due 
discretion,  reasonable  and  legal  qualifications  to  the  power  of  re-entry  for  non-payment 
of  the  rent  reserved :  and  did  not  require  the  tenant  for  life  to  exact  an  absolute  un« 
qaalified  right  to  h^ve  an  immediate  power  to  re-enter  on  the  expiration  of  the  day  on 
Vhich  the  rent  reserved  should  be  made  payable. 

Both  of  the  above  qualifications  are  legal  and  reasonable,  and  may  be  annexed  to  a 
power  of  re-entry  for  non-payment  of  rent  reqnired  by  an  indefinite  leasing  power  to  be 
contained  in  leases  to  be  made  uuder  it,  to  teitaper  the  rigor  of  such  a  right,  where  the 
requisition  in  such  leasing  power  is  general  in  iu  terms,  or  does  not  expressly  prohibit  their 
i/atroduetioH  without  being  a  departure  from  the  exigency  of  the  power. 

If  a  power  to  demise  refer  to  "  such  ancient  and  accustomed,  or  as  great  and  br- 
^ficial  rcnu,  duties,  and  services,  as  had  formerly  been  reserved"  (&e.);  or  if  from  its 
geneni  tenor  it  may  be  collected  that  the  creator  of  the  power  intended  that  the  maker 
4>f  the  loaves  should  have  regard  to  the -state  of  the  property  daring  former  occupations, 
4he  form  and  covenants  of  such  previous  leases  may  be  taken  as  a  guide  by  the  lessor  in 
framing  ucw  leases,  and  the  contents  of  the  formtr  may  be  received  in  evidence  on  a 

J*  questtoi , 
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1819. 


DoBy  dem. 

£ari  jBRf  BT 

and  otfaen 

Smith 
andotben. 


CASES   IN   THE   £XCH£QU£B| 

Mr.  Baron  fVood,  the  jury  found  the  facts  stated 
in  the  special  verdict^  the  substance  and  material 
parts  of  which  are  set  out  below.    The  Court  of 
King's  Bench  (Ld,  ElUnboroughf  C.  J.;  and  Bay^ 
ley  J.  only  giving  any  opinion,  Holroyd  and  Ab^ 
boitJ.J.  having  been  of  counsel  with  the  par- 
ties), on  tliat  statement  of  facts,  gave  judgment 
for  the  defendant  :*   thereby  deciding,  that  the 
lease  granted  to  the  defendant^  on  the  validity  of 
which  he  relied,  was  warranted  by  the  terms  of 
the  settlement  giving  a  power  to  the  defendants^ 
lessor  (the  tenant  for  life)  to  make  such  leases-— 
or  (in  other  words)  that  the  lessor  had  complied 
with  the  requisition   of  the  settlor,   that  there 
should  be  contained  in  all  such  leases  a  power  of 
re-entry  for  non-pajrment  of  the  rent  reserved,  by 
tlie  terms  of  the  proviso  for  re«entry  introduced 
therein  immediately  after  the  covenant  on  tbe 
part  of  the  lessees  for  the  payment  of  the  rent  &c. 
post,  p.  S91;  and  upon  that  determination  the  les* 
sors  of  the  plaintiff  brought  the  present  writ  of 
error. 

The  special  verdict  found  (as  far  as  is  materially 
applicable  to  the  questions  raised  upon  the  facts 
of  this  case),  that  Lady  Louisa  Barbara  Mansel, 

*  That  judgment  is  inserted  in  a  note,  poii,  p,  296. 


question,  as  to  whether  the  power  were  well  oxecutedy  affecting  the  validitr  of  siieh  new 
leases,  to  shew  that  they  were  framed  in  the  same  terms  as  those  of  the  old  leases, 

Loi^  established  forms  and  precedents  of  common  assarances  adopted  in  general  and 
approved  practice  by  converancers  of  acknowledged  professional  skill,  are  of  great 
anthority,  in  tiie  absence  oi  decided  casen,  in  the  determination  of  questions  which 
regard  tlie  validity  of  the  various  legal  instruments  by  moans  of  which  the  disposition 
ef  real  property  is  nsuaUy  effected. 

only 
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only  child  and  heir  at  law  of  Lord  Mansel  at  the       iBio. 
time  of  his  death  (29th  of  November^  1750),  be-     j^^^^^ 
came  seised  in  her  demesne  as  of  freehold,  for   EariJiRSE» 

'  mod  otben 

the  term  of  her  natural  life,  of  the  demised  pre-       „  «• 

Shith 

mises,  part  of  certain  freehold  estates  in  the  coun<»  and  otben. 
ties  of  Brecon  and  Glamorgan^  which  had  been 
devised  to  her  by  his  will  for  her  life  with  divers 
remainders  over— that  the  will  contained  a  power 
enabling  her,  in  consideration  of  marriage,  to  re- 
voke all  the  uses  and  devises  therein,  and  to  make 
a  new  appointment  of  the  fee-simple  thereof  unto  ' 
such  uses,  and  with  such  powers  and  provisoes, 
and  in  such  manner  as  was  by  her  afterwards 
done  by  her  marriage  settlement  of  the  Sd  of 
/tt/y,  1757— that  on  the  20th  of  the  same  month 
she  intermarried  with  George  Venables  f^emon 
the  younger,  afterwards  Lord  Vernon — that,  while 
she  was  so-  seised  (for  life,  with  such  power  of 
appointment  over  in  fee),  before  and  in  consi- 
deration of  her  marriage,  she  duly  executed,  ac- 
cording to  the  power  given  her  by  the  will,  a 
deed  of  settlement  of  the  said  lands  &c.  whereby, 
after  revoking  and  annulling  the  uses  of  the  will, 
she  appointed,  settled,  and  limited  the  devised 
estates  to  trustees;  To  hold  (after  the  solemnization  Tiie  w»  of 

^  the  deed  of 

of  the  intended  inaniage)  to  the  use  of  the  said  sctUemcnL 
George  Venables  Vernon  the  younger,  and  his  as- 
signs, for  and  during  the  term  of  his  life,  without 
impeachment  of,  or  for  any  manner  of  waste ; 
and  after  his  decease  to  the  use  of  herself  for  life 
sans  waste :  and  after  the  determination  of  those 
estates  by  forfeiture  or  otherwise  in  their  life-time, 
or  the  life-time  of  the  survivor  of  them,  to  the 
tfse  of  the  same  trustees  and  their  heirs  during  &c. 

in 


asii 


1819. 


Dos,  dem. 

Earl  Jersey 

and  others 

V. 

Smith 
and  oUuen. 
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in  trust  to  preserve  &c.  (permitting  the  said 
tenant  for  life  to  take  the  rents  and  profits) ;  and 
after  the  decease  of  the  survivor  to  divers  other 
uses  for  the  benefit  of  the  issue  of  the  marriage, 
and  also  of  the  issue  of  hsidy  Mansel ;  and  in 
default  of  such  issue  to  the  use  of  such  person, 
and  for  such  estates,  as  she  should,  whether  sole 
or  covert,  and  notwithstanding  her  coverture,  by 
her  will  direct,  limit,  or  appoint;  and  in  default  of 
and  until  such  appointment  &c.  &c.  (in  the  usual 
form  and  words),  and  subject  thereto  to  the  use 
of  herself,  her  heirs  and  assigns,  for  ever. 


The  verdict  then  found  that  by  the  same  deed 
it  was  provided,  declared  and  agreed,  between  the 
said  parties  to  the  deed  of  settlement,  in  the 
words  following : 


The  words  of 
the  first  (or 
first  part  of 
the)  leanioj^ 
power  for  lives 
or  years,  de- 
terminable on 
IWes,  on  which 
the  principal 
i|aestioa  arose. 


li 
it 
ii 
a 

u 

€€ 
li 

a 
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"  Provided  (&c.)  that  it  shall  and  may  be  la>r* 
ful  to  and  for  the  said  George  Venables  Vernon 
and  Louisa  Barbara  Mansel  his  intended  wiie, 
from  time  to  time,  during  their  respective  lives, 
when,  and  as  they  shall  respectively  be  in  pos- 
session of  or  entitled  to  the  perception  of  the 
rents  and  profits  of  the  manors,  messuages,  lands, 
hereditaments,  and  premises,  so  limited  to  them 
for  their  respective  lives,  as  aforesaid,  by  inden-* 
ture  or  indentures  under  their  respective  hands 
and  seals,  attested  &c.,  to  demise,  lease  pr  grant, 
such  part  or  parts  of  the  said  manors,  messu- 
ages, lands,  tenements  and  hereditaments,  or 
parts  or  shares  of  manors,  messuages,  lands, 
tenements,  hereditaments  and  premises  whereof 

"  they 
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they  Bhall  be  so  respectively  in  possession  or 
entitled  to  the  perception  of  the  rents  and 
profits  as  aforesaid,  as  are  now  leased  for  life 
or  lives,  or  for  years  determinable  on  the  drop- 
ping of  a  life  or  lives,  to  any  person  or  persons 
in  possession  or  reversion  for  one,  two,  or  three 
lives,  or  for  any  number  of  years,  determin- 
able on  the  dropping  of  one,  two,  or  three 
lives ;  so  as  there  be  not  on  any  part  or  parcel 
of  the  same  premises  to  be  demised,  leased,  or 
granted  respectively  for  a  life  or  lives  or  for 
years,  determinable  on  the  dropping  of  a  life 
or  lives,  as  before  mentioned,  any  greater  estate 
or  interest  subsisting  at  any  one  time  than  what 
will  wear  out  or  be  determinable  on  the  drop- 
ping of  three  lives :  and  so  as  on  every  respec- 
tive lease,  clemise  or  grant  for  a  life  or  lives, 
or  for  years  determinable  on  the  dropping  of 
a  life  or  lives  there  be  reserved  and  made 
payable  during  the  continuance  of  the  estates 
and  interests  thereby  to  be  demised,  leased,  or 
granted  respectively  the  ancient  and  accus- 
tomed  yearly  rents^  duties^  and  services,  or 
morcj  or  as  great  or  beneficial  rentSy  duties^ 
and  services y  or  morCy  as  now  are  or  at  the 
time  of  demising  or  granting  the  premises  so 
to  be  demised,  leased  or  granted  respectively, 
were  reserved  or  made  payable  for  or  in  respect 
of  the  same  premises  respectively,  or  a  just 
proportion  of  such  ancient,  or  the  present  re- 
served rents,  duties,  and  services,  or  more,  ac- 
cording to  the  value  of  the  premises  so  to  be 
demised,  leased  or  granted  respectively  (except 

"  heriots, 


1819. 


DoBy  denk 

Earl  Jbrsst 

andothen 

«• 

Smitr 

and  others. 


First  condi- 
tion of  the 
leasin|[  power, 
referring  to 
the  ancient  and 
accuitoqued  or 
as  great  or  be- 
neficial rents. 
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1819.       "  heriots,  which  shall  br  may  be  varied,  altered. 

Doe,  dcm.    "  OF  Compounded  for,  according  to  the  will  and 

^'doAcra^  **  pleasure  of  the  said  George  Venabies  Vernon 

sm*th      "  ^^^  Louisa  Barbara  Mansel)  all  such  rents^ 

and  others.     **  duties,  and  services  respectively,  to  be  incident 

"  to  and  go  along  with  the  reversion  and  remain- 

"  der  of   the  same  premises   expectant  on  tlie 

"  determination  of  the  said  respective  demises. 

Second  «>iidi.  «  leascs,  and  grants  thereof;  and  so  as  there  be 

tion  of  the  »  &  ' 

leaBini  power   ««  Contained  in  every  such  lease  a  power  of  re- 

question  turns*  "  entry  FOR  non-payment  of  the  rent  thereby  td 

Other  Gondi-    "  be  reserved :  2j[iA  SO  as  the  respective  lessees, 

teriai.  **  to  whom  such  Icasc  or  leases  shall  be  made  as 

"  aforesaid,  be  not  by  any  express  clause  to   be 

"  contained  in  any  such  leases  respectively  freed 

'^  from  impeachment  of  waste,  and  so  as  the  said 

"  respective  lessee  or  lessees,  to  whom  any  such 

^'  lease  or  leases  shall  be  made  respectively  as 

"  aforesaid,  doth  and  do  seal  and  deliver  a  coun- 

"  terpart  or  counterparts  of  such  lease  or  leases 

"  respectively: 

Second  (or  ^        ^^  And  also  by  indenture  or- indentures  under 

the)  leaning      "  their  respective  hands   and  seals,   attested   as 

yeera,  under     ^^  aforcsaid,  to  dcmisc,  lease  or  grant  all  or  any  of 

Swinte!"*'      "  the  said  manors,  messuages,  lands,   tenements, 

"  hereditaments  and  premises,  so  limited  to  them 

"  George  Venabies  Vernon  and  Louisa  Barbara 

"  Mansel  for  their  respective  lives,  for  any  term 

"  or  number  of  years  absolute,   not  exceeding 

"  twenty-one  years,  to  take  effect  in  possession, 

*^  and  not  in  reversion  or  by  way  of  future  inte- 

'*  rest;  so  as  upon  every  such  lease  for  an  absolute 

"  term 
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^*  term  not  exceeding  twenty-one  years,    there      ww. 

*  were  reserved  and  made  payable  during  the    ^^^^ 
'^  continuance  of  such  lease  or  leases  so  much  EariisRssT 

,  and  others 

"  or  as  great  and  beneficial  yearly  and  other         r. 
^  rent  and  rents,  and  other  services  proportion-    and  othen. 

*  ably,    as  now  is  and  are  therefore  paid  and 
"  yielded,  or  the  best  or  most  improved  yearly 

*  rent  and  rents  that  can  be  reasonably  had  or 
**  obtained  for  the  same,  without  taking  any  Jinef 
**  premium,  or  fore-gift,  or  any  thing  in  the  na- 
'*  turc  of  or  in  lieu  thereof,  to  be  incident  to  and 
"  go  along  with  the  reversion  and  remainder  of 
"  the  same  premises,  expectant  on  the  determina- 
'^  tion  of  the  said  respective  leases ;  and  so  as 
''  the  respective  lessees  to  whom  any  such  lease 
'  Or   leases  shall  be  made  respectively  as  afore- 
said, be  not  expressly  freed  from  waste,  and 
^o  seal  and  deliver  counterparts  of  such  leases 
^^spectively  j  and  so  as  in  every  such  lease  for 

Vc  ?^y  tc™i  of  years  absolute  respectively  there 
^%       ^    contained  a  clause  of  re-en  try ^  in  case  the 

^^72t  or  rents  thereupon  to  be  reserved  be  behind 
W  or  unpaid  by  the  space  of  twenty-eight  days 

ii  after  the  times  thereby  respectively  appointed 

"  for  payment  thereof: 

^  And  also  by  indenture  or  indentures  under  xhird^ortiiird 

.         ,  part  of  the) 

<<  their  respective  hands  and   seals,   attested  as  leasing  power, 

astp  the  mines. 

^^  aforesaid,  to  demise,  lease,  and  grant  all  or  any 
"  part  of  the  lands,  hereditaments  and  premises 
"  so  limited  to  them,  the  said  George  Venables 
**  Vernon  and  Louisa  Barbara  Manselj  for  their 
"  respective  lives  as  aforesaid,  wherein  or  where- 

"  upon^ 


*c 
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€i 


DoK,  dem. 

Earl  Jbrsbt 

and  others 

V, 

Smith 
mad  othen. 


upon  any  mine  or  mines  now  is  or  arc  open; 
**  or  wherein  or  whereon  any  person  or  persons 
"  shall  be  willing  to  open  any  mine  or  mines, 
"  sough  or  soughsy  or  other  thing  or  things  what* 
"  soever  which  may  be  requisite  and  necessary 
"  for  the  digging  and  getting  of  lead  or  coppqr 
"  ore  or  any  metal  or  mineral  whatsoever,  unto 
"  any  person  or  persons  for  any  term  or  number 
"  of  years,    not  exceeding  thirty-one  years,   to 
"  take  effect  in  possession  and  not  in  reversion 
*'  or  by  way  of  future  interest ;  and  so  as  upon 
"  every  suck  lease  for  an  absolute  term  not  cx- 
"  ceeding  thirty-one  years  there  be  reserved  and 
"  made  payable  during  the  continuance  of  such 
"  lease  or  leases,  such  part  or  share  of  the  lead, 
copper    ore,  coal  and   other    produce,    to    be 
gotten  from  the  said  mines,  or  such  yearly  rent 
"  or  income  in  respect  thereof^  as  can  reasonably 
"  be  had  or  obtained  for  the  samCy  without  taking 
"  ^w^j^we,  premium,  or  fore-gift,  or  any  thing 
"  in  the   nature  or  in    lieu    thereof,    to   be  in- 
"  Jident  to  and  go  along  witli  the  reversion  and 
"  remainder  of  the  said   premises,  expectant  on 
"  the  determination  of  the  said  respective  leases ; 
"  and  so  as"  (&c.  as  before)  ;  "  and  so  as  there  be 
^'  also  inserted  ^KC^i^ro/^^r  and  usual  covenants  for 
"  the  effectually  winning  and  working   the  said 
"  mines,  and  smelting  the  ore,  and  doing  all  otlier 
"  proper  and  necessary  acts  as  are  usually  inserted 
"  in  leases  of  the  like  nature'* 


'.€€ 


The   special  verdict  then   finds  the  following 
facts :— that  by  force  of  the  last  mentioned  deed, 

G.  V.  Vernon^ 
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G.  V.  Vernon  after  the  marriage  became  seised  for      1B1». 
life  of  the  last-mentioned  lands,  and  entitled  to    ^^^  ^^^ 
and  in  the  receipt  of  the  rents  and  profits  there-  ^J^^^^^ 
of—  that  at  the  date  of  that  settlement,  and  after      ^  ^' 
until  the  surrender  made  at  the  time  of  making    wd  others 
the    indenture  next  mentioned  and  therein  re-  on^reference 
ferred  to,  the  lands  in  the  declaration  mentioned^  \^^  ^"°*^ 
had  been  and  were  leased  and  were  under  and 
subject  to  a  lease  to  certain  persons  for  a  term  of 
years  determinable  on  the  lives  of  three  persons    / 
Avho  died  before  the  day  of  the  demise  laid  in  the 
declaration— -that  after   the  date  of  the  settle* 
ment  and  the  solemnization  of  the  marriage,  viz. 
on  the  6th  of  September,  180S,  the  said  G.  V. 
Vernon  being  so  seised  &c.  executed,  by  his  then 
name  and  title  of  Lord   Vernon^   an    indenture  rht  Xe^Btin 
of  that  date,  between  himself  of  the  one  part,  ^"^^^^^ 
and  Charles  Smith   (since    deceased)   and    thci 
defendant  in  €rror  of  the  other  part;  whereby 
It  was  witnessed,  that  in    consideration   of  the 
surrender    of  the    former    lease,   and  of  105/, 
paid  to  Lord  Vernon  by  Charles  Smith,    and  the 
defendant  and  of  the  yearly  rents,  duties,  pay- 
ments,   services,    articles,    covenants,   provisoes, 
and    agreements   thereinafter    specified   and    re- 
served, and  by  and  on  the  part  of  the  lessees  to 
be    paid,   done,  performed  and  kept,   the    said 
Lord  Vernon  demised,  granted  &c.  to  Charles 
Smith  and  the  defendant,  the  messuage^  tenement^ 
and  lands,  with  the  appurtenances ;  (the  premises 
in  question  sought  to  be  recovered  by  the  eject- 
ment) To  hold   from   the  day  of  the  date,  for 
ninety-nine  years,  if  the  lessees  and  John  Smith 
V01.4  VII.  u  (a  son 

■  / 
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1819.  (a  son  of  Charles  Smith) y  or  eithe^  of  them, 
J^^^^  should  so  long  live:  yielding  therefore  yearly 
Earl  Jersey  durinff  the  Said  term  unto  the  said  Lord  Vernon^ 

and  others         .        ^ 

V.         his  heirs  and  assigns,  or  the  person  or  persons  to 
and  others,    whom  the  freehold  and  inheritance  of  the  pre- 
'^^^^^•^^^     mises  should  for  the  time  being  belong,  the  yearly 
rent  of  2/.  at  Michaelmas  and  Lady-day^  by  equal 
portions^  together  with  one  couple  of  fat  capons 
on  the  1st  day  of  January  yearly  during  the  term, 
or  the  sum  of  1j.  Qd.  in  lieu  thereof  at  the  elec- 
tion and  choice  of  the  said  Lord  Vernon,  his  heirs 
or  assigns^  or  the  owner  of  the  inheritance  j  and 
also  an  heriot  of  the  best  beast,  or  40^.  in  lieu 
thereof  at  the  like  election  &c.  upon  the  death   of 
every  tenant  dying  in  possession ;  and  the  like  upon 
every  assignment,   sale,   forfeiture,   or  alienation : 
and  also  the  lessees  yielding  and  doing  constant 
suit  of  mill. 

The  verdict  then  found  that  the  lease  contained 
CoTenantbv    a  Covenant  in  the  following  words  :—"  And  the 

the  lessees  for  ^ 

payment  of  the  "  lessces   for  thcmselvcs,  their  heirs,  executors, 

rent. 

"  administrators,  and  assigns,  and  for  every  of 
**  them,  do  covenant,  promise,  and  agree  to  and 
"  with  the  said  George  Lord  Vernon^  his  heirs, 
"  executors,  administrators,  and  assigns,  and  to 
"  and  with  such  person  or  persons  to  whom  the 
"  immediate  freehold  or  inheritance  of  the  pre- 
^'  mises  shall  as  aforesaid  belong,  and  to  and  witli 
"  every  of  them  in  manner  and  form  following, 
"  that  is  to  say,  that  they  (the  lessees),  their  ex- 
"  ecutors,  administrators,  and  assigns,  some  or 
"  one  of  them,  shall  and  will  well  and  duly  during 

"  the 
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*'  the  said  term,  pay,  do,  and  perform,  or  cause       isie. 

**  to  be  paid,  done,  and  performed,  unto  the  said     ^'^v^^ 

''  George  Lord  Vernon,  his  heirs  or  assigns^  or  Bad  jsmbt 

^'  such  person  or  persons  to  whom  the  freehold     *°  J,  *" 

"  or  inheritance  of  the  premises  shall,  as  aforesaid,     udath«n. 

"  belong  and  every  of  them,    the  said  yearly 

*'  rent  or  sum  of  two  pounds  and  the  said  duties, 

"  heriots,  suits,  services,  and  other  the  reserva- 

**  tions     aforesaid  and    every  of  them,  at  the 

''  times  and  in  the  manner  above  limited  and  ap- 

"  pointed  for  payment  and  performance  of  the 

"  same,  or  else  the  several  sums  reserved  in  lieu 

"  thereof:  Provided  always,  that  if  it  shall  hap-  The  proviso 

*^  for  re-entiy  for 

**  pen  at  any  time  during  the  estate  hereby  grant-  noB-payment 

**      1     ,»    -    \.  ...  0.  of  rent 

"  ed,  that  the  said  yearly  rent  or  sum  of  two 
"  pounds  and  every  or  any  of  the  duties f  services^ 
**  reservations^  and  payments  hereby  reserved^  or 
**  any  part  thereof^  shall  be  behind,  unpaid,  or 
''  undone,  in  part  or  in  all,  bt  the  sface  of  Fifit  condiiion 

It  ^  r^  -^t        In  the  clause 

*'  FIFTEEN  DAYS  next  over  or  after  any  or  either  for  re^trvt 
"  of  the  days  or  times  whereat  or  whereupon  the  objection  JU 
'*  same  ought  to  be  paid,  done,  or  performed,  as  JST*^  ^^*' 

''  aforesaid,   and    no     sufficient    distress    or  second  and 
^^  principal  con- 

''  distresses  can    or  mat  be  had  and  taken   ditioniathe 

*'  UPON  THE  SAID  PREMISES,  whereby  the  same  wUcMheob- 
*•  and  all  arrearages  thereof  (if  any  be)   may  ^IdfyfoSid 
*^  be  fully  raised,  levied  and  paid  ;'^  (oriftheles-  ^' 
sees  do  not  repair  within  six  months  after  notice ; 
or  do  commit  waste,  or  grind  their  com  at  any 
other  mill,   or  assign  without  licence;)  ^\or  j/"  oeneni dtos« 
"  any  default  sliall  be  by  them  the  lessees^  their 
^^  executors,  administrators,  or  assigns,  made  in 
^  the  payment  or  performance  of  all  or  any  of 

v  2  "  the 
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**  the  (omitting  the  word  rents)  reservathnff 
"  covenants^  and  qgreemenis  hereinbefore  on 
^^  their  parts  contained^  that  then  and  from 
^^  thenceforth  in  ally  or  any,  or  either  of  the 
**  said  cases  it  shall  and  may  be  lawful  to  and 
"  for  the  said  George  Lord  Vernon,  his  heirs  and 
*^  assigns,  and  the  person  and  persons  to  whom 
**  the  freehold  or  inheritance  of  the  premises 
^*  shall  as  aforesaid  belong,  into  and  upon  the 
^  said  premises  hereby  demised,  and  into  every 
"  part  and  parcel  therecf,  wholly  to  re-enter; 
^*  ^and  the  same  to  have,  hold,  retain,  possess, 
**  and  enjoy,  as  in  his  and  their  former  and 
•*  proper  estate,  against  (the  lessees)  their  exe- 
"  cutorSy  administrators,  or  assigns ;  these  pre-^ 
"  sents  or  any  thing  herein  contained  to  the  con- 
**  trary  thereof  in  anywise  notwithstanding.^ 


Facte  The  verdict  then  found,  that  no  other  than  the 

r  above  recited  power  of  re-entry  for  non-payment 

/  of   tlie    rent    reserved  by    the  same    indenture 

U  was    contained  therein  —  that  the  lessees   exe* 

cuted    and    delivered   a    counterpart— that  the 

I  several  rents,  duties,  reservations,  and  payments 

reserved  by  the  indenture  of  the  5th  September^ 

/  1803,   and   secured  by  such  render,    covenants^ 

\  and  power  of  re-entry  therein  contained,  were,  at 

;  the  time  of  making  the  last-mentioned  indenture, 

j  the  ancient  and  accustomed  yearly  rents,  duties, 

\  and  services  and  then  were  as  great  and  bene* 

Jicial   rents,  duties,  and  services  as  the- yearly 

rents,  duties,  and  sefwices,  which  at  the  time  of 

making  the  deed  of  the  2d  July,  1767  or  at  any 

time 
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time  thereafter,  previous  to  or  at  the  making  of     uifk 


> 


the  indenture  of  the  &th  September,  1803^  were  ^^^^  \ 

or  had  been  reserved  or  made  payable  or  secured  ^'JSJ^^I 

for  or  in  respect  of  the  lands  and  tenements  by  «•      / 

tke  same  indenture  mentioned  to  be  demised  •^^  wfAQUmuI  , 

tlut  the  lands  aod  tenements,  with  the  appurte-  j 
nances  in  the  declaration  mentioned,  were  the 

same  lands  and  tenements,  and  that  the  usual  The  fact  < 

which  Ae  o\ 
AHD    ACCUSTOMED     FORM   OP   LEASES    OJ  the    CS*  jectiononth^ 

tate  contained  in  the  marriage  settlement  of  2d  j^issibuityl 
July,   17^79  for  lives  or  years  determinable  on  wJ^i^Mi 

lives,   AS   WELL    PRIOR  AS   SUBSEQUENT  TO  THAT  \ 

SETTLEMENT,  was  with  a  conditional  proviso  of 
re-entry  similar  to  that  in  the  indenture  of  &th 
September,  1808  —  that  all  the  rents,  duties,  and 
services  reserved  by  the  last*mentioued  indenture, 
and  which  accrued  in  the  life-time  of  Lord  Vemo^i, 
had  been  discharged   and  performed;    and  that 
Henry  Smith  had  been  ready  to  pay  and  perform 
all  sums,  matters,  and  things  that  would  have 
accrued  to  this  time,  supposing  the  last-mentioned 
indenture  to  have  continued  in  force  and  unde- 
termined-^  that  Charles  Smith  was    since    de- 
ceased, but  that  Henry  Smith  and  John  Smith 
were   still  living  —  that  after    the  making    of 
the  last-mentioned  indenture,  and  before  the  day 
of  the  plaintiff's  demise,  L.  B.  Manselty  by  virt^e 
of  the  powers  to  her  given  by  the  deed  of  the 
2d  July,  1767,  made  her  last  will  and  testament 
in   writing,  dated  the  5th  August,  •  1783,  which 
was  duly  published  &c.  &c.,  and  thereby  devised 
the  said  lands  and  tenements  deviled  by  the  will 
of  Lord  Mansell  to  her,  subject  to  the  estate  for 

u  3  life 


£94  CASES  IN   THE   £XCH£(IU£K| 

1810.       life  of  her  husband  therein ;  —  and  that  the  devi- 

Dob,  dem.     ^^^^  afterwards  bargained  and  sold  the  said  estate 

^LVlfSA''   ^  George  Earl  of  Jersey,  Edward  Ellice,  and 

Smith      ^l^^cLndtr  MuTvay  (the  lessors  of  the  plaintiff), 

and  others,    who  thereupon  became  seised  in  remainder,  and 

on  the  death  of  Lord  Vernotif  on  the  day  of  the 

demise  laid  in   the    declaration,    became  seised 

thereof  in  their  demesne  as  of  fee.    Lease,  entry, 

and  ouster. 

1818.  The  case  now  came  on  for  argument  on  the 
^ili;)^  ^'^^^^  assigned,  when 

56  Geo.  III. 

Littledale  was  heard  on  the  part  of  the  plain- 
tiff in  error,  and 

Giffbrdj  then  Solicitor-General,  on  behalf  of 
the  defendants. 

The  Court  having  required  to  have  the  points 
discussed  a  second  time,  the  case  stood  over  for 
that  purpose,  and  it  was  now  argued  again  by 

1819.  Jerois  for  the  plaintiff,  and 


Hilary  Term, 

59G«^.iii.        Moysey  (F),  for  the  defendant. 

Of  the  ability,  learning,  and  research  displayed 
by  the  several  Counsel  who  argued  in  support  of 
either  side  of  the  question  upon  each  occasion, 
many  of  the  learned  Judges  will  be  found  in  the 
following  pages  to  have  borne  approving  testi- 
mony in  delivering  their  opinions;  but  as  every 

.  single 
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single  principle  or  proposition  stated  and  reasoned       1819. 
upon  arguendo  in  the  progress  of  the  various  dis-     ^^^ 
cussions  at  the  bar,  have  been  repeated  with  great  Eari  jbwby 

^  »  r  o  iDd  other* 

force  by  some  or  other  of  their  Lordships  on  the         •. 

.  .  Smith 

bench,  in  detailing  the  reasons  on  which  their  and  others, 
different  conclusions,  on  the  points  in  the  case, 
were  founded;  and  as  nearly  every  authority 
which  was  cited  in  argument  has  also  been  men- 
tioned and  commented  on  by  the  Judges  in  de- 
livering their  judgments,  the  Reporter  has  taken 
the  liberty  of  omitting,  in  a  case  necessarily  of  so 
great  length,  the  arguments  of  Counsel  alto- 
gether, for  which,  perhaps,  the  desire  to  avoid 
the  unprofitable  prolixity  of  needless  repetition, 
will  be  considered  a  satisfactory  motive. 

The  Court    this    day   pronounced   judgment,       ^®^^* 


stating  the  various  reasons  and  the  authorities  on  Ea^ur  rmn, 
which  their  several  opinions  had  been  formed,  Saiur4i^^ 
seriatim. 

Richardson,  J.  (who  was  present)  having 
been,  while  at  the  bar,  one  of  the  Counsel  for 
the  lessors  of  the  plaintiff,  declined  taking  any 
part  in  the  judgment. 

G ARROW,  Bflr^^K.  —  The  question  in  this  case 
arises  on  the  construction  of  a  power,  to  make 
leases,  which  was  given  to  the  lessor  by  the  deed 
of  marriage  settlement,  of  w^iich  the  terms  are 
set  out  fully  in  the  special  verdict;  and  it  is  — 
whether  the  lease,  the  validity  of  which  is  the 
point  now  before  us,  granted  by  Lord  Vernon^ 
(\vlio  became  possessed  of  the  estate,  under  the 
u  4  settlement, 
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1819.      settlement,  as  tenant  for  life)  to  the  defendant 


Dob,  dem.    ^^  another  person  (since  dead)  for  99  years,  if 
^diSm^  the  lessees  and  a  son  of  one  of  them  should  so 
smxH      ^^^S  ^^^^  ''^  was  made  in  due  execution  of  the 
»nd  otfim,    leasing  power  or  not :   in  other  words  -^  whether 
the   terms  of  the  lease  are,  or    are  not  in  con- 
formity with  the  power  so  given  to  the  lessor  by 
the  settlement.     If  they  are  not,  the  lease  is  void : 
if  they  are,  it  is  valid,  as  being  a  good  execution 
of  the  leasing  power.     In  the  former  case,  the 
judgment*  which  has  been  pronounced  below  by 

the 

*  As  that  judgment  has  not  hitherto  been  reported^  and 
perhaps  will  not  now  be  pablished,  it  may  be  of  use  to  in- 
troduce it  here. 

DoK  on  the  demise  of  Jersey  v.  Smith. 

1816.  Lord  Ellbnborough,  (Jhief  JtuHee^  this  day  delivered 

iS^^uember   *®  judgment  of  the  Court  of  King's  Bench,  (having  aUted 
'    £  S,     '  the  terms  of  the  leasing  powers  in  the  settlement,  and  of  the 
proviso  in  the  lease»  and  the  facts  found  by  the  special  ver- 
dict) in  the  following  words  :«— 

The  first  part  of  the  power,  therefore,  relates  to  leases  de** 
terminable  upon  lives,  upon  which  it  would  be  sufficient  to 
reserve  the  ancient  rents.  The  second  part  applies  to  leases 
for  years,  upon  which  the  best  and  most  improved  yearly 
rents  that  could  be  reasonably  had  or  obtained,  were  to  be 
reserved.  Upon  the  former  part  (the  leases  determinable 
upon  lives)  there  was  tp  be  a  proviso  of  re-entry  for  non- 
.  payment  of  the  rent  thereby  to  be  reserved:  open  the  latter 
(the  leases  for  years)  there  was  to  be  a  clause  of  re-entry  in 
case  the  rent  were  behind  or  unpaid  by  the  space  of  twenty* 
eight  days  after  the  time  appointed  for  the  payment  thereof; 
it  being  in  the  one  case  left  undefined  what  was  to  be  the  tenor 
of  the  clause  of  re-entry;  in  the  other  it  being  provided,  that 
such  clause  should  fix  the  right  of  re-entry  at  the  period  of 
twenty-eight  days  after  the  rent  should  have  becoqe  due.  The 
"  '  aame 
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the  Court  of  King's  Bench,  ought  to  be  re-      *•». 
versed;  in  the  latter  it  must  be  affirmed.  dq.  d«te. 

His  ^ijJS^ 


same  Lerd  Fmion  who  is  mentioned  in  the  marriage  settle-  andotben. 
ment  and  leasing  power  therein  contained  (and  who  was  te- ' 
nant  for  life  with  a  power  for  leasing  under  that  settlement), 
on  the  6th  of  September^  1803,  executed  a  lease*  upon  which 
the  question  arises,  to  Charies  Smith  and  Bemry  Smith  for 
years  determinable  on  lives ;  and  that  lease  is  now  sought  to 
be  set  aside,  by  this  ejectment,  by  the  lessors  of  the  plaintiff, 
who  have  since,  by  devise,  and  by  lease  and  release,  become 
entitled  to  the  premises.in  qoestioo  in  fee ;  and  it  is  sought  to 
be  set  aside  on  the  ground  of  its  not  being  conformable  to  the 
terms  of  the  power,  on  the  subject  of  re-entry,  which  such  a 
lease  (a  lease  for  years  determinable  upon  Uvea)  is  required  (as 
it  is  said)  to  contain.  The  power  directs  that  there  be  con- 
tained in  every  such  lease  a  power  of  re-entry  for  non-pay- 
ment of  the  rent :  it  does  not  say  what  power,  but  a  power 
only.  The  lease  executed  under  this  power  does  contain  a 
power  of  re-entry  for  non-payment  of  rent;  for  it  contains  the 
foUowiog  proviso : — (his  Lordship  read  the  words  of  the  pro- 
viso.) The  lease  (continued  h^)  Ukewise  contains  provisions 
for  re-entry  upon  other  defaults  and  breaches  of  covenant;  but 
as  the  power  in  question  relates  only  to  re-entry  for  nonpay- 
ment of  rent,  the  statement  of  the  others  is  immaterial. 

It  is  contended,  that  the  leasing  j^ower  requires  that  a  pro- 
vison  for  re-entry  for  non-payment  of  rent  perfectly  general 
and  unqualified  in  its  terms,  should  be  expressed  in  the  leases 
to  be  made  under  it ;  inasmuch  as  the  power  itself  contains 
no  qualification,  and  only  requires  a  power  of  re-entry 
for  non-payment  of  rent  Under  a  power  of  re-entry  thus 
general  and  unqualified,  the  effect  would  be,  that  the  tenant 
for  years  determinable  on  lives  might  be  instantly  ejected  the 
moment  his  two  pounds  annual  rent  was  in  arrear ;  although 
upon  the  rack-rent  being  in  arrear  on  leases  for  years  absolute, 
and  where  the  rent  might  be  of  some  value  in  amount,  the 
power  does  not  allow  of  re-entry  till  after  it  should  be  in  ar- 
rear twenty-eight  days,  thus  making  the  rigour  of  the  rule  ex- 
treme when  there  is  the  least  reason  for  enforcing  it.  Where 
the  construction  of  a  power  leads  to  such  unreasonable  and 
inconvenient  consequences,  it  naturally  produces  a  disposition 

to 
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Dosy  den. 

JBmriJBBiEV 

andotben 
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Smith 
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His  Lordship  then  stated  the  limitations  con- 
tained in  the  deed  of  settlement  on  the  terms  of 

which 

to  examine  with  some  exactness,  the  terms  in  which  €lie 
power  is  contained,  and  to  see  whether  the  letter  of  the  pro- 
vision does  absolutely  require  such  constmction.  The  leasing 
power  sajSy  that  the  lease  must  contain  a  power  of  re-entry 
fm  non-payment  of  rent,  not  on  non-payment  of  rent,  nor  to 
be  exercised  immediately  upon  the  occurring  of  that  default ; 
it  is  silent  as  to  the  time  when  it  should  be  carried  into  effect, 
and  being  so  silent,  why  should  it  not,  in  virtue  of  such  si- 
lence, be  intended  that  the  creator  of  the  power  thought  it 
enough  to  require  that  there  should  be  some  reasonable  power 
of  re-entry  for  non-payment  of  rent  upon  every  lease ;  leaving 
it  to  the  discretion  of  the  person  by  whom  it  should  be 
granted,  to  prescribe  when  and  under  what  circumstances  that 
power  of  re-entry  should  in  each  particular  case  be  enforced. 
By  requiring  that  theyleases  should  always  contain  a  power  of 
re-entry,  he  calls  the  attention  of  the  successive  lessors  from 
time  to  time  to  the  subject^  whenever  the  occasion  of  leasing 
should  recur,  and  when  the  attention  of  the  lessor  is  called  to 
it,  it  is  hardly  likely  that  he  should  in  atiy  case,  in  the  exer- 
cise of  a  proper  discretion,  introduce  into  his  lease  so  harsh 
and  rigorous  a  clause  as  the  letter  of  this  provision  would, 
upon  the  construction  now  contended  for,  introduce  uni- 
versally ;  and  in  all  cases  whatsoever,  in  the  exercise  of  a 
proper  discretion,  he  would  probably  adopt  the  usual  clause 
for  re-entry  which  he  should  find  inserted  in  the  former  leases 
of  the  same  property,  or  would,  in  some  other  mode,  qualify 
it  by  reference  to  the  time  during  which  the  rent  had  been  in 
arrear,  or  to  the  want  of  adequate  means  of  enforcing  the 
payment  of  it  by  distress,  or  to  both;  but  in  no  case  under 
the  guidance  of  a  sound  discretion,  would  he  give  a  power  of 
re-entry  which  may  be  exercised  summarily,  immediately,  and 
universally,  without  an  hour's  respite  to  be  allowed  in  favour 
of  the  tenant.  Besides,  what  eligible  tenant  would  accept  a 
lease  containing  a  provision  so  inconvenient  and  degrading, 
under  which  he  might  be  thus  instantly  dispossessed  for  the  de- 
fault of  a  single  moment.  By  construing  Uie  words  '*  a  power 
of  re-entry,'*  as  meaning  an%f  or  some,  the  provision,  it  will  be 
said,  on  one  side  contains  too  little  of  restraint  upon  the  person 
who  is  to  exercise  the  power;  but,  on  the  other  hand, it  may  be 

anawered, 
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which  the  question  was  founded ;  observing,  that 
it  applied  to  diflFerent  estates,  which  were  directed 

to 
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answered,  that  by  the  other  constractioD,  hj  which  it  is  made 
to  mean  a  general  and  absolute  power  of  re«entr j,  miqnalified 
bj  any  consideration  of  time  or  circnmstance,  it  is  made  to 
impart  too  much.  Of  the  two  constructions  of  which  the  inde- 
finite words  in  question  are  susceptible,  it  is  certainly  theaafest 
course  to  understand  the  power  as  bearing  that  sense  which 
best  accommodates  itself  to  the  convenience  of  the  parties 
who  are  to  be  governed  by  them.  In  a  case  like  this — where 
the  framer  of  the  restraint  had  it  in  his  power  to  have  pre- 
scribed the  rule  in  such  terms  as  he  pleased,  and  to  have 
obviated  all  doubt,  which  he  might  reasonably  have  been 
expected  to  have  done,  had  he  thought  the  power  of  re- 
entry in  the  then  subsisting  leases  open  to  objection — ^we  do 
not  conceive  ourselves  as  contravening  any  legitimate  mle  of 
construction,  when  we  hold,  that  the  restraint  of  leasing  should 
not,  in  this  instance,  be  carried  in  construction  to  an  extent 
which  is  to  leave  no  discretion  in  the  person  executing  the 
power ;  and  supposing  we  are  right  in  so  holding,  we  furthw 
think  that  the  discretion  which,  upon  such  constmction,  is 
necessarily  left  to  the  person  who  is  the  object  of  the  power, 
has  been  well  exercised  in  the  present  instance. 

An  objection  also  has  been  taken  to  the  admission  in 
evidence  of  other  leases  of  the  same  premises,  in  order 
to  prove,  as  stated  in  the  special  verdict,  that  the  usual 
and  accustomed  form  of  leases  of  the  estate  contained  in 
the  marriage  settlement  or  deed  of  the  2d  July,  1767,  for 
lives,  or  years  determinable  on  lives,  as  well  prior  as  sub- 
sequent to  that  settlement,  was,  with  a  conditional  proviso  of 
re-entry,  similar  to  that  in  the-  indenture  in  question  of  the 
6th  of  September,  1803.  But  this  objection  cannot,  upon 
the  view  we  have  already  taken  of  the  case,  arise  in  the  pre- 
sent instance ;  for  if  we  are  right  in  holding  that  the  person 
who  had  to  exercise  the  leasing  power,  had  any  discretion  as 
to  the  terms  of  that  proviso  of  re-entry,  which  he  is  generally 
required  to  insert  in  this  lease  for  years  determinable  on  lives, 
he  might  certainly,  with  great  propriety,  refer  to  those  former 
leases  as  a  guide  to  the  discretion  which  he  shonld  exercise 
OQ  the  subject;  and  the  Court,  in  judging  of  the  manner  in 

which 
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to  be  let  upon  different  sorts  of  leases  -«-  some 
being  to  be  granted  for  long  terms  determine 
able  upon  lives,  and  for  lives,  and  others  for 
short  terms  of  years  absolute ;  •—  that  the  leasing 
power  given  by  the  deed  of  settlement  requires 
different  conditions  of  holding  to  be  contained, 
and  restrictions  to  be  inserted  in  the  leases  exe- 
cuted under  the  power,  of  which  the  terms  are 
various  as  applicable  to  the  different  species  of 
property,  and  the  different  periods  of  duration  of 
the  several  leases ;  for  that  in  leases  to  be  granted 
for  terms  of  less  than  twenty-one  years  absolute,  a 
rent  is  required  to  be  reserved,  as  nearly  equal  as 
possible  to  the  annual  value  of  the  lands  let ;  and 
all  such  leases  must  contain  a  power  to  re-enter 
in  case  the  rent  reserved  shall  be  in  arrear 
for  the  space  of  twenty-eight  days  after  it  shall 
become  due.      Then  (continued  his  Lordship) 


which  such  discretion  had  been  exercised,  might  as  fitly  look 
to  the  former  leases  on  the  sabjeot  Upon  this  ground  it  is 
lumeceasary  to  discuss  the  cases  of  Cook  ▼.  Booth  (a)  and  Ig- 
gulden  T.  May  (b),  which  do  not  apply  to  a  case  of  a  lessor 
who  has  a  discretion  to  exercise  as  to  the  terms  of  his  leases. 

There  are  other  grounds*  also,  upon  which  the  admissibi- 
lity of  this  evidence  might  be  maintained,  which  were  in  part 
discussed  on  the  argument,  but  which  are  not  necessary  to  he 
adverted  to  upon  this  occasion. 

The  residt  of  our  opinion  upon  the  whole  is,  that  the  lease 
in  question  is  not  at  variance  with  the  power ;  that  the  former 
leases  were  properly  admissible  in  evidence ;  and  that  there- 
fore the  defendant  is  entitled  to  the  judgment  of  this  Court 

Judgment  for  the  defendant. 


(«)  Cowp.  809. 


(4)  7  Easty  S37.  &  9  Vet.  3f  5. 
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with  respect  to  the  leases  allowed  to  he  made  for  iaiOL 
long  terms  determinable  upon  lives,  under  which  J^"?^ 
sort  of  lease  the  lands  sought  to  be  recovered  by  Eari  5Ejtsrr 
the  presoit  ejectment  were  let,  and  which  had 
been  formerly  demised  in  the  same  manner;  it  is 
provided  by  the  terms  of  the  power,  that  wher- 
ever a  lease  shall  be  made  for  such  a  term,  there 
shall  be*  contained  therein  a  power  of  re-entry  tor 
non-payment  of  rent :  so  that  in  this  leasing  power 
there  is  certainly  no  time  specified,  by  way  of  in- 
dulgence to  the  tenant,  as  to  the  payment  of  the 
rent  reserved ;  nor  is  any  thing  further  required  of 
the  tenant  for  life  who  should  be  in  possession 
of  the  estate,  than  merely  that  he  shall  insert 
in  the  lease  a  power  to  re-enter  upon  the  premises 
for  non-payment  of  rent.  Now  it  has  been 
strongly  insisted,  in  argument^  that  it  was  obvi- 
ously the  object  of  the  creator  of  the  power  to  take 
care  of  the  interest  of  the  reversioner.  I  agree 
that  It  was  one  of  the  otgects  of  the  settlor  to  take 
care  of  the  interest  of  the  reversioner ;  but  at  the 
same  time  I  say,  that  it  was  equally  his  object  to 
take  eare  of  the  interest  of  the  tenant  for  life ; 
and  to  make  the  estate,  whilst  in  his  hands, 
whoever  he  might  be,  a  beneficial  estate:  and  to 
that  end  it  was  fit  to  entitle  him  to  impose  such 
terms  as  to  the  holding,  as  would  be  most  beneh 
ficial  to  the  property  itself;  and  in  that  view,  cer- 
tainly, whatever  would  be  beneficial  to  the  tenant 
for  life,  must  also  necessarily  be  for  the  benefit 
of  the  reversioner,  and  the  converse  would  be 
equally  true« 


Now, 


■ndotlien. 
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1810.  Now,  in  point  of  fact,  the  lease  in  question,  ai 

Bob,  dem.  gnmted  by  Lord  Vernon  to  the  defendant  and  his 
^d^Sm    deceased  co^lessee,  does  contain  a  clause  for  re- 

Smitb  ®^*^»  ^^^  generally,  certainly,  nor  in  case  the  rent 
diall  be  in  arrear  for  twenty-eight  days ;  but  by  a 
proviso,  that  if  the  rent  shall  be  in  arrear  for  the 
space  of  fifteen  days,  and  if  there  shall  be  no 
sufficient  distress  upon  the  premises  to  satisfy  that 
lent^  it  shall  then  be  lawful  for  the  lessor  or  the 
reversioner  to  re-enter. 

The  present  question  turns  entirely  upon  that 
proviso ;  and  it  is  simply  whether  this  lease,  so 
containing  such  a  clause,  is  a  good  execution  of' 
the  leasing  power:  or  in  other  words,  whether  that 
proviso  is  a  reservation  of  such  a  power  of  re-entry 
OS  will  satisfy  what  has  been  required  by  the 
creator  of  the  power,  to  entitle  the  tenant  for 
life  t5  make  leases,  as  given  by  the  deed  of  settle- 
ment. It  is  obvious  that  the  creator  of  the 
power,  as  the  expression  is  in  a  Court  of  Law, 
but,  in  fact,  his  legal  adviser,  knew  how  to 
make  distinctions  as  to  the  power  of  re-entry; 
for  in  the  instance  of  those  leases  which  were 
to  be  for  years  absolute,  wherein  the  rent  to  be 
reserved  is  to  be  of  the  most  valuable  description, 
he  only  requires  of  those  who  shall  successively 
come  into  possession  of  this  estate,  as  tenants 
for  life  under  the  deed  of  settlement,  that  they 
shall,  for  the  preservation  of  this  estate,  most  be- 
neficially for  those  who  shall  be  from  time  to 
time  entitled  as  reversioners,  insert  a  condition, 
that  in  case  the  valuable  rent  so  reserved  on  such 
leases  shall  be  unpaid  for  the  space  of  twenty- 
eight 
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eight  days,  the  lessor  or  reversioner  shall  then  have       i8io. 
aright  to  re-enter  at   the  expiration   of  those 


Dot, 

twenty-eight  days.     It  has  been  insisted,  however,    ^^J^'* 
m  argument,  that,  where  the  render  is  2/.a  year,         •• 
and  a  couple  of  fat  capons,  or  eighteen  pence,  at   iudothen. 
the  option  of  the  lessor,  in  that  case  the  power 
of  re-entry  is  to  be  altogether  absolute  and  un- 
conditional; and  that  at  the  first  moment  after  lihe 
day  has  expired  on  which  the  money  is  demand- 
able,  the  power  of  re-entry  is  peremptorily  to  attach 
and  enable  the  reversioner  on  the  instant  abruptly 
to  turn  out  the  person  who,  holding  under  a  valu- 
able lease  for  a  long  term  of  years,  determinable 
upon  lives,  should  have  supinely  permitted   the 
clock  to  make  its  round,  so  as  to  complete  that  dajff 
without  paying  the  small  sum  of  2/.    If  the  power 
had  required  in  terms  that  the  lessor  should  reserve 
such  an  unconditional  right  to  re-enter  the  mo- 
ment after  the  rent  had  become  due  and  had  not 
been  paid  or  tendered,  I  should  admit  that  the 
argument  which  was  so  strongly  pressed  upon 
the  Court,  would  have  had  much  weight,   and 
perhaps  we  could  not  alter  it ;  for  we  must  take 
the  power  as  we  find  it :  and  if  the  creator  of  the 
power  had  inserted  tliat  special  condition,  I  should 
have  thought  perhaps  that  we  could  not  depart 
from  it,  and  make  another  power.    We  are,  how- 
ever, only  to  see  whether  in  fact  the  power  in 
question,  such  as  it  is,  so  presented  to  our  con* 
sideration,  has  been  complied  with  or  not;  and 
where  we  find  a  general  power  required,  and  see 
that  in  fair  reason  it  has  been  conformed  widi, 
we  ought  not  to  be  more  strict  in  the  interpreta- 
tion to  be  put  on  it,  than  the  creator  of  the  power 

himself 
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iei#.  himself  has  been.  The  terms  of  the  requisition 
^■^^^^^^  in  the  settlement  arc,  that  there  shall  be  contained 
£ari  jER^  in  the  leases  a  power  of  re<^ntry  for  non-payment 
*"  r.  *"  of  rent.  Is  there  not  in  the  lease  granted  to  the 
attd^^eif.  defendant  a  power  of  re-entry  for  non-payment 
o£  rent?  Undoubtedly  there  is.  But  it  is  stated,- 
and  I  admit  with  very  considerable  force,  that 
tiiis  is  not  such  a  compliance  with  the  requisition 
of  the  power  as  the  reversioner  has  a  right  to 
expect  the  lessor  to  have  observed ;  because  he 
has  clogged  the  clause  for  re-entry,  not  only  with 
a  delay  of  fifteen  days,  bat  also  with  a  fiirther 
qualification  which  imposes  on  him  the  necessity 
of  previously  ascertaining  that  there  be  no  suffi- 
cient distress  upon  the  premises.  Now,  with  the 
utmost  respect  and  deference  for  the  great  au- 
thorities who  differ  from  me,  I  conceive  the  ob- 
vious answer  to  the  first  objection  to  be,  that 
there  is  nothing  unreasonable  in  the  interposi- 
tion of  that  convenient  delay:  and  as  to  the 
second  objection,  we  cannot  but  consider  (for 
in  looking  at  these  questions  we  must  use  the 
experience  of  all  mankind  upon  such  subjects J( 
that  the  event  of  there  not  being  a  sufficient  dis-^ 
tress  upon  the  premises  in  a  case  of  this  sort,  on 
a  valuable  farm  paying  a  nominal  rent  of  2/.  a 
year,  is  not  to  be  contemplate^  in  the  common 
course  of  things,  and  most  probably  was  never 
thought  of  by  the  maker  of  the  settlement. 
Without  therefore  taking  up  more  of  the  time  of 
the  Court,  it  appears  to  me  that  there  being  in 
fact  to  be  found  in  this  lease  a  clause  of  re-entry 
for  the  non-payment  of  rent  reserved  to  the  per- 
son 
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Son  to  whom  the  rent  is  to  be  paid,  giving  him  a       i*^* 
power  to  re-enter  if  fifteen  days  shall  elapgp  with-    DoB,dcni. 
out  payment  of  it,  and  there  shall  be  no  means  ^[Jo"""^ 
of  satisfying  it  by  distress  upon  the  premises;      ^^^^^ 
and  I  cannot  but  consider  that  sUch  a  power  is  a    mdothcru 
substantial  satisfaction  of   the  condition  in  the 
settlement^    which  requires   generally  only   that 
there  shall  be  inserted  a  power  of  re*entry  for 
non-payment  of  rent. 

His  Lordship  (having  observed  that  he  so  en- 
tirely concurred  with  the  judgment  delivered  on 
this  question  by  Lord  Ellenborough,  that  he  might 
have  adopted  his  words)  concluded  by  adding, 
that  he  had  not  noticed  the  second  question^ 
whether  the  prior  and  subsequent  leases  were 
properly  admitted  as  evidence  of  the  facts  intro- 
duced into  the  case  which  were  founded  upon 
reference  to  them ;  because  (said  he)  if  I  am  right 
in  the  opinion  that  the  leasing  power  has  been 
complied  with  by  the  insertion  in  the  demise  of 
the  proviso  for  re-entry  which  has  been  intro- 
duced, it  necessarily  follows  that  the  person  Avho, 
whilst  in  possession  of  the  estate^  should  make 
leases  under  the  power,  would  be  warranted  in 
taking  the  tlien  subsisting  leases  of  the  same 
property  as  a  criterion  for  the  rent  and  the 
covenants  to  be  inserted  in  thfe  new  leases;  and 
that  therefore  they  were  properly  submitted  to 
the  jury  on  the  question,  whether  the  lease  in 
dispute  was  a  good  execution  of  the  power  of 
leasing  given  by  the  deed  ?  because  if  it  should 
appear  that  the  terms  and  conditions  of  former 
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leases  had  been  adopted  by  th*fc  lessor,  it  would 
go  far  to  direct  them  as  to  the  verdict  they  should 
,  jfind. 

BuRROUGH,  J.  (having  shortly  stated  the  ques- 
tion, and  observed,  that  in  order  to  give  an  in- 
telligible opinion,  it  would  be  necessary  to  state 
the  words  of  the  power,  as  many  of  his  observa- 
tions would  apply  to  the  import  of  those  words, 
and  which  in  theipselves  he  considered  to  be  de- 
cisive of  the  question)  read  at  length  the  clause 
in  the  settlement  by  which  the  leasing  power  was 
given  to  the  tenant  for  life,  as  set  out  verbatim  in 
the  statement  of  the  case — the  principal  and  other 
restrictive  clauses — the  other  two  leasing  powers — 
and  the  general  clause  for  re-entry  at  the  conclusion 
(ante,  p.  284  to  288,  the  material  parts  of  which 
are  distinguished  by  italic  letters) ;  and  stated  the 
short  substance  of  the  case  as  found  by  the  special 
verdict.     He  then  proceeded  to  give  the  following 
reasons  for  the  judgment  he  was  about  to  deliver : 
The  first  point  which  arises  upon  this  special  ver- 
dict is,  whether  on  the  question  to  be  submitted 
to  the  jury — the  sufficiency  of  the  proviso     f  re- 
entry in  the  lease  in  question — the  fact  of  the 
insertion  of  a  similar  proviso  in  prior  and  subse- 
quent leases  could  be  made  use  of  in  construing 
the  power  contained  in  the  deed  of  settlement, 
and  upon  that  point  I  am  of  opinion  that  they 
could  not     Parts  of  each  of  these  powers  refer 
to  a  pre-existing  state  of  the  property,  and  to 
cases   of   former   leases;   for  instance,    the  first 
power  authorises  leases  to  be  made  of  lands  then 

let. 
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let,  requiring  only  the  reservation  of  the  ancient       i^^O- 
and  accustomed  rents.     The  other  powers  require    po,5^dem. 
the  reservation  of  as  great  and  beneficial  rents,  &c.  ^n^olheS^ 
as  were  then  paid,  or  the  best  and  most  improved       SHnn- 
rent  that  could  be  had.     I  mention  those  parts  of    ^^  <>^»*«"' 
these  powers  for  the  purpose  of  contrasting  them 
with  the  clause  on  which  the  question  immediately 
depends.     There  are  cases  wherein  evidence  of 
former  leases,  and  even  parol  evidence  must  of 
necessity  be  received,  as  where  the  parties  to  a 
deed  refer  to  matters  of  fact,  and  make  the  know- 
ledge of  them  necessary  to  explain  the  nature, 
and  supply  the  terms   of   the  instrument  to  be 
founded  on  them — they  then   become  a  part  of 
the  particular  transaction,  and  there  the  matters 
which  might  result  from  such  a  reference  being 
necessarily  found  by  the  jury,  would  be  proper  for 
our  consideration.     But  there  is  nothing  in  the 
words  of  the  clause  in  question  which  admits  of 
a  reference  to  leases  made  prior  and  subsequent 
to  the  settlement.     The  only  words  in  the  clause 
are,  "  and  so  as  there  be  contained  in  every  such 
lease,  a  power  of  re-entry  for  non-payment  of 


rent.'* 


The  clause  itself,  then  we  see,  contains  nothing 
which  refers  us  to  any  former  particular  state  of 
this  property  ;  I  am. therefore  of  opinion  that  the 
prior  leases  were  not  admissible  in  evidence,  be- 
cause they  could  not  be  legally  used  iu  any  way 
in  the  construction  of  this  power. 

I  now  come  to  the  consideration  of  what  should 

X  2  be 


308 

1810. 

Doe,  dem. 

Earl  Jersey 

and  otliers 

r. 

Smith 

and  otben. 


CASES    IN    THE    EXCHEQUER, 

be  the  construction  of  the  power  itself  upon 
which  arises  the  question,  whether  the  settlement 
requires  only  such  a  power  of  re-entry  as  is 
contained  in  the  lease,  which  is  made  to  depend 
on  two  preceding  conditions  :  viz,  if  the  rent  be 
behind  and  unpaid  by  the  space  of  fifteen  days, 
and  no  sufficient  distress  can  be  had  or  taken 
upon  the  premises.  I  am  of  opinion  that  neither 
of  these  restrictions,  so  imposed  upon  the  right 
of  re-entry,  is  authorised  by  the  leasing  power. 
First,  because  the  words  of  the  power  convey  to 
my  apprehension  a  plain  and  specific  meaning; 
for  "  a  power  of  re-entry  being  required  to  be 
given,  if  rent  shall  be  behind  and  unpaid,"  is  a 
perfect  idea,  wanting  no  explanation;  but  a  clause 
giving  power  of  re-entry  only  in  case  the  reiit 
shall  be  behind  for  fifteen  days,  is  a  very  different 
thing ;  and  the  difference  is  still  greater  if  you 
superadd,  "  in  case  no  sufficient  distress  can  be 
had  or  taken  on  the  premises."  It  must  be  borne 
in  mind  throughout,  that  this  is  a  power  for  a 
lease  to  be  granted  by  a  tenant  for  life,  and  that 
he,  without  such  a  power,  could  make  no  lease 
which  would  endure  beyond  his  death.  It  is 
moreover  a  power  created  by  deed^  and  it  is  quite 
new  to  the  law,  for  Courts  to  put  any  construc- 
tion upon  such  a  power  beyond  the  plain  and 
literal  meaning  to  be  collected  from  the  words 
upon  the  face  of  the  deed.  If  any  lawyer's  at- 
tention had  been  drawn  to  these  words  in  the 
leasing  power,  with  a  view  to  the  execution  of  a 
lease,  he  would  not,  I  think,  have  signed  his  ap- 
probatlen  of  the  draft  of  this  lease.     Other  men, 

indeed, 
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indeed,  are  too  often  apt  to  treat  the  authority  oti        i8l*- 
which  their  title  rests  too  lightly,  until  they  feel    ^^^^  ^^^ 
the  consequences,  when  the  thing  is  done.  '^ditUcrV 

r. 
Smith 

Secondly,  it  is  contended,  that  the  power  of  widothcn. 
re-entry,  required  to  be  inserted",  is  not  so  speci- 
fically described  as  to  be  considered  insufficient 
if  the  power  reserved  be  a  reasonable  one ;  but 
who  is  to  judge  whether  it  be  reasonable  or  not  ? 
the  parties  to  the  deed,  or  a  Court  or  Jury  ?  By 
what  definite  rule  are  we  to  be  guided  in  judging 
of  its  being  reasonable?  That  is  a  difficulty 
which  I  know  not  how  to  combat.  I  am  of  opi- 
nion at  all  events^  that  such  an  indefinite  crite- 
rion cannot  be  admitted  to  govern  our  construc- 
tion of  a  power,  and  which  might  vary  the  mean- 
ing of  the  parties,  and,  more  especially,  where  the 
construction  is  to  be  collected  clearly  and  com- 
pletely from  the  words  of  the  deed  itself. 

Thirdly,  the  plain  meaning  of  the  words  of 
parties  to  a  deed  I  hold  to  be  binding.  Now,  I 
cannot  bring  myself  to  read  this  deed,  without  a 
conviction  that  the  parties  meant  that  the  leases 
should  contain  a  pure  and  simple  clause  of  re- 
entry. The  second  power  enables  the  successive 
tenants  for  life  to  make  leases  for  terms  not  ex- 
ceeding twenty-one  years ;  and  for  that  the  party 
expressly  provides  in  words,  that  "  there  shall  be 
contained  a  clause  of  re-entry  in  case  the  rent  or 
rents  thereupon  to  be  reserved  be  behind  or  unpaid 
by  the  space  of  twenty-eight  days  after  the  times 
thereby  resj)ectively  appointed  for  payuitelft  there- 

X  3  of," 
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1010.  of."     This  affords  to  tny  mind  an  irresistible  ar- 

^'^^^  gument  for  excluding  any  such  qualification  from 

Earl  Jersey  the  former  Dower.     The  parties  have  used  none 

Und  others  ,  .      _  .         ,     ^  .  n    ^        n 

V.  but  general  terms  m  the   formation  of  the  nrst 

juid  others,  power,    and  have  adopted  special  terms  in    the 
formation  of  the  second. 


The  lease  in  question  cannot  be  maintained,  un- 
less we  can  consider  that  the  lessor,  by  the  terms 
of  the  first  power,  had  a  right  to  bind  the  inherit- 
ance with  both  these  restrictions — 1st.  that  the 
right  to  re-enter  shall  not  arise  unless  the  rent 
shall  be  behind  for  the  space  of  fifteen  days; 
and,  2dly.  not  even  then,  if  a  sufficient  distress 
can  or  may  be  had  or  taken  on  the  premises :  and 
I  consider  myself  bound  to  hold  both  those  re- 
strictions to  be  not  in  conformity  with  the  leasing 
power;  for  that  they  make  the  power  more  pre- 
judicial to  the  inheritance  than  if  the  plain  terms 
of  it  had  been  pursued  in  framing  this  lease  by 
the  tenant  for  life. 

As  |fo  the  prejudicial  effect  of  introducing  the 
condition,  that  there  must  be  no  sufficient  distress 
on  the  premises,  it  appears  to  me  that  the  case 
of  Coxe  V,  Day  is  precisely  in  point;  and  I  agree 
with  the  learned  Judges  who  signed  the  certificate 
in  that  case.  Such  a  clause  imposes  the  greatest 
inconveniences  on  the  remainder  man ;  and  we 
have  not  only  the  authority  of  Cojre  v.  Day  for 
that,  but  we  have  it  also  practically  exhibited  in 
the  case  of  Rees,  on  dem.  o{  Powell  v.  King  (a). 


(fl)  Forrest.  Exch.  Rep.  19. 


Thi$ 
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This  question  was  very  ably  argued  at  the  bar^       1810. 
and  a  great  number  of  cases  were  cited  j  but  the     ^'^^ 
two  which  I  have  mentioned,  and  the  plain  in-    EwiiMiw 
tention  of  tlie  parties  expressed  m  the  deed,  are  •• 

sufficient  to  govern  my  judgment  I  wish  to  add  and  oth«n» 
a  word  only  with  respect  to  the  general  clause  of 
re-entry,  towards  the  end  of  the  lease,  because  it 
was  noticed  at  the  bar  that  the  word  "  rents'*  is 
omitted  in  that  clause,  and  an  argument  was 
founded  upon  it,  which  has  much  weight  with 
me.  I  think  that  word  was  designedly  omitted ; 
for  it  cannot  be  taken  that  the  parties  meant  that 
clause  to  apply  to  a  case  which  was  before  fully 
provided  for,  according  to  the  requisitions  in  the 
powers.  The  omission  of  the  word  "rents'*  in 
that  clause,  was  adverted  to  in  the  Court  below; 
but  it  appears  to  have  been  treated  upon  that 
occasion  as  not  worthy  of  much  notice. 

I  have  considered  this  case,  with  an  anxious 
wish  to  find  myself  justified  in  concurring  in 
affirming  the  judgment  which  has  been  pro- 
nounced by  the  Court  below;  but  finding  that  I 
cannot  do  so  without  sacrificing  the  opinion  that. 
I  have  formed  on  the  question  after  great  atten- 
tion to  the  case,  I  am  bound  to  pronounce  that 
opinion  to  be,  tliat  the  judgment  of  the  Court  of 
King's  Bench  ought  to  be  reveirsed. 

!Park,  J. — In  giving  my  opinion  that  the  judg- 
ment of  the  Court  of  King's  Bench  ought  to  be 
reversed,  I  should  much  distrust  my  own  view  of 
the  questions  in  this  case,  opposed  as  it  is,  to  the 

X  4  great 
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1810.      great  learning  and  ability  of  those  by  whom  that 

Doe  dem     j"^g"^®^^  ^^^  been    pronounccd,    and  of   those 

EarijEHfEi   from  whom  I  have  now  the  misfortune  to  differ 

andotbert 

f-         in  thinking  that  it  was  not  well  founded  m  point 
ud  others,    of  law;  but  that  in  so  deciding  I  do  not  stand 
alone,  nor  am  without  the  support  of  much  greater 
learning  and  ability  than  my  own. 

This  case  has  been  argued  very  elaborately,  and 
with  very  considerable  ability  at  the  bar,    and 
much  research  has  been  bestowed  upon  it.     The 
main  question  is,  however,  a  very  short  one  (having 
stated  the  question  and  the  words  of  the  power 
in  the  deed,  and  of  the  proviso  in  the  lease,  and 
of  the  restrictions  therein  imposed  on  the  right 
of   re-entry).     These  (continued  his  Lordship) 
are  the  only  words  which   are  material  to   the 
present  inquiry,  and  tliey  do  not  present  any  dif?. 
ficulty   to  my  mind;   for  if  a  plain  man  were 
asked,  how  he  would  execute  such  a  power  ?  he 
would  say,  insert  a  clause,  that  if  the  rent  be  not 
paid  as  reserved,  the  lessor  shall  have  power  to 
re-enter.     How  much  then  must  he  be  surprised 
to  find  two  conditions  superadded,  materially  aU 
tering  the  right  of  the  remainder-pian,  which  he 
can  no  where  find  in  the  power. 

[Here  his  Lordship  read  the  words  of  the  prpr 
viso  for  re-entry.] 

I  admit,  that  in  construing  powers  the  intention 
of  the  creator  of  the  power  is  to  be  attended  to, 
j^herevcr  it  can  be  collected  from  the  instrument  ; 
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but  that  intention  is  to  be  -constnicd  strictly  and      1819. 
impartially,  and  without  favouring  one  party  more     '''^^'^^^ 
than  the  other,  that  is,  without  leaning  either  to  EariJcRisY 
the  side  of  the  tenant  for  life,  or  to  that  of  the         r. 
remainder-man,  as  was  said  by  Lord  Mansfield  in    and  othen. 
the    case   of  Goodtitle^   dem.   Clarges   and  an- 
other V.  Funucan(a);    and   the   same   doctrine  i 
is  to  be  found  in  the  case  of  Pomerjf  v.  Par^ 
tingfon{b).    The  reason  is  obvious,   because  a 
power  given  to  make  leases  is  intended  to  ope- 
rate beneficially  for  both   parties.     By  enabling- 
the  tenant  for  life   to  grant  a  permanent  inte- 
rest, the  farmer  is  induced  to  cultivate  and  im- 
prove the  soil  of  the  estate    by   which  the  re- 
mainder-man is  ultimately  equally  benefited ;  the 
one  during  his  life  having  advantage  of  a  wtU 
cultivated  estate ;  and  the  remainder-man  on  his 
death  finding  the  estate  has  not  been  suffered  to 
become  impoverished.     Still,  however,  I  admit  by 
the  execution  of  tlie  leasing  power  by  the  tenant 
for  life,    the   remainder-man  is  certainly  not  to 
be  prejudiced;  but  can  anyone,  who  reads  this 
lease,  and  compares  it  with  the  power,  avoid  see- 
ing that  thcL  former  is  not  all  conformable  to  the 
latter ;  and  that  by  the  proviso  for  re-entry  in  the 
terms  of  this  lease,  the  remainder-man  is  placed 
in  a  situation  far  less  beneficial  and  advantageous 
than  the  maker  of  the  power  intended  that  he 
should  and  than  he  would  have  been  in,  if  the 
right  of  re-entry  had  been  reserved  according  to 
the  terms  of  the  power  ?  or  it  must  be  considered 
^y  those  >vho  think  otherwise,   that  a  clause  of 

<a)  Doug.  673.  (h)  3  T.  R.  674.  ' 

rc-cntrv, 
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1819.       re-entry,  limited  and  clogged  with  conditions^  i» 
Doe,  dem.    ^^  beneficial  as  one  which  is  unlimited,  unclogged, 
^4o£m    ^^^  absolute,  without  any  condition.     It  appears 
»•  to  me,    that  if  this  case  turned  entirely  upon 

udothen.  the  insertion  of  the  first  condition  alone,  that 
which  restrains  the  right  to  re-enter  unless  the 
rent  be  in  arrear  for  fifteen  days,  the  leasing  power 
authorising  no  such  restriction,  would  of  itself  be 
sufficient  to  avoid  this  lease.  It  has  been  argued, 
that  the  delay  of  the  right  of  re-entry  for  fifteen 
days  is  nothing  more  than  a  reasonable  time. 
The  objection  to  that  is,  if  fifteen  days  be  rea- 
sonable, why  may  not  thirty  or  forty  be  so ;  but 
in  point  of  fact  the  maker  of  this  power  never 
contemplated  the  insertion  of  any  such  condition* 
On  the  contrary,  we  find  that  immediately  after 
in  the  next  power,  and  when  she  meant  to  give 
the  tenant  time,  she  has  said  so  expressly;  and 
therefore  she  well  knew  that  if  she  intended  any 
such  thing  it  was  necessary  to  express  it:  now 
,  nothing  to  my  mind  can  be  a  stronger  argument, 
grounded  on  intention  in  this  case,  against  the 
validity  of  this  lease  than  that  circumstance ;  for 
the  requiring  the  restriction  to  be  introduced  in 
the  one  case  amounts  clearly  to  an  exclusion  of 
it  in  the  other,  and  that  with  me  is  quite  decisive. 
But  it  is  not  necessary  to  rely  entirely  upon  this 
part  of  the  case ;  because  it  is  clear,  that  if  the 
power  be  badly  executed'  by  not  being  pursued  in 
any  one  respect,  the  lease  is  void  altogether. 
Then,  as  to  the  second  objection,  with  all  deference 
to  the  very  learned  Judges  who  have  differed,  as 
well  as  those  who  may  differ  from  me,  I  have 

never 
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never  been  able  to  entertain  a  doubt  upon  that 
point.     In  a  condition  that  the  reversioner  shall 
not  be  entitled  to  re-enter  except  "  there  shall  b6 
no  sufficient  distress  upon  the  premises,"  is  there 
no  clog  or  impediment  to  a  right  of  re-entry? 
Is  so  limiting  such  a  right  no  injury  to  the  re* 
mainder-raan  in  the  enjoyment  of  his  estate  that 
he  cannot  enter  for  the  condition  broken  till  he  ^ 
has  searched  every  corner  of  the  premises  for  a 
sufficient  distress?    That  he  must  do  so  has  been 
decided  by  the  Court  of  Exchequer ^  by  a  decision 
on  a  case  in  which  they  confirmed  the  opinion  of 
a  very  learned  Judge  (Mr.  Justice  HeaM),  who 
had  so  ruled  the  point  at  Nisi  Prius.    That  was 
determined  upon  the  principle  that  a  clause  of 
forfeiture  in  a  lease,  in  case  no  sufficient  distress 
be  found  on  the  premises,  must  be  strictly  pursued; 
and  therefore  it  was  held,  that  where  a  distress  is 
to  be  made,  every  part  of  the  premises  must  be 
searched,  or  the  plaintiff  must  be  nonsuited  in  an 
action  of  ejectment.    The  case  in  which  that  has 
been  determined,  is  that  of  J? e€^  on  thp  dem.  of 
Powell  v.  King  (a)  (his  Lordship  stated  the  facts 
of  that  case,  and  the  result). 
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1819. 


Dob,  dem. 

Eari  Jbrsbt 

aBd  otbert 

V. 

Smith 
and  othen. 


But  the  very  point  now  before  us  has  been 
already  distinctly  decided  in  the  case  of  Co^re  v. 
Day  (b)  (having  also  particularly  adverted  to  that 
case,  and  the  incidental  dicta  of  Lord  Ellenbo- 
rough  in  course  of  the  argument).  On  these 
grounds  therefore,  said  his  Lordship,  I  think  this 
lease  cannot  be  supported. 


(a)  Forrest.  IJ). 


(b)  13  East,  119. 


It 
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1819.  It  was  contended  at  the  bar,  that  the  general 

Dob  dem      c^siuse  foF  re-entry,  which  is  afterwards  inserted 
^ndi'herV    ^^  ^^^  ^^^^  ^^  qucstion,  IS  Sufficient  to  satisfy  the 
g  ••  requisition  of  the  power;  but  I  cannot  assent  to 

■nd  others,    that  proposition,  because  it  is  a  maxim  of  law 
that  a  subsequent  general  clause  cannot  affect  a 
preceding  special   clause.    To  hold  that  proposi- 
tion to  be  law  would  be  to  overturn  all  the  doctrine 
in  the  books  from  the  time  of  Lord  Coke  to  the  pre- 
sent day.     In  SheppareTsTouckstoney  p.  85,  s.  1. 
we  find  it  laid  down,  that  "  if  there  be  two  clauses 
or  parts  of  a  deed  repugnant,  the  one  to  the  other, 
the  first  part  shall  be  received,,  and  the  latter  re- 
jected, unless  there  be  some  special  reason  to  the 
contrary."    In  the  case  of  Cot  her  v.  Meyrick  (a), 
B2Lron  Nicholas,  in  answer  to  one  of  the  objections, 
says  "  when  there  are  two  clauses  in  a  deed,  of 
which  the  latter  is  contradictory  to  the  former, 
there  the  former  shall  stand ;'  and  in  the  case  of 
Thomas  v.  Howel(b)  we  find  it  said  by  the  Court— 
'^  But  in  deeds  it  was  admitted,  that  subsequent 
clauses,  which  are  general,  shall  be  governed '  by 
precedent  clauses,    which  are  more  particular."* 
In  Altham^s  case  (c)  it  is  recognized,  as  a  rule  or 
principle  in  law,  that  generalis  clausula  non  por- 
rigitur  ad  ea  qua  antea  specialiter  sunt  compre- 
hensa  ;  and  further  on  it  is  observed  to  have  been 
well  said  in  35  Hen.YWl.  Dyer  56.  that  "  subse- 
quent words   may  qualify  and  abridge,  but  not 
destroy,  the  generality  of  the  words  precedent." 
And  it  was  admitted,  when  this  case  was  last  ar- 

{a)  Hardr.  94.        (fi)  4  Mod.  09.        (c)  8  Co.  Rep.  1 54  (b). 

gued 


Earl  Jbksbt 
and  others 

Smitk 
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gucd  by  the  counsel  for  the  defendant,  that  Lord       181». 
EHenbortmgh    had    intimated  a  strong  opinion    i>oB,dcw 
against  the  efficiency  of  that  argument ;  and  I  am 
of  opinion  also,  that  that  point  affords  ncrground 
for  supporting  the   lease,    because  the   general    tndothefi, 
clause  cannot  be  considered  as  having  the  effect 
of  completely  nullifying    the    previous    special 
power  of  re-entry. 

Another  question  raised  in  this  case  was,  whe- 
ther the  former  leases  of  the  same  property  given 
in  evidence  were  admissible  in  support  of  the 
validity  of  the  lease  in  question,  by  shewing  that 
it  was  conformable  to  them  in  respect  of  this 
clause.  Upon  that  point  I  say,  it  is  enough  to 
shew  that  the  power  in  the  deed  requires  no  such 
extrinsic  means  of  explanation,  because  it  is  clear 
and  precise,  and  has  nothing  ambiguous  in  it;  and 
every  man  who  reads  it,  with  or  without  a  legal 
mind,  will  find  it  clear  and  satisfactory  in  its 
tenor.  It  contains  no  reference  to  former  leases, 
at  least  as  to  terms ;  and  according  to  the  autho- 
rity of  the  Master  of  the  Rolls,  in  the  case  of 
Baynham  v.  Guy's  Hospital  (a),  they  could  not 
be  used  to  explain  the  deed  of  settlement,  *by 
shewing,  from  the  acts  of  the  parties,  what  was 
their  probable  understanding  upon  it.  In  a  sub- 
sequent case  of  Eaton  v.  Lyon  (A)  too,  the  same 
learned  person  held  distinctly,  that  **  a  legal  in- 
strument is  not  to  be  construed  by  the  acts  of  the 
parties."    The  same  doctrine  was  acted  upon  in 

(a)  3  Vcs.  29e.  (6)  Ibid.  694. 

this 
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this  Court  in  the  case  of  Iggulden  v.  May  {a) ; 
and  it  was  also  so  decided  in  effect  in  the  case  of 
Dae,  on  the  detn.  of  Allan  v.  Calvert  (5),  in  which 
I  was  myself  of  counsel.  In  that  case  it  was 
held,  that  the  lca:se  was  void,  because  it  was  not 
conformable  to  the  leasing  power ;  notwithstand- 
ing it  accorded  with  the  custom  of  the  coun- 
try and  with  former  leases  which  had  been 
granted  by  the  creator  of  the  power.  There  was 
certainly  no  question  raised  in  that  case  as  to  the 
admissibility  of  the  evidence;  but  if  the  Court, 
where  it  had  been  admitted,  refused  to  give  it  any 
effect,  it  was  substantially  the  same  thing  as  if 
they  had  refused  to  receive  it.  Without  at  all 
adverting  to  decided  cases,  however,  I  am  of  opi- 
nion,  that  on  principle,  no  evidence  can  be  ad- 
mitted to  explain  a  deed  in  any  case,  more  par- 
ticularly where  the  instrument  is  so  plain  and  per- 
spicuous as  to  exclude  all  ambiguity. 


Upon  the  whole,  therefore,  I  am  of  opinion, 
for  the  reasons  which  I  have  stated,  that  the  judg- 
ment of  the  Court  of  King's  Bench  ought  to  be 
reverse4* 

Wood,  Baron — having  stated  the  question  and 
read  the  terms  of  the  three  powers,  and  noticed 
the  distinctions  in  each,  and  the  words  of  the 
proviso  in  the  lease  for  re-entry,  in  case  of  non- 
payment of  the  rent  for  fifteen  days,  and  no  suf- 
ficient distress,  thereby  (as  his  Lordship  observed) 


(a)  2N.  R.44&. 


(J})  2  East,  376. 

engrafting 
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engrafting  upon  the  power  the  terms  required  by 
the  statute  of  the  4th  Geo.  the  II.  c.  28.— pro- 
ceeded as  follows : 

It  is  contended  on  the  part  of  the  plaintiff,  that 
the  proviso  for  re-entry  in  the  lease  is  not  such 
an  one  as  is  required  by  the  settlement,  both  in- 
asmuch as  it  has  limited  a  time  for  re-entry,  which 
the  settlement  has  not,  and  has  thereby  postponed 
the  right  of  re-entry  beyond  the  day  on  which 
the  rent  becomes  due :  and  inasmuch  as  it  is  clog- 
ged with  a  condition  that  th^re  be  no  sufficient 
distress  on  the  premises,  which  the  leasing  power 
in  the  settlement  does  not  mention;  and  that 
therefore  the  lease  is  void. 


S19 


isto. 


Bos,  tfem. 

Earl  Jkrsbt 

aadotben 

«• 

Bmm 

aadothen. 


The  clause  in  the  settlement,  however,  requires 
no  more  than  that  the  lease  should  contain  a 
power  of  re-entry  for  non-payment  of  rentj  giving 
that  power  no  qualification  or  modification  at  all. 
There  is  in  the  lease  a  clause  of  re-entry ;  so  that 
in  terms  the  maker  of  lease  has  complied  literally 
with  the  power  given  by  the  settlement.  I  ad- 
mit, however,  that  the  power,  although  it  is  ge- 
neral, must  be  executed  not  in  an  illusory  man- 
ner, but  in  a  reasonable  manner,  that  is,  in  such 
a  manner  as  the  law  will  deem  reasonable ;  for  I 
apprehend  that  the  law  will  judge  what  is  a  rea- 
sonable execution  of  a  power  where  no  specific 
terms  are  expressed,  as  it  will  judge  of  the  ope- 
ration of  the  power  itself.  In  the  power  of  re- 
entry required  to  be  inserted  in  the  leases  for 
die  lands  to  be  let  at  rack-rents,  a  time  is  limited 

for 
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twenty-eight  days.  That  power,  I  admit,  cannot 
Earl  JBRgET  be  departed  from.  Why  then,  I  ask,  was  no  time 
•.  for  payment  limited  also  in  this  power  ?  unless  it 
■Bdothen.  was  bccause  the  settlor  me^nt  to  leave  it,  as  I 
conceive  she  has  done,  to  the  discretion  of  the 
tenant  for  life  to  insert  such  a  reasonable  power 
of  re-entry  as  should  secure  the  payment  of  the 
rent  to  the  reversioner.  Where  the  power  dic- 
tates no  precise  terms,  it  is  an  inference  of  law 
that  it  must  be  executed  in  a  reasonable  manner  ; 
and  the  law  will  take  notice  whether  it  is  exe- 
cuted in  an  illusory  or  in  a  reasonable  manner. 
For  instance,  where  one  gives  to  another  the 
power  to  appoint  such  portions  of  a  bequest  among 
his  children  as  he  shall  think  proper — if  he  should 
give  the  whole  to  one  child,  that  would  be  an 
illusory  manner  of  executing  thfi  will  of  tlie 
donor,  and  one  which  the  law  will  not  permit. 
So  if  in  this  case  the  power  of  re-entiy  were 
clogged  with  unreasonable  qualifications,  I  admit 
it  would  not  be  well  executed.  The  object  of  a 
clause  of  re-entry  is  merely  to  secure  the  rent ; 
and  it  has  always  been  considered  as  the  only  ob- 
ject of  it,  both  at  law  and  in  equity;  and  when 
I  see  such  a  clause  inserted  here  as  is  reasonable 
and  fair,  and  which  reasonably  and  fairly  secures 
that  object,  under  a  power  in  an  instrument  where 
we  are  not  tied  down  by  any  specific  terms,  I 
think  the  power  well  executed ;  for  we  are  not 
to  look  out  for  what  I  conceive  to  be  a  mere  apej: 
juris  to  defeat  the  intention  of  the  parties ;  we 
ought  so  to  construe  deeds  and  acts  ui  res  magis 

valtat 
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t)akat  fuampereat.    In  one  of  the  cases  cited  on      1B19. 
the  part  of  the  lessors  of  the  plaintiff,  the  true    ^^b,  dem. 
principle  on  which  these  powers  are  to  be  con-  ^^i  ©SeU^ 
stnied,  is,  I  think,  rightly  laid  down.    That  is,      ^JJth 
the  case  of  Cotker  v.  Merrick  {a\  which  has    Mdot^wf*- 
also  been  referred  to  by  my  Brother  Park^  and 
was  particularly  relied  upon    in  the  argument. 
There  the  question— which  was,  whether  a  lease 
that  had  been  executed  by  a  tenant  in  tail  was 
conformable  to  the  powers  of  making  leases  by 
tenants  in  tail,  which  were  granted  by  the  sta- 
tute of  Henry  VIIL,  which  was  passed  to  enable 
tenants  in  tail  to  make  leases  to  bind  as  if  they 
were  tenants  in   fee-simple — also  arose  upon  a 
special  verdict,  which  found  that  Robert  Earl  of 
Essex  was  seised  in   tail  to  him  and  the  heirs 
male  of  the  body  of  his  grandfather,  of  the  ma- 
nor of  Pembroke  J  and  that  he  died  seised ;  that 
his  son  entered,  and  made  a  lease  by  deed  for 
twenty-one  years  to  Sir  John  Merrick^  rendering 
rent  to  the  lessor,  his  heirs  and  assigns,  and  died ; 
and  after  his  death  the  estate  tail  descended  upon 
one  who  was  not  heir  at  law  to  the  lessor :  and 
the  question  was,  whether  that  was  a  good  lease 
within  the  statute  of  32  Hen.  VIII-  c.  28.  to 
bind  the  issue  in  tail.     By  that  statute,  if  a  tenant 
in  tail  make  a  lease  of  the  estate  tail,  provided 
such  leases  be  not  for  more  than  twenty-one  years, 
and  provided  that  upon  every  such  lease  there  be 
reserved  yearly,  and  made  payable  to  the  lessors, 
tfieir  heirs  and  successors  to  whom  the  said  lands 
should  have  come  after  the  death  of  the  lessors, 

(a)  Hardr.  09. 
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if  710  such  lease  had  been  madcj  and  to  whom  the: 
i'eversion  thereof  shall  appertain  according  to  their 
estates  and  interests^  so  much  yearly  ferm  or  rent; 
or  lYiore,  as  hath  been  most  accustomably  yielden 
or  paid,"  such  leases  shall  be  good  in  law.  In  the 
case  referred  to,  as  the  estate  tail  descended  on 
a  person  who  ^yas  not  the  heir  at  law  of  the 
lessor,  and  the  rent  was  reserved  to  his  heirs  and 
assigns,  so  that  there  was  not  a  rent  reserved  in 
terms  to  the  persons  who  were  to  succeed  to  the 
estate  after  the  death  of  the  lessor,  which  cer- 
tainly was  departing  from  the  power  contained  in 
the  act  of  parliament;  yet  it  was  held  a  good 
lease.  In  that  case  Baron  Hill  says,  "  In  the 
exposition  of  statutes,  the  Judges  must  make 
such  a  construction  as  to  advance,  and  not  to 
frustrate  the  intention  of  the  makers.  Now  their 
intent  was,  that  the  rent  should  go  along  with 
the  reversion,  and  the  lease  be  good,  if  by  any 
reasonable  construction  in  law  it  might  be  so.*' 
So  I .  say  also,  that  in  cases  of  powers  reserved 
by  settlement,  we  ought  to  do  the  same,  if  by 
any  reasonable  construction  in  law  we  can  d6  so. 
Baron  Pai^er  also  says,  "  It  is  the  office  of  a 
Judge  to  preserve,  and  not  to  destroy  an  estate, 
if  the  exposition  be  not  contrary  to  the  words." 
Those,  I  conceive,  are  the  true  principles  upon 
which  we  should  construe  all  deeds.  In  that  case 
the  Judges  gave  a  rational  construction  to  the  lease, 
and  that  operation  to  the  act  of  the  parties,  which, 
in  all  probability,  corresponded  with  their  inten- 
tion; although,  in  words,  it  was  not  according  to  thq 
proviso  contained  in  the  act  of  parliament.  Then 
taking  the  true  interpretation  of  the  power  to  be, 

to 
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to  leave  thie  mode  of  re-entry  to  the  discretion  ^^^^• 

of  the  lessor,  the  question  will  b6,  has  that  dis-  DoE,dem' 

cretion  not  been  in  thts  instance  fairly  and  bond  ^^^  ^6ther»^ 
^de  and  reasonably  executed  r 
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Smith 
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The  two  points  in  this  case  drise  ori  the  time 
giveu  for  payment  of  the  rent:  and  the  absence  of 
a  sufficient  distress  upoh  the  preftiises.  As  to  the 
first,  I  consider,  that  by  the  operation  of  the  first 
leasing  power  in  the  settlement,  it  is  left  to  the 
lessor  to  insert,  ih  liis  discretion,  a  reasonable 
proviso  for  re-entry,  as  in  the  other  case  he  is  tied 
down  to  twenty-eight  days.  Then  is  this  a  rea- 
sonable power  in'^point  of  time,  giving  the  tenant 
a  period  of  fifteen  days.  In  the  next  powef,  the 
period  prescribed  by  the  settlor  is  eight  and  twenty 
days,  which  is  almost  double  the  time;  and  if 
the  parties  thought  that  a  reasonable  time,  then 
surely  fifteen  days  must  have  been  considered  by 
them  to  be  a  reasonable  time  to  be  given  to  pay  the 
rent.  I  lay  no  great  stress  on  the  finding  of  the 
jury  (but  I  mention  it,  because  I  think  it  ought  not 
to  be  entirely  laid  out  of  the  question)  that  in  the 
other  leases  of  this  property  which  had  been  exe- 
cuted, both  before  and  after  the  deed  of  settlement, 
such  has  uniformly  been  the  usual  time  given. 
It  has  been  said,  that  we  cannot  look  at  those 
leases  for  the  purpose  of  obtaining  evidence  of 
that  fact;  because  it  is  contrary  to  the  rules  of 
evidence  to  explain  a  written  instrument  by  ex- 
trinsic parol  testimony.  But  it  is  not  for  that 
purpose  that  the  leases  have  been'  made  use  of 
here :  they  have  been  used  only  for  the  purpose 
of  shewing  the  manner  in  which  these  lands  were 

y  2  usually 


324 


1810. 


£ul  jBIttBY 

Mdothen 

9, 

Smith 


CASES  IK   THS  SXCHKaUXA,  , 

usually  let,  and  to  ascertain  the  state  of  the  pro^ 
perty  at  the  time  when  the  new  lease  was  made^ 
with  a  view  to  accommodate  to  it  the  terms  of  the 
lease  about  to  be  prepared:  and  for  that  purpose 
and  to  shew  that  the  lessor  was  acting  bond^fide, 
the  former  leases  were,  I  think,  properly  used 
and  admitted  in  evidence :  and  these  same  terms 
having  been  found  therci  I  think  that  a  fair  crite- 
rion from  which  we  may  judge  of  the  reasonable- 
ness of  the  proviso  in  that  respect.  In  Coke  upon 
Littleton  (of  Estates  upon  Condition)  instances 
are  put  of  conditions  which  were  considered  rea- 
sonable—one of  them  is,  "  if  it  happen  the  rent 
to  be  behind  by  a  week  after  any.  day  of  payment 
of  it,  or  by  a  month  after  any  day  of  payment 
of  it,  or  by  half  a  year'*(flj),  I  only  use  this  to 
shew  what  at  that  time  was  considered  to  be  a 
reasonable  proviso,  and  that  the  law  will  judge 
what  is  a  reasonable  time. 


Then  supposing  this  power  to  be  reasonable  in 
point  of  time,  the  cbnsideration  of  the  last  ob* 
jection  arises ;  and  that  was  the  objection  mainly, 
if  not  entirely  relied  upon.  It  is,  that  the  right 
of  re-entry  has  been  clogged  with  the  condition 
of  there  being  no  sufficient  distress  upon  the  pre- 
mises. Upon  that  the  question  will  be,  is  that  also 
a  reasonable  condition  to  be  inserted :  and  with  re- 
fcfCBce  to  the  law,  as  it  stood  when  the  lease  was 
made,  I  am  clearly  of  opinion,  that  it  was  per- 
,  fectly  reasonable.  The  statute  of  the  4th  of  Geo. 
the  II.  had,  before  the  making  of  this  settlement, 


(a)  Co.  Liu.  s.  325.  f .  201a. 
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considered  it  to  be  reasonable,  that  lessors,  where  1819. 
they  had  a  power  of  re-entry  for  obtaining  ^^2L 
payment  of  the  rent,  should  not  enter  whilst  EmUbmsv 
there  was  a  sufficient  distress  on  the  premises.  •• 
Where  is  the  difficulty  which  that  condition  imw 
poses  ?  The  rent  reserved  is  40^. ;  and  can  it  be 
nipposed  that  there  would  be  any  difficulty  in 
finding  a  sufficient  distress  for  40^.  upon  this  es- 
tate? They  might  not  only  take  a  sheep  or  a 
horse,  but  if  they  should  go  into  the  house,  they 
would  there  find  a  table  or  chairs,  or  any  article 
amounting  to  that  value :  it  is  therefore  mere  idle 
fancy  to  suggest  that  there  would  beany  difficulty 
in  finding  a  sufficient  distress.  » I  will  now  ad- 
vert to  the  statute  of  the  4th  of  Geo.  the  II.,  on 
which  I  wish  that  there  had  been  more  argument 
and  consideration,  as  well  in  the  case  of  Coxe  v. 
Day  as  in  the  case  before  us.  The  date  of  this 
deed  of  settlement  was  in  the  year  1 757,  which 
was  after  the  passing  of  that  statute  (for  it 
passed  in  the  year  1791)  to  regulate  the  powers 
of  re-entry  for  noii-payment  of  rent.  Before  that 
statute,  the  carrying  into  execution  a  power  of 
re-entry,  was  attended  with  great  difficulty  and 
nicety.  There  must  have  been  a  demand  of  the 
rent  upon  the  land.  If  there  were  a  house  upon 
premises  demised,  the  rent  must  have  been  de- 
manded at  the  fore-door,  and  it  must  have  been 
demanded  at  a  convenient  time,  before  the  sun- 
setting  of  the  last  day  of  payment,  so  that  the 
money  might  be  numbered  and  received.  Then 
when  the  lessor  had  doiie  all  that,  the  law  still 
required  him  to  make  an  actual  entry  and  bring 
an  ejectment ;  and  if  all  these  things  were  not 
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Doe  dem     ^^^^  right  of  re-cntry  for  that  time,  and  he  must 

BirijKRSEY  have  waited  till  other  rent  accrued,  and  then  he 

and  others  ' 

«•          must  have  made  a  fresh  demand  and  re-entry  for 

Smith  ^ 

aadothtn.  the  subsequent  rent.  If  the  landlord,  having 
coniphed  with  these  formalities,  had  brought  his 
ejectment,  it  was.  the  uniform  practice  of  the 
Courts  of  Equity  to  relieve  the  tenant  against  the 
forfeiture,  upon  payment  of  the  rent  and  coats; 
for  they  considered  the  clause .  of  re-entry  as  a 
mere  security  for  the  payment  df  rent.  Landlords 
,  therefore  being  laid  under  such  great  difficulty, 

'  it  was  thought  right  to  remedy  that  inconveni- 
ence; and  therefore  the  legislature  interfered :  but 
at  the  same  time  that  the  legislature  did  remedy 
that  inconvenience,  it  took  care  also  to  provide 
for  the  ease  of  the  tenant ;  and  therefore  it  said, 
that  the  landlord,  in  such  a  case,  shall  not  avail 
himself  of  his  power  of  re-entry,  which  was  con- 
sidered to  be  merely  for  the  purpose  of  securing 
the  rent,  if  he  can  be  paid  by  distress  upon  the  pre- 
mises. Now  this  condition  having  been  thought 
reasonable  by  the  legislature,  why  should  it  not 
be  thought  reasonable  by  individuals,  who  are 
about  to  make  a  settlement  in  which  the  consi- 
deration of  the  subject  arises.  I  think  there  cail 
be  no  better  test  of  the  reason  of  the  thing  than 
what  the  legislature  has  provided  in  the  very 
case.  Then  we  have  authority  to  shew,  that  it 
has  always  been  considered  that  a  power  of  re- 
entry is  merely  for  securing  the  rent.  In  the 
f:iisc    of  JVadman    v.    Calcraft  {a)  a  forfeiture 

(a)  10  Ves.  08. 

had 
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had  been  incurred  by  the  non-payment  of  rent,       i^^^* 
and  breach  of  other  covenants.    The  Master  of    DoB,deiii! 
the  Rolls,  in  giving  judgment,  made  these  ob-   ^a^'dot^""^ 
servations,  **  The  plaintiff  seeks  to  be  relieved      sJ;^^ 
against  a  forfeiture  of  the  lease,  which  he  states   *"**  ^^^^ 
to  have  been  incurred  solely  by  the  non-payment 
of  rent ;  and  if  that  is  the  ground  of  this  eject- 
ment, there  is  no  doubt  Equity  will  relieve  against 
the   forfeiture,   considering   the  purpose  of  the 
clause  of  re-entry  to  be  only  to  secure  the  pay- 
ment of  rent ;  and  that  when  the  refit  is  paid,  the 
end  is  obtained :  and  therefore  the  landlord  shall 
not  be  permitted  to  take  advantage  of  the  for- 
feiture."   Before  the  statute  of  Geo.  IL  it  was  the 
same,  and  the  only  alteration  which  has  been  made 
by  the  statute  is,  in  dispensing  with  the  old  for- 
malities attending  re-entries  at  the  common  law ; 
and  it  has  enacted,  that  the  landlord  having  a 
right  to  re-enter,  and  when  half  a  year's  rent  is 
in  arrear,  shall  and  may  at  once  bring  his  eject- 
ment and  recover  possession,  provided  there  is  no 
sufficient  distress  to  be  found  on  the  premises,  to 
countervail  the  arrears  then  due :  and  these  are 
the  very  terms  engrafted  upon  this  proviso.     The 
same  statute  has  also  provided,  on  behalf  of  the 
tenant,  that  he,  in  case  of  proceedings  against  hiui 
for  rent  by  the  landlord,  he  may  pay  or  tender  the 
rent  and  costs  to  the  landlord  or  his  attorney,  or 
he  may  pay  them  into  Court  before  trial,  and  that 
thereupon  all  the  proceedings  shall  cease.     The 
policy  of  this  law,  therefore,  we  see,  was  at  once 
to  prevent  forfeiture  for  non-payment  of  rent  on 
the  one  hand ;  and  on  the  other,  to  facilitate  the 
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1819.  landlord's  remedy  for  the  recovery  of  it :  and,  at 

Dob  dein.  ^^^  ^^^^  *'^'^^»  ^^^  legislature  also  thought  it  right 

^do^*  to  impose  the  same  condition  on  the  landlord  as 

^  ••  this  lessor  has  done,  that  the  tenant  shall  not  be 
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andothen.  ejected  if  there  be  a  sufficient  distress  to  secure 
the  rent.  In  this  case  there  is  secured  to  the 
landlord  ample  means  for  the  recovery  of  his 
rent;  he  may  bring  his  action  or  distrain  the  mo- 
,  ment  it  becomes  due,  without  waiting  any  time ; 
and,  if  after  the  expiration  of  fifteen  days,  there 
be  no  sufiiicient  distress  upon  the  premises,  then 
his  right  of  re-entry  attaches.  It  has  been  said, 
that  the  statute  still  leaves  it  open  to  the  landlord, 
if  he  will  comply  with  the  formalities  of  demand 
at  the  last  hour  of  the  day,  and  make  re-entry,  in 
th^t  case  the  necessity  of  distress  is  not  imposed  on 
him.  The  answer  to  that  is,  that  the  tenant 
would  instantly  be  relieved  in  a  Court  of  Equity 
against  the  forfeiture.  I  have  hitherto  made  use 
of  this  statute  to  shew  the  reasonableness  of  en- 
grafting such  conditions  upon  the  power  of  re* 
entry  required  by  the  settlement ;  but  it  does  not 
seem  clear  to  me,  that  the  statute  has  not  shut 
the  door  against  the  proceeding  by  re-entry  at  the 
qommon  law :  and  that  is  a  point  which  I  hope 
will  be  well  considered  if  this  case  should  come 
before  parliament.  If  that  be  so  cadit  qutestio ; 
because  then  the  penners  of  this  lease  will  have 
introduced  nothing  more  into  this  clause  than  the 
Jaw  had  in  effect  introduced ;  and  I  can  have  no 
doubt  that  they  did  consider  that  it  was  incumbent 
upon  them  to  insert  the  same  conditions  as  the  sta- 
jtute  had  provided.     I  will  now  consider  the  quesr 

tion, 
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tion,  whether  the  landlord's  right  of  re-entry  at       1819. 
common  law  is  not  entirely  shut  out  by  the  statute,    jj^,^  ^1^,^. 
which  I  think  a  fit  question  for  the  consideration   ^^^i  oSen* 
of  parliament.    The  act  begins  by  reciting,   that       gj^ 
great  inconveniences  do  frequently  happen  to  les-    ""^  •***"• 
sors  and  landlords,  in  cases  of  re-entry  for  non- 
payment of  rent,  by  reason  of  the  many  niceties 
which  attend  re-entries  at  common  law ;  and  for- 
asmuch as  when  a  legal  re-entry  is  made,  the 
landlord  or  lessor  must  be  at  the  expence,  charge, 
and  delay  of  ^recovering  in  ejectment,  before  he 
can  obtain  the  actual  possession  of  the  demised 
premises ;  and  it  often  happens,  that,  after  such 
a  re-entry  is  made,  the  lessee  or  his  assignee,  upon 
one  or  more  bills  filed  in  a  Court  of  Equity,  not 
only  holds  out  the  lessor  or  landlord  by  an  injunc- 
tion for  recovering  the  possession,  but  likewise 
pending  die  said  suit  do  run  much  more  in  arrear, 
without  giving  any  security  for  the  rents  due  when 
the  said  re-entry  was  made,  or  which  shall  or  dd 
afterwards    incur;    for    remedy    whereof,   be    it 
enacted  by  the  authority  aforesaid,    that  in  all 
cases  (and  I  lay  some  stress  upon  this  expression)  f 

between  landlord  and  tenant,  from  and  after  the 
24th  day  of /i/«e,  1731,  as  often  as  it  shall  hap- 
pen that  one  half  yearns  rent  shall  be  in  arrear 
(and  here  the  rent  is  reserved  half  yearly)  and 
the  landlord  or  lessor  to  whom  the  same  is  due 
hath  right  by  law  to  re-enter  for  the  non-payment 
thereof,  such  landlord  and  lessor  shall  and  may 
(the  words  are  not  merely  majfy  yet  if  it  were 
fnai/f  I  should  still  consider  it  imperative  by  ana- 
logy to  a  decision  on  another  statute,  which  I 

shall 
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shall  presently  advert  to)  "  shall  and  may,  withoot 
any.  formal  demand  or  re-entry,  serve  a  declaration 
in  ejectment  for  the  recovery  of  the  demised  pre-r 
mises,"  in  the  usual  way,  and  that  (it  enacts)  shall 
be  equivalent  to  the  formalities  of  a  re-entry. 
Upon  those  words  it  is  imperative,  as  it  appears  to 
me,  that  he  shall  not  proceed  as  at  common  law, 
because  the  statute  dispenses  with  that  proceeding 
and  abrogates  it,  and  directs  that  instead  he  shall 
proceed  in  the  usual  manner  by  ejectment.  The 
act  then  thus  continues,  "  And  in  case  of  judg- 
ment ag£^nst  the  casual  ejector,  or  nonsuit  for  not 
confessing  lease,  entry,  and  ouster,  it  shall  be  made 
appear  to  the  Court,  where  the  said  suit  is  depend- 
^gy  by  affidavit,  or  be  proved  upon  the  trial  in  case 
the  defendant  appears,  that  half  a  year's  rent  was 
due  before  the  said  declaration  was  served,  and 
that  no  sjufficient  distress  was  to  be  found  on  the 
demised  premises,  countervailing  the  arrears  then 
due,  and  that  the  lessor  or  lessors  in  ejectment 
had  power  to  re-enter ;  then  and  in  every  such 
case  the  lessor  or  lessors  in  ejectment  shall  recover 
judgment  and  execution  in  the  same  manner  as  if 
the  rent  had  been  legally  demanded,  and  a  re- 
entry made !  But  the  lessor  cannot  re-enter  in  any 
case,  unless  there  be  an  insufficiency  of  distress; 
and  here  the  condition  imposed  upon  him  is  only, 
that  he  shall  not  avail  himself  of  the  power  of  re- 
entry if  there  be  sufficient  distress.  Then  the  sta- 
tute also  provides,  on  behalf  of  the  tenant,  that  if 
he  shajl  tender  the  rent  due  to  the  landlord,  or  pay 
it  into  Court  with  costs  before  the  trial,  the  pro- 
ceedings in  the  ejectment  shall  cease.     I  think, 

therefore, 
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tliCFefore,  that  by  the  statute  the  power  of  re^      1819* 
entry  at  common  law  is  taken  away.     Why  should    j^^^^ 
it  be  left?    It  is  quite  nonsense  to  suppose  that  EariXBRSE^ 

^  *^*  and  others 

it  can  be  left  for  any  thing,  but  as  a  security  for  »• 
the  {)ayment  of  the  rent;  because  if  the  lessor  andothen. 
would  make  a  re-entry  at  the  common  law,  while 
he  might  find  goods  to  distrain,  the  defendant 
might  have  filed  a  bill  in  Equity  to  restrain  him* 
And  now  neither  Law  nor  Equity  will  permit  the 
lessor,  since  the  statute  of  4th  Geo.  II.,  to  take 
any  proceedings  on  non-payment  of  rent  for  any 
other  purpose  save  the  recoveiy  of  the  rent,  and 
the  right  of  re-entry  is  regarded  merely  as  a  ;se^ 
curity  for  the  rent.  Now  it  appears  to  me,  that 
that  is  the  reasonable,  fair,  and  liberal  construcr 
tion  of  the  statute ;  for  why  should  there  be  lefi|; 
a  loop  hole  for  the  landlord  to  make  an  entry  a^ 
common  law,  in  order  to  avoid  the  remedial  enact* 
ments  of  this  statute  ?  The  intention  of  the  act 
was,  that  the  lessor  should  have  the  same  relief  in 
a  Court  of  Law  as  he  might  before  have  had  in  . 
a  Court  of  Equity.  It  strikes  ipe  therefore  that 
it  is  imperative  upon  the  party  to  proceed  in  the 
way  which  shall  enable  him  to  avail  himself  of 
this  act,  and  in  that  way  only  ;  and  I  apprehend 
that  it  always  has  been  so  considered:  for  there 
will  not  be  found,  since  this  statute,  an  instance  of 
a  re-entry  at  common  law.  I,  at  least,  have  never 
heard  nor  read  of  such  an  instance:  and  I  think  the 
construction  which  the  Courts  have  put  upon  th^ 
statute  of  the  8th  &  9th  of  IFm.  III.  c.  11.  con- 
firms me  in  the  opinion,  that  this  statute  is  also 
imperative.     That  statute  is  entitled  "  An  act  for 

the 
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the  better  preventing  frivolous  and  vexatious  suits/' 
The  8th  section  of  that  statute,  which  relates  to 
actions  for  penalties  for  not  performing  covenants 
and  agreements,  ryns  in  these  terms,  "  And  be  it 
enacted,  that  in  all  actions  which  from  and  afker 
the  25th  day  of  March,  1697,  shall  be  commenced 
or  prosecuted  in  any  of  His  Majesty's  Courts  of 
Record,  upon  any  bond  or  bonds,  or  on  any  penal 
sum  for  non-performance  of  any  covenants  or 
agreements  in  any  indenture,  deed,  or  writing.con^ 
tained,  the  plaintiff  or  plaintiffs  may  (not  shall 
and  may,  as  it  is  in  the  4th  Geo.  11.)  assign  as 
many  breaches. as  he  or  they  shall  tliinfc  fit;  and 
t^c  j^ry  upon  the  trial  of  such  action  shall  and 
may  (now  using  both  words)  assess,  not  only  such 
damages  and  costs  of  suit  as  have  heretofore  been 
usually  done  in  such  cases,  but  also  damages  for 
such  of  the  said  breaches  so  to  be  assigned,  as  the 
plaintiff,  upon  the  trial  of  the  issues,  shall  prove 
to  have  beeii  broken ;  and  that  the  like  judgment 
shall  be  entered  on  such  verdict  as  heretofore 
hath  been  usually  done  in  such  like  actions/*  It 
is  provided  also,  that  if  judgment  shall  be  given 
for  the  plaintiff  on  a  demurrer,  or  by  confession 
or  nihil  dicit,  he  may  (again)  suggest  as  many 
breaches  of  the  covenants  as  he  shall  think  fit; 
upon  which  there  shall  be  a  writ  of  enquiry : 
and  if  the  defendant  after  such  judgment  and 
before  execution  executed  shall  pay  into  Court 
to  the  use  of  the  plaintiff  the  damages  assessed, 
by  reason  of  the  breaches  of  covenant,  with  costs, 
a  stay  of  execution  shall  be  entered  upon  record,  or 
if  damages  shall  have  been  levied  under  the  exe- 
cution,   the   defendant  shall  be  discharged  from 

the 
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the  execution,  the?  judgment  to  remain  as  a  se-       laift. 
curi^  to  answer  any,  further  breaches,  and  the     j^^E^dem. 
plaintiff  may  have  a  scire  facias  on  the  judgment   ^^{^" 
suggesting  other  breaches.    Now  I  well  rcmem-       ^^^ 
ber  the   first  case  where    the   construction   of    andothen. 
the  word  '*  may/'  in  that  statute,  was  brought 
intd  consideration.    That  was  the  case  of  Drage 
V.  Brand  (a).    Until  that  time  it  had  always  be^n 
considered  to  be,  in  the  option  of  the  plaintif}, 
whether  he  would  proceed  according  to  the  course 
of  the  common  law,  or  under  this  statute  i  and 
therefore  in  general  he  assigned  only  one  breach. 
In  Drage  v.  Brandy  however,   that  came  to  J)e 
considered.    It  was  there  contended,  that  it  was 
not  compulsory  on  the  plaintiff  to  assign  breaches, 
a^d  that  he  had  right  to  elect  to  proceed  at  the 
common  law,   and  not  upon  this  statute:  ^nd 
it  was  argued  very  much,  upon  the  ground,  that 
the  statute  was  made  for  the  benefit  of  plaintiffs, 
and   that,    as  it  says  the   plaintiff  may  assign 
as  many  breaches  as  he  should  think  fit,  he  might 
waive  it,  and  leave  the  defendant  to  his  remedy 
in  Equity,  having  an  election  either  to  proceed 
upon  the  statute,  or  according  to  the  course  of 
the  common  law.   The  Court,  however,  in  its  con- 
struction of  that  statute,  in  the  case  I  have  refer- 
red to,  held,  and  all  the  Courts  in  IVestminsterHall 
now  hold,  that  the  statute  is  compulsory  on  the 
plaintiff  to  assign  breaches  and  assess  damages, 
and  that  the  defendant  shall  not  be  put  to  seek 
relief  in  Equity.  And  that,  I  think,  is  the  fair  and 
liberal  and  proper  construction  to  be  put  upon  that 

(«)  2  Wils.  3771 
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iWrf.  remedial  statute,  or  the  result  would  be,  that  a 
i>0E,;rfein,  plaiutitf  would  be  entitled  oil  a  verdict  to  take 
^aqthert'  out  execution  for  the  whole  penalty  and  costs, 
SmxH  ^^^  *^^  defendant  would  be  driven  into  a  Court 
and  others,  of  Equity  for  relief,  when  an  is^ue  must  neces- 
sarily be  directed.  To  prevent  t^at  circuity  it  is, 
that  the  statute  has  been  consideijed  in  legal  con- 
struction to  be  compulsory,  and  Vs  enacting  vir- 
tually that  the  plaintiff  shall  assign  breaches  and 
asisess  damages.  The  same  question  was  so  deter- 
mined also  in  the  case  of  Roles  y.  Rosewell(a) 
some  time  afterwards.  I  say,  therefore,  that  by 
analogy  to  this  statute,  the  true  and  real  construc- 
tion of  the  statute  of  the  4th  Geo.  tlie  II.  also  is, 
fhat  it  is  compulsory,  and  upon  the  same  principle, 
(indeed  the  words  are  much  stronger  in  this  latter 
act)  and  that  the  power  of  re-entry  at  common 
law  is  abolished,  and  the  landlord  must  proceed 
in  the  way  thereby  prescribed,  by  serving  an 
ejectment  at  the  end  of  half  a  year,  and  cannot 
proceed  in  any  other  way..  If  I  am  right  in  the 
construction  of  that  statute,  and  there  is  certainly 
no  decision  to  the  contrary,  there  is  an  end  of 
this  question ;  for  the  penners  of  this  lease  have 
by  introducing  these  conditions  inserted  nothing 
as  a  qualification  of  the  power  of  re-entry,  which 
is  not  conformable  to  that  statute.  But  I  will 
suppose  it  to  be  still  left  open  to  the  landlord  to 
proceed  as  he  might  have  done  before  the  statute: 
in  that  case  I  would  use  it  to  shew  that  a  reason- 
able clause  of  re-entry  being  all  that  the  power 
requiredi    the  adoption  of   the  same   condition, 

(a}5T.  R.  638. 
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which  the  legislature  has  adopted  in  similar  cases, 
cannot  be  considered  as  unreasonable.  It  might 
not  perhaps  be  necessary  to  express  the  condition, 
because  the  law  imposes  it;  but  being  expressed 
superflua  ?ion  nocent. 
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The  case  of  Coxe  v.  Day  has  been  cit^d  as 
an  authority  of  the  Court  of  King's  Bench  esta- 
blishing, that  the  inserting  in  a  condition  of  re- 
entry in  a  lease  made  under  a  power,  the  words, 
^*  in  case  no  sufficient  distress  can  be  taken  upon 
the   premises,"   (those  words  not  being  in    the 
power)  was  not  a  good  execution  of  the  power, 
I  doubt  very  much  the  propriety  of  that  decision* 
I  think  the  operation  and. effect  of  the  statute  of 
the  4th  of  Geo.  the  II.  c.  28.  was  not  sufficiently 
brought  before  and  considered  by  the  Court  in 
that  case ;   but,  be  that  as  it  may,  it  is  different 
in  one  very  material   feature   from  the  present. 
The  re-entry  required  there  was  for  non-payment 
of  the  rent  reserved  by  the  space  of  twenty-one 
days ;  so  that  there  was  there  a  specification  of 
a  particular  mode;  and  therefore  it  might  per- 
haps be  inferred,  that  no  other  qualification  would 
be  warranted;  but  here  there   is  no   condition 
specified  nor  time  limited.      '^  A  power  of  re- 
entry," generally,  is  all  which  is  required;  and 
therefore  I  consider  that  reasonable  qualifications 
may  be  added.     In  the  case  of  Doe,  dem.  Forster 
y.  fVandlass(a\  it  was  determined,  that  a  lapd- 
lord  could  not  recover  in  ejectment,  where  there 
was  a  sufficient  distress,  and  he  had  not  complied 


(a)7T.  R.117. 
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1819.       with  the  requisitions  of  the  common  law.     In 
^J^^''^     this  present  case,  which  was  only  a  few  years 
^*d  ST^   ago,  the  same  Court  of  King's  Bench  also  must 
••         have  considered  it  as  distifiguishble  from  that  of 
imiotiien.    Cod^e  V.  Day;  or  that  upon  re-consideration  their 
former  decision  was  wrong ;  for  it  cannot  be  sup- 
posed that  they  had  forgotten  their  own  decision 
of  a  few  years  before,  when  the  same. Chief  Jus- 
tice and  one  of  the  present  Judges  sat  on   the 
bench  in  both  cases.    They  held  that  this  power 
has   been  reasonably  and  properly  executed,  and 
they  have  accordingly  given  judgment  for  the 
defendant:  and  I  am  of  opinion  that  it  was  a 
right  judgment,  and  that  it  ought  therefore  to  be 
affirmed. 

Graham,  -Barow— having  stated  the  nature  of 
the  question,  and  observed  that  it  depended  on 
the  first  of  the  three  leasing  powers  contained  in 
tlie  settlement,  applicable  to  three  distinct  dis- 
positions of  the  property^  the  terms  of  which, 
as  well  as  of  the  proviso  for  re-entry  and  other 
material  parts  of  the  lease,  he  read  at  the  com- 
mencement, remarking  the  distinctions  occurring 
in  the  terms  of  the  three  powers,  in  each  of  which 
(he  observed)  the  creator  of  them  had  been  more 
or  less  minute  in  her  care  of  providing  for  the 
preservation  of  the  interest  of  the  remainder-man, 
in  proportion  to  the  amount  of  rent  to  be  re- 
served—delivered his  judgment  to  the  following 
effect: 

With  regard  to  those  demises  of  the  property 
which  the  tenant  for  life  was  empowered  to  grant 

for 
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for  lives  or  long  terms  depending  on  lives,  and  on 
which  fines  were  permitted  to  be  taken,  the  set- 
tlor is  manifestly  more  indiiFerent  in  her  provi- 
sions; for  she  expresses  less  anxiety  about  the 
precise  terms  by  which  the  rents  reserved  under 
the  first  power,   where  the  lessor  is  entitled  to 
take  premiumsy  are  to  be  secured:  and  that  is 
probably  because  those  fines,  which  are  a  species 
of  anticipated  rent,  constitute  the  substantial  en- 
joyment and  income  of  the  tenant  for  life;  and 
the  reserved  rent  is  merely  nominal  and  intended 
only  to  establish  a  recognition  of  the  relation  of 
landlord  and  tenant;  for  as  to  any  beneficial  en- 
joyment a  rent  of  two  pounds  may  be  treated  in 
the  present  discussion  as  a  rent  of  two  shillings. 
As  to  that  she  only  requires  that  the  leases  shall 
contain  a  power  of  re-entry,  in  general  terms,  so 
general  that  nodiing  definite  can  be  extracted 
from  them,  nor  can  the  very  words  be  followed 
on  that  account ;  and  it  must  therefore  necessarily 
refer  to  sontediing  extrinsic.     It  cannot  be  exc 
cuted  without  such  reference  to  something  that 
had  before  been  done  with  respect  to  the  property 
on  similar  occasions ;  or  she  has  left  it  altogether 
to  the  judgment  and  the  discretion  of  the  per- 
son who   might   have    to  execute   the    power. 
There  is  a  very  important  fact  found  among  the 
circumstances  of  this  special  case,  which,  although 
I  do  not  mean  to  rest  my  judgment  on  it,  I  can- 
not but  consider  most  material  for  our  considers^ 
tion.     At  the  time  of  making  this  settlement, 
and  so  long  afterwards  as  till  the  year  1803,  the 
then  subsisting  leasesT  contained  a  similar  proviso,. 
VOL.  VII.  z  couched 
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couched  in  the  terms  of  that  which  is  contained 
in  this  lease.  Now  what  could  be  more  natural 
than  that  any  person,  who  should  have  to  pen 
a  lease  by  which  he  was  to  reduce  into  practice 
this  general  power,  should  have  recourse  to  such 
subsisting  leases  to  serve  him  as  a  guide  inascer* 
taining  the  customary  and  usual  mode  of  leasing, 
to  direct  him  in  his  endeavour  to  execute  the 
power  as  confonnably  to  the  requisition  of  the 
settlor  as  might  be?  All  that  she  has  required  is, 
tliat  there  is  to  be  a  power  of'  re-entry  for  non- 
payment of  rent.  But  what  power?  Such  an  one 
as  should  be  reasonable  and  proper.  Would  it 
be  reasonable  or  proper  so  to  bind  doNvn  the  tenant, 
that,  upon  his  failure  to  pay  this  rent  before  the 
last  moment  of  the  day  on  which  it  is  reserved, 
the  landlord  might  instantly  re-enter?  Those  are 
terms  which  any  man  taking  a  lease  would  revolt 
from  and  reject,  as  being  terms  which  must  drive 
him  into  a  Court  of  Equity  for  relief  on  every  occa- 
sion; and  they  would  also  subject  tlie  landlord  to 
all  the  inconveniences  attending  a  re-entry  at 
common  law.  It  has^  been  objected,  that,  if  it 
should  be  admitted  that  some  time  may  be  given, 
a  difficulty  would  aiisc  in  ascertaining  what  time ; 
and  it  has  been  asked  (for  that  difficulty  has  oc- 
curred to  very  intelligent  minds)  who  is  to  judge 
of  the  reasonableness  of  such  time  r  A  Judge  or 
Jury  ?  I  answer  neither,  certainly.  It  must  be 
in  the  discretion  of  the  person  who  is  to  execute 
the  power.  It  is  he,  who  necessarily  i^,  in  the 
first  instance,  to  embody  in  a  specific  shape  tliis 
general  requisition  of  the  creator  of  the  power, 

that 
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that  the  lease  contain  a  power  of  re-entry ;  and 
the  Court  would  in  a  case  of  dispute  have  ulti-    _ 

*■  Doe,  deiii. 

matelyto  determine  whether  he  has  followed  the    EarijERs^v 
intention  of  the  settlor.    I  do  not  say  that  thfe  r.  ^^ 

insertion  of  every  power  of  re-entry  will  satisfy  and  others. 
the  leasing  power  in  the  settlement ;  for  it  must 
he  such  a  power  of  re-entry  as  would  be  reason- 
able either  with  regard  to  what  had  been  formerly 
adopted  in  the  earlier  enjoyment  of  the  property, 
or  to  what  would  be  commensurate  with  any 
occasion  that  might  arise  for  departing  from  the 
former  usage.  Here  then  we  may  apply  the  doc- 
trine, now  universally  admitted,  that  clauses  of 
re-entry  are  regarded  both  at  Law  and  in  Equity, 
as  only  having  for  their  object  to  secure  the  pay^ 
ment  of  rent ;  and  therefore  a  power  of  re-entry, 
modelled  on  the  law,  cannot  but  be  considered 
reasonable  and  suitable  to  every  occasion.  That 
was  the  doctrine  in  Equity  before  the  statute*  , 

It  is  however  material  for  us  to  consider,  that 
when  this  settlement  was  made,  the  statute  of 
•4th  of  Geo.  II.  had  passed;  and  •  therefore  the 
maker  of  this  lease,  in  executing  the  power,  had 
then  not  only  the  principles  of  Equity,  but  the 
rule  of  this  statute  for  his  guide.  I  take  it  to 
be  a  clear  proposition,  after  a  very  long  experience 
in  Courts  of  Equity,  and  I  state  it  in  the  hear-* 
ing  of  those  who  can  correct  me  if  I  am  wrong, 
that  whatever  may  be  the  form  of  these  clauses, 
whether  they  express  that  the  lessor  may  re-enter 
for  non-payment  of  rent,  or  that  the  lease  shall 
be  void  in  such  case,  or  whatever  other  form  they 
pursue;  if  the  lessor  had  re-entered  for  breach 

z2  of 
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1819.  of  that  covenant,  a  Court  of  Equity  #ould  haw 

D^d^.  **  ^W  tiin^  restrained  him  from  proceedtng  fer- 

^di^^r  '^^  ^*  *^^»  ^'^  *®  lessees  paying  thte  anttos  f>f 

«»•  rent  and  costs;   for  such  clauses  (which  were 

SMITH  ' 

andothen.  Originally  founded  on  the  ^Id  doctrine  of  estates- 
upon  condition)  operate  as  a  forfeiture,  and  it 
ever  has  been  the  peculiar  province  of  Courts  of 
Equity  to  relieve  from  the  forfeiture,  whenever  the 
rent  should  be  satisfied.  The  legislature  however 
considering  it  hard  that  a  tenant  should  be  put 
to  the  expence  of  coming  to  a  Court  of  Equity 
to  be  relieved  from  the  consequence  of  non-pay- 
ment of,  perhaps,  a  mere  nomfinal  rent  of  tw^-pence 
(for  I  may  for  this  purpose  assume  this  8/.  to  be 
no  more),  have  therefore  provided  a  more  sum- 
mary course.  They  however  also  considered,  at 
the  same  time,  the  hardships  under  which  landr 
lordls  laboured,  from  the  necessity  of  observing 
all  the  formalities  of  re-^ntry  at  common  law 
which  they  were  often  liable  to  mistake,  and, 
their  observance  being  traversable,  they  frequently 
failed  to  recover;  and  therefore  the  legislature 
provides,  that  the  lessor  shall  be  entitled  to  re- 
enter without  observing  any  such  foimalities;  but 
that  is  provided  only  in  case  there  be  no  sufficient 
distress  upon  the  premises;  for  if  by  looking  over 
the  next  hedge  he  can  see  abundant  means  of 
satisfying  himself  the  arrears  of  rent,  the  Matute 
says  he  shall  not  turn  the  tenant  out,  nor  drive 
him  to  a  Court  of  Equity  for  relief.  Ixyokitog 
t|ien  to  the  provisions  of  this  statute  and  the 
established  course  of  the  law,  could  any  man  cf 
sense  take  any  better  guide  for  the  franling  of  the 

clause 
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clause  of  re-entry,  required  in  general  terms  by  iwft. 
this  leasing  power,  than  the  conditions  which  this  ^^^  ^^ 
statute  imposed  on  landlords,  when  it  conferred  ^"^■'SJ" 
on  them  the  advantage  of  taking  away  the  diifi-  «• 
culties  attending  their  common  law  remedy  by  andothen. 
re-entry.  Can  we  conceive  that  the  settlor  meant, 
that  for  a  sum  of  one  pound,  the  amount  of  one 
half  year's  nominal  rent,  there  might  be  an 
actual  re-entry  made,  when,  by  merely  look- 
ing over  the  hedge,  the  landlord  would  most  pro- 
bably see  a  hundred  head  of  cattle  on  which 
he  knight  distrain  ?  Where  then  is  the  difficulty 
€Ar  clog  imposed  by  this  qualification  on  the 
remainder*man?  The  very  nature  of  this  tenure, 
too,  is  a  strong  argument  against  the  supposition 
that  the  creator  of  the  power  intended  that  there 
should  be  an  absolute  peremptory  power  to  re- 
enter the  instant  tlie  rent  should  be  due  and  un- 
paid ;  because  we  know  that  under  such  Jeases  as 
this  the  lessee  is  the  owner  for  the  duration  of  his 
term  of  the  property ;  and  lie  pays  a  great  sum 
for  it  in  the  shape  of  a  consideration  for  his  lease. 
It  surprised  me,  therefore,  to  hear  it  seriously 
argued  in  a  case  of  a  lessee  who  is,  as  it  were,  a 
purchaser  for  a  valuable  consideration,  that  great 
dangers  and  difficulties  might  attend  a  suit  in 
replevin.  Can  it  be  really  supposed  that  a  tenant 
who  buys  the  estate  for  three  liyes,  and  has  so 
yaluable  an  interest,  would  resist  the  payment  of 
a  rent  of  20^.,  and  replevy  th^  goods  distrained, 
at  the  great  expence  of  such  a  proceeding?  So, 
with  respect  to  the  supposed  hardship  of  search- 
ing every  part  of  the  premises  for  a  distress,  can 
it  be  supposed  that  these  estates  can  /ever  be  in 

z  3  that 
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1819.  that  destitute  condition,  that  the  lessor  must  be 
Doe  dem.  ^^^^^g^^'  ^^  scarch  foF  distrainable  goods  every  part 
^nd  oSien^  ^^  ^  *^^^'  whcFc  he  may  be  sure  to  find  a  dung- 
Smfth  ^^^P  ^^  ^°y  corner  which  would  pay  him  his  one 
KDd  othen.  pound.  Thcsc  are  arguments  which,  in  my  judg- 
ment, ought  not  to  have  any  weight  with  liberal 
and  intelligent  minds.  Another  argument  was 
used,  and  with  that  I  perfectly  agree,  that  by  no 
mode  of  executing  this  power  ought  the  remain- 
der-man to  suffer  any  injury,  or  be  put  in  a  worse 
condition.  That  is  very  true ;  but  we  are  also  to 
bear  in  mind  that  these  powers,  which  have  been 
transferred  from  Equity  into  the  Law, 'are  there^ 
fore  always  to  receive  an  equitable  and  liberal  con- 
struction, so  as  neither  to  work  9.n  injury  to  the 
tenant,  or  to  the  person  next  entitled  in  remain- 
der or  reversion  to  the  rent  reserved.  But  let  me 
ask,  what  possible  injury  can  that  person  suflfer 
under  the  power  as  it  has  been  executed  in  this 
instance?  Will  it  be  said  that  it  would  better 
his  condition  to  have  reserved  to  him  a  power  of 
re-entry  at  common  law  for  this  rent  of  one  pound, 
such  as  the  literal  execution  of  this  power,  under 
which  it  has  been  said  he  ought  to  have  had  that 
.  right  reserved,  would  give  him,  instead  of  this 
beileficial  and  easy  power  of  re-entry  which  has 
been  provided  for  him  by  analogy  to  the  statute, 
enabling  him  upon  the  non-payment  of  the  one 
pound  rent,  if  he  can  wait  for  the  space  of  half 
a  year,  to  proceed  to  get  possession  by  the  easy 
remedy  of  ejectment  (if  indeed  it  could  be  sup- 
posed that  there  should  be  no  sufficient  distress 
on  the  premises)  by  which  the  old  common  la\v^ 
difficulties  ape  at  ppcc  obviated  i    , 

Then 
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Then  we  were  pressed  with  authorities  against 
the  admissibility  of  such  a  condition  to  relax  the 
right  of  re-entry,  the  principal  of  which  was  the 
case  of  CoT€  v.  Day.  I,  by  no  means,  admit  that 
that  case  has  decided  the  point  for  which  it  has 
been  cited  in  argument;  for  if  it  had,  I  might 
then  concur  with  my  Brother  fFood^  who  shewed 
some  little  disposition  to  differ  with  that  case. 
But  it  is  not  necessary  for  me  to  express  any 
opinion  on  the  propriety  of  that  decision ;  because 
I  think  it  distinguishable  from  this.  That  was 
not  a  case  of  an  estate  for  lives  at  a  nominal 
rent,  and  I  know,  from  a  note  *  of  the  case  of 
Hotlcy  V.  Scot  (a)f  with  which  I  have  been  fur- 
nished, 
(a)  Loflft.  316. 


•  Lord  Tankbrvillb  r.  Wingpield  and  PBiTCHARD,t  tran-        B.  R. 
scribed  from  the  MS.  note  in  the  possession  of  Mr.  Butler.    ^'  T.tsGts.s. 

Upon  ejectment  the  case  was  as  follows : — Upon  the  mar- 
riage of  Sir  John  Astley,  his  lady's  estate  was  settled  upon 
Sir  John  for  life,  with  several  remainders  over  which  never 
took  effect ;  remainder  to  the  lady's  right  heirs.  A  power  of 
leasing  was  given  to  Sir  John;  such  leases  to  be  made  for 
any  number  of  years  at  the  accustomed  rent,  to  take  effect 
immediately  in  possession,  and  not  by  way  of  future  or  re- 
versionary interest;  and  on  every  such  lease  there  was  to  be 
inserted  a  clause  of  re-entry  if  the  rent  should  be  behind 
for  twenty-one  days,  ttie  rent  to  be  made  payable,  and  the 
re-entry  to  bo  incident  to,  and  to  go  along  with  the  reversion 
or  remainder.  In  the  same  settlement  there  was  also  a  power 
of  revoking  all  the  uses  thereby  declared,  and  appointing 
new. 

Some  time  after  the  marriage.  Sir  John  Astley  and  his  lady 
revoked  all  the  uses  of  the  settlement  that  were  subsequent 


t  Thift  b  the  srnmc  case  as  ii  reported  in  Lofft«  SiS,  imtler  the  naint  of 
HotUy  V.  Scot, 

Z4  to 


844 


isia 


DoBy  dem. 

Bar]  Jbrsby 

aud  others 

Smith 


CASES  IK   THK'£XCHfi<lU£&9 

nished,  that  that  case  bears  me  out  in  this*  The 
»ote  I  speak  of,  although  not  very  fully  taken^ 

enable^ 

to  Sir  •/oAn's  life  esUte  and  the  powers  incident  thereto,  and 
declared  new  usea:  there  was  also  a  fine  levied  to  the  same 
efiect. 

2\BiS^ember,ne&,  Sir  John  made  two  scTcral  leases  of 
this  date  to  the  two  defendants  WingfiM  and  Pritchard  for 
twentj-one  years,  conformable  to  the  power  he  had  by  the 
aaid  settlement  and  the  other  deeds,  and  the  fine,  except,  that 
previoos  to  the  entry,  distress  was  to  be  made;  and  it  ran 
nearly  in  the  following  words  :->That  if  the  rent  should  be 
behiin]  or  unpaid  by  the  space  of  twenty-one  days,  and  no 
sufficient  distress  or  disti^sses  conjd  be  had|  or  if  the  lessee 
ahonld  assign  over  the  leased  premises  (except  as  therein  is 
excepted),  then  it  should  be  lawful  to  Sir  John  Aftley^  his  hein 
and  ossignBf  to  enter. 
.  « 

Sir  John  A$tley  and  his  lady  being  both  deceased,  the  e»« 
tates  are  descended  npon  Lord  Tanherviikp  the  pbdntifi*,  dsc, 
•  » 

JDunning  for  the  plaintiff*.  The  Ck>urt  always  takes  a  differ* 
ence  between  powers  when  exercised  by  a  man  npon  his  own 
estate,  and  the  exerqise  of  powers  by  a  man  npon  another's 
estate,  or  which  he  holds  in  another^s  right  The  first  are 
always  construed  favorably  to  the  persons  making  use  of  this 
power;  the  second  are  taken  in  a  strict  light.  Here  it  was 
certainly  the  second.  It  was  a  power  to  be  exercised  on  the 
wife's  estate,  and  in  some  respect  ip  prejudice  of  his  wifoi 
and  therefore  to  be  taken  strictly. 

1st  objection.  That  the  settlement  declares  that  the  power 
of  re-entry  should  be  reserved  and  made  incident  to  the  in** 
heritance  of  the  estate,  and  by  the  lease  it  is  reserved  to  Sir  . 
John  Astkyt  .his  heirs  and  assigns.  3d  objection.  The  settle* 
ment  directs  the  re-entry  so  to  be  reserved  as  above  to  be 
made  immediately,  if  the  rent  should  be  behind  by  twenty- 
one  days.  By  the  lease  it  is  to  be  preceded  by  demand  and 
distress. 


These  are  strong,  plain,  and  conclusive  objections. 

Bearcroft 


attdotheflk 
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enables  me  to  perceive  what  the  ground  of  the       I819. 
decision  was :  and  that  case  diametrically  opposes     ^"^^^ 

^  Dob,  demy 

what  £arl  Jersey 
snd  others 
«• 
S^arcrofttoT  tke  defsndwiti.  The  remaiader-msn  Lofd  ^"^^ 
TankerviUe  has  subflUntiallj  all  the  powers  he  ought  to  haye* 
or  can  have.  As  to  the  Ist  objeetiouy  the  rent  4}aanot  ho 
Buide  payable  but  to  thoso  in  remainder  or  revenuooy  to 
which  it  is  inseparably  incident:  the  heirs  and  assigns  of  Sir 
John  AMtky  mean  those  who  are  heirs  and  asMgns  to  the  es* 
late  under  the  settlement  by  which  Sir  Jokn  Jsikif  claims  tho 
estate  so.  Cother  v*  Merrick,  Hardr*  80.  Tenant  in  tail  died 
seised,  his  son  entered  and  made  a  lease  for  twenty-one 
yearsy  rendering  rent  during  the  term  to  the  lessor,  his 
heirs  and  assigns,  and  died.  It  was  unanimously  adjudged 
to  be  a  good  lease  and  within  the  dS  Am.  VIIL,  the  opinion 
of  die  Court  being,  that  the  word  **  heirs"  being  a  eompre^ 
hensive  word,  it  ought  to  be  construed  sectUMAon  tubfeekm 
iMifsrMMi,  and  to  have  that  which  the  nature  of  the  deed  re* 
quires.  This  is  much  the  stronger  in  the  present  ease,  as 
Sir  Jf^n  Asiky  hsTing  joined  with  his  wife  in  the  deeds 
which  raised  the  limitations,  those  who  take  by  Tirtae  ot 
those  limitations  may  in  some  respect  be  said  to  be  the  heirs 
and  assigns  of  Sir  Jokn  Artley,  As  to  the  2d  objection^  that 
the  re^^Dtry  which  is  directed  by  the  power  in  the  settlement 
to  be  reserved  immediately  on  the  rent  being  behind  twenty* 
one  dajrs  after  it  is  due,  is  by  the  lease  to  be  preceded  bj 
distress  and  by  demand.  The  words  on  the  setdement  are 
short  and  loose,  and  seem  to  be  no  more  than  a  genera) 
direction,  that  in  every  lease  to  be  made  under  this  p<^wer 
there  should  be  a  clause  of  re-entry.  It  is  not  a  formal  de- 
scription what  kind  of  r6-entry  should  be  reserv'edj  or  of 
any  particular  clause  of  re^^ntry.  It  is  a  direction  that  the 
•ower  of  re-entry  usually  inserted  in  leases  should  be  in* 
sorted  in  the  leases  to  be  made  under  this  power  in  the  usual 
manner.  This,  I  apprehend,  a  sufficient  answer  to  die  ob^ 
jeotions  raised  against  these  leases,  each  is  a  verbal  ofojecUoii, 
and  I  have  given  each  a  verbal  answer. 

Mr.  DwMiing  in  reply.— The  distinction  I  set  out  with,  and 
the  consequences  of  that  distinction  that  these  leases  are  to 
be  eonsidered  in  a  strict  light  is  not  denied,  and  besides  this 
daim  to  the  favor  ^  the  Court,  Lord  TatAervUk  has  ttiat  of 
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what  was  said  at  the  bar  to  be  the  doctrine  dedu* 
cible  from  the  case  oi  Coxe  v.  Day;  so  that  we 

may 

being  the  heir  at  lav  of  the  owner  of  the  estate  on  wbich 
this  power  has  heen  exercised.  Lord  TankemUe  is  neither 
.  the  heir  nor  the  assignee  of  Sir  JoAn  ^<//€y;  he  claims  by  a 
title  paramonnt  to  Sir  John.  The  rent  is  directed  by  the 
settlement  to  be  incident  to  the  inheritance,  that  is  to  saj,  to 
be  to  the  several  limitees  of  the  settlement  when  respectirelj 
in  possession.  The  reservation  is  to  the  heirs  and  assigns  of 
Sir  John  Awiley,  They  are  not  limitees.  This  is  therefore 
not  a  proper  execution  of  the  power.  The  case  quoted,  and 
the  act  of  parliament  32  ^en.  VIII.  only  shew,  that  if  a  le- 
Bant  in  tail  makes  a  lease  according  to  the  statute,  and  re- 
serves rent  to  himself  and  his  heirs,  the  word  ^  heirs,*^  or 
the  words  **  heirs  and  assigns'*  may  be  ^constmed  to  be  snch 
heirs  as  may  succeed  by  force  of  the  entaS.  This  eonstmc- 
tion  can  never,  in  the  present  case,  take  in  Lord  TaiJienoUk^ 
who  <ftenot  in  any  sense  or  meaning  whatever  be  deemed  the 
heir  of  Sir  John  Astley  or  his  assigns.  It  is  sufficient  to  say, 
that  in  pleading  he  could  never  be  described  as  such.  As  to 
the  words  being  loose,  and  directing  what  should  be  done, 
and  not  describing  how  it  is  to  be  done,  this  seems  a  frivo- 
lous distinction.  The  settlement  directs  a  clause  of  re-entry 
to  be  inserted  in  the  lease ;  the  lease  says  it  shall  not  be  law- 
ful for  Sir  John  Aitley  to  enter  as  long  as  there  is  a  sufficient 
distress  or  distresses  to  be  taken.  Till  then  it  is  postponed. 
This  is  contrary  to  the  words  of  the  settlement,  and  is  not 
certainly  a  proper  execution  of  the  power. 

Lord  Mansfield. — ^The  two  objections  to  these  leases, 
are,  1st.  that  by  the  settlement  the  re-entry  is  to  be  made  in- 
cident to  the  rent,  but  by  the  lease  it  is  reserved  to  Sir  John 
Astley,  his  heirs  and  assigns.  And  in  the  event  it  has  not 
followed  the  rent,  bat  gone  to  the  heirs  of  the  lessor  Sir  John 
jittley,  while  Lord  Tankcrville  is  in  the  lawful  possession 
and  receipt  of  the  rents.  The  2d  objection  is,  that  the  clause 
of  re-entry,  which  by  the  settlement  ought  to  be  immediate, 
IS  by  the  lease  fettered^  being  on  a  previous  demand  and 
previous  distress.  As  to  the  first,  by  tlie  nature  of  the  power 
it  must  go  with  the  reversion  and  inheritance.  The  person 
who  is  in  the  reversion  and  inheritance,  is  he  that  is  to  enter 

on 
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may  say,  in  this  case,  magno  se  judice  quisque 
tuetur.  I  however  am  of  opinion,  that  the  doc- 
trine assumed  in  the  argument  to  be  established 
by  the  authority  of  Coxe  v.  Day  would  be  con- 
trary to  law  and  (I  had  almost  said)  to  common 
sense :  and  when  I  consider  the  great  reputation 
of  the  Judges  of  whom  the  Court  was  composed, 
when  the  case  of  Hotley  v.  Scot  was  determined 
(my  Lord  Mansfield  aiid  Mn  Justice  Aston  being 
then  on  the  Bench),  it  is,  in  my  estimation,  of  the 
highest  authority ;  and  it  decided  the  very  point  in 
dbpute.  In  the  argument  Mr.  Dunning  mainly 
relied  on  the  objections  of  the  introduction  of 
qualifications  similar  to  those  now  objected  to, 
and  Mr.  Bcarcroft  treats  them  as  verbal  objec- 
tions, contending,  that  they  are  the  usual  qualifi- 
cations, and  such  as  are  inserted  in  all  leases,  and 
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on  the  forfeiture  of  the  lease*  and  no  one  can  enter  but  he 
to  whom  the  rent  is  payable;  for,  as  Littleton  says,  no  stran- 
ger can  enter  for  forfeiture ;  for  a  stranger  cannot  be  in  by 
his  former  estate.  If  the  rent  had  been  reserved  for  the 
term,  as  in  the  case  cited  fromlTar^res,  still  it  goes  with  the 
inheritance.  Heirs  and  assigns  can  only  mean  those  who 
have  the  reversion  and  inheritance,  otherwise,  as  is  said 
2Saund.  370.  they  would  be  words  of  surplusage.  The 
clause  of  re-entry  must  go  with  the  inheritance  the  same  as 
the  rent ;  for  it  cannot  be  reserved  to  any  body  but  to  him 
who  is  seised  of  the  inheritance.  It  was  said  that  ought  to 
have  been  worded  to  the  person  next  in  reversion  or  remain- 
der. The  words  "  heirs  and  assigns"  are  general  words,  and 
^re  as  good  and  quite  tantamount  to  particular  words.  As 
to  the  second,  the  clause  of  re-entry  is  short  with  words  of 
course,  and  does  not  preclude  the  operation  of  law.  A  re- 
entry is  to  enforce  the  payment  of  rent;  it  is  an  immediate 
forfeiture  of  the  estate  by  common  law.  By  statute  it  cannot 
be  without  a  want  of  distress.  Therefore,  in  both  points, 
we  agree  to  support  the  leases,  so  the  verdict  must  be  entered 
for  the  defendants. 

are 
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Wii^-      4rQ  piodttotive  of  no  injury  to  the  lessee.    Tb« 
Dos,  <)em.    principles  of  the  reasoning  of  Lord  Mansfidd  \ 
^dJS^  think  I  can  collect  from  the  report,  although  his 
Smith      precise  expressions  might  have  been  mistaken  by 
•adpthen    ^^  gentleman  who  took  the  notc^  who  wa*^  then 
a  very  young  man ;  but  the  ultimate  decision  of 
Lord  Mansfield  could  not  have  been  mistaken. 
The  ground  of  that  decision  was,  that  the  reason 
of  inserting  the  clause  of  re-entry  being  merely 
to  secure  the  payment  of  the  rent,  whatever  was 
adequate  to  that  purpose  and  occasion  was  suffix 
ei&oA;  and  that  it  would  be  contrary  to  the  spirit 
of  the  statute,  and  contrary  to  reason,  that  the 
lessor  should  enter  for  the  non-payment  of  the 
rent  whilst  there  should  be  a  sufficient  distress* 
It  should  be  observed,  that  the  rent  there  was  a 
beneficial  rent  and  not  merely  nominal  as  this  is. 
£ven  in  that  case  Lord  Mansfield  held,  that  the 
qualifications  were  no  more  than  what  was  reason- 
.able  and  prppefr ;  and  therefore  his  Lordship  and 
all  the  Court  held  the  lease  to  be  a  valid  execu- 
tion of  the  power.    Having  expressed  myself  so 
fuUy  upon  that  case,  I  shall  not  enter  into  any 
depth  of  learning  on  the  point,,  whether  the  ex- 
trinsic evidence  was  properly  admitted  in  this  casej 
•because  Qiy  opinion  is  grounded  upon  the  convic- 
tion that  this  clause  of  re-entry  is  proper  and 
fully  adapted  to  the  occasion,  which  was,  that  it 
should  be  a  se(H;M:ity  for  the  payment  of  the  rent. 
Without  agreeing  implicitly  with  the  suggestion 
of  my  Brother  fFbod^  that  the  statute  of  the  4th 
Q^Geo.  II.  c*  Si8«  has  precluded  every  other  mode 
of  proceeding,  I  consider  that  it  is  quite  enough 

for 
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Ibr  my  purpose,  that  it  affords  a  fit  criterion  tif  mm. 
judging  of  the  sufficiency  of  this  power  of  ie«'  j^^  4^^ 
«itry.  The  lessor  wisely  anct  properly  takes  tibat  ^J^^SHU' 
statute  as  his  guide;  and  in  effect  theprovboao 
qualified  puts  the  remaiiider*maii  in  a  better  aittei* 
tion;  because  the  power  to  be  strictly  constmod 
would  have  left  him  to  his  intricate  remedy  at 
common  law ;  whereas  the  odier  and  more  rea«> 
sonable  execution  of  it  gives  him  the  beneficial 
remedy  with  which  he  had  been  furnished  by  the 
statute.  Were  it  necessary  however^  to  decide  the 
point  I  should  not  fear  to  say  that  the  extrinm 
evidence  was  well  referred  to ;  but  I  wish  to^tand 
upon  the  higher  ground  that  there  is  hef«  nothing 
of  ambiguitaSf  either  patens  or  latens;  but  ina^ 
much  as  in  the  language  of  the  deed,  which  is 
sufficiently  clear  in  sense,  there  is  nothing  d^^ 
nite  or  precise  in  the  way  of  direction,  it  being  ge- 
neral and  indefinite  in  that  respect,  referring  to 
judgment  and  discretion  to  be  exercised  in  the 
execution  of  the  power  according  to  the  requi- 
sition, t  therefore  think  the  existing  leasee 
were  properly  resorted  to'  as  a  guide  to  that  dis^ 
cretion  and  judgment*  by  examining  how  Che 
estates  had  been  previously  managed,  and  the 
prior  practice  as  to  the  mode  of  demising  which 
had  obtained  at  the  time  of  the  making  of  the 
settlement.  If  therefore  there  be  any  ambiguity 
at  all  in  the  deed,  it  is  an  amhiguitoB  poens^ 
which,  it  is  said,  cannot  beholpen  by  averment; 
but  I  am  of  opinion  that  there  is  no  ambiguity 
here.  I  need  not  therefore  advert  to  the  doubt 
thrown  on  the  doctrine  in  Cooke  v.  Booth  by  the 

decisions, 
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plain  their  meaning :  and  I  am  relieved  from  that 
difEculty  here;  because,  in  the  case  of  Cooke  v. 
Booth  there  were  express  covenants,  which  in  their 
language  imported  an  agreement  for  a  perpetual 
renewal,  and  it  is  the  generality  of  the  power 
here  which  we  are  to  supply.  But  covenants 
which,  according  to  the  plain  sense  of  the  words 
on  the  face  of  the  deed  itself  express  or  may  be 
construed  to  express  an  agreement  for  a  perpe- 
tual renewal,  certainly  cannot  receive  explanation 
aliunde^  as  by  the  construction  which  the  persons 
executing  the  successive  leases,,  and  their  lessees 
had  put  upon  it  by  more  qualified  covenants,  so 
as  to  exclude  the  effect  of  that  by  which  they 
had  covenanted  for  a  further  renewal. 

The  cases  which  have  been  cited  by  my  Bro- 
ther Park,  are,  I  think,  very  distinguishable  in 
their  circumstances  :  and  the  doctrine  which  they 
establish,  therefore  canhot  be  applied  to  the  pre- 
sent question  so  as  to  decide  the  point  On  the 
whole  I  think  the  j^dgment  of  the  King's  Bench 
was  right,  and  ought  to  be  affirmed. 

RiCHARDA,  Lord  Chief  Baron  (having  expressed 
a  desire  to  give  his  opinion,  independently  of  any 
feeling  excited  either  way  by  the  difference  of 
opinion  on  the  Bench)  stated  the  question,  and 
continued  as  follows  :— 

If  v\''e  should  hold  the  lease  to  be  according  to 

the 
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the  power,  and  a  good  execution  of  it,  there  would      .  16  lo. 
be  at  once  an  end  of  the  question ;  for  its  validity     ^^^^ 
would  be  thereby  established:  if  not  it  is  void.    EariJKasBV 

*'  and  otben 

If  it  should  be  held  to  be  void,  we  get  rid  of  one  •• 

of  the  strong  arguments  of  a  very  learned  person;  andothen. 
because,  in  that  case,  the  statute  of  the  4  Geo.  II. 
would  have  no  application  as  affecting  this  lease, 
inasmuch  as  the  operation  of  that  act  only  attaches 
on  existing  leases  in  force.  So  that  notwithstand- 
ing that  statute,  and  notwithstanding  any  relief 
which  Courts  of  Equity  would  possibly  afford  in 
cases  where  equitable  proceedings  might  be  in- 
stituted for  the  purpose  of  obtaining  the  inter- 
ference of  such  a  Court,  under  these  circum- 
stances; (for  with  any  such  speculation  we  have 
here  at  present  nothing  to  do,  as  no  such  pro- 
ceedings have  been  resorted  to)  we  must  come 
back  to  the  plain  question  on  which  this  case  de- 
pends— whether  this  demise  has  been  made  in  due 
execution  of  the  power  to  lease  given  by  the  set- 
tlement? ' 

There  cannot,  I  think,  be  said  to  be  hitherto 
any  complete  uncontradicted  decision  on  the  sub- 
ject. With  respect  to  the  qualification  by  the 
enlargement  of  the  time,  I  know  of  no  case:  and 
with  respect  to  the  introduction  of  the  other 
qualification  requiring  that  there  must  be  an  in- 
suflSciency  of  distress  on  the  premises,  we  find  on 
that  point  the  conflicting  cases  of  Hotley  v.  Scot 
and  Co.ve  v.  Dat/ ;  and  there  is  also  the  decision 
in  this  case  now  under  consideration,  in  opposition 
to  that  of  Hotlcy  v.  Scot.    It  therefore  becomes 

extremely 
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extremely    important  to  ^onuder  this    hitherto 
undecided  question-^as  beings  in  the  absence  of 
fori  jrasBT   aathority,  one  of  the  first  impresaion«^irith  great 
care  and  circumspection. 


Slid  othcfi* 


Before  I  state  the  situation  of  the  parties  to 
diis  settlement  and  the  various  provisions  of  the 
deed,  on  which  the  whole  turns;  I  must  observe 
that  it  is  now  perfectly  established,  diat  the  prin-* 
cipal  thing  to  be  attended  to,  in  construing  powers 
of    every  description,   is    the  intention  of  the 
creator  of  the  power;  for  he  is  the  legislator  in 
every  particular  case,  and  may  impose,  arbitrarily, 
whatever  terms  he  pleases,  provided  they  are  not 
inconsistent  with  the  known  rules  of  law.    It  is 
the  duty  of  Judges  not  to  speculate  beyond  that 
intention  and  its  legality :  and  it  is  Hot  their  pro^ 
vince  to  examine  whether  the  terms,  expressly  re* 
quired  to  be  imposed  by  the  creator  of  the  power, 
are  reasonable  or  unreasonable.    Their  only  pro- 
vince is  to  see  that  they  be  not  contrary  to  law, 
and  if  not,  they  must  execute  the  intention  of  the 
parties.  In  this  case,  that  intention  is  to  be  gather' 
ed  wholly  from  the  situation  of  the  parties  at  the 
time  of  executing  the  settlement  and  a  careful 
consideration  of  the  terms  of  the  instrument  itself. 
The  daughter  of  Lord  Mansel  may  bcxconsidered 
as  having  the  absolute  dominion  over  this  propertyi 
when  her  father,  who  had  given  it  to  her  for  life, 
with  a  power  of  appointment  in  ^fee,  died.    She 
afterwards  executed  that  power  by  making  this  set- 
tlement on  her  marriage,  and  she  thereby  appointed 
these  estates,  which  were  then  so  entirely  subject 

to 
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to  her  disposition  and  control,  in  the  following       1819. 
manner;  limiting  them  to  the  use  of  her  husband    j^^*^^^ 
Ijord  Vernon  for  life:  with  remainder   to  herself  EarijERSkY 

and  othen 

for  life:  remainder  to  the  children  of  the  marriage :  r. 

Smith 

tlien  to  such  persons  as  slie  should  by  will  (not  by     and  otuew. 
deed)  appoint;  with  remainder,  or  reversion  ra- 
ther, to  herself  and  her  heirs  and  assigns  for  ever. 
So  that,,  with  the  .exception  of  the  intermediate 
estates  limited  to  Lord  Vernon  for  life,  and  to  the 
issue,  she  reserves  to  herself  the  entire  dominion 
over  the  property,  and  subjects  it  to  her  own  sole 
disposition.    The  deed  of  settlement  then  creates 
three  different  powers  of  leasing  adapted  to  give  ' 
different  interests  to  the  lessees.    Those  powers 
were  to  be  executed  by  Lord  Vernon  and  herself  re- 
spectively, as  either  of  them  should  successively 
come  into  possession ;  and  accordingly  Lord  Ver 
nonj  when  he.  became  tenant  for  life  of  the  es- 
tate in  question,  made  the  lease  now  under  con- 
sideration,  by  virtue  of  this  power  of  leasing, 
which  power  moved  wholly  from  Miss  Mansel^ 
and  was  given  by  her  under  the  terms  of  her  deed 
of  appointment.     I  state  this  the  more  particularly 
because  a  distinction  has  been  sometimes  taken 
in  the  exposition  of  leasing  powers,  between  those 
which  are  to  be  executed  by  persons  having  estates 
with  such  powers  originally  moving  from  them- 
selves, and  persons  whose  power  over  the  property 
has  been  originally  derived  from  others ;  and  it  has 
been  thought  that  less  latitude  is  to  be  allowed  in 
the  former  case  than  in  the  latter ;  but  it  is  not 
my  intention  now  to  consider  whether  that  dis- 
tinction is  well  or  ill  founded.     Our  most  material 
VOL.  VII.  ▲  A  olyject 
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1819.  object  h  to  examine  minutely  the  nature  and  teinia 
DoTdei  of.  each  of  these  three  powers ;  for  by  those  ^one 
Earl  Jemky   ^au  wc  be  enabled  to  decide  on  the  validity  of  the 

and  othen  •^ 

lease  now  under  consideration :  and  I  shall  first 
talce  that  which  respects  the  minesi  although  that 
is  not  a  subject  of  the  present  question.  [His  Lord* 
ship  stated  it  in  terms,  observing,  that  there  no 
power  of  re-entry  is  required  j  he  then  stated  the 
words  of  the  second  power  of  leasing  for  terms  of 
years  not  exceeding  twenty-one,  and  the  clause 
requiring  the  insertion  of  a  power  of  re-entry."] 
Now  the  power  to  lease  the  mines  does  not  require 
that  a  right  of  re-entry  should  be  reserved  for  the 
non-payment  of  the  rent  at  any  particular  time; 
but  in  the  second  power  there  is  a  clause  requiring 
a  power  of  re-entry  to  be  reserved,  provided  the 
rent  be  unpaid  twenty-eight  days  after  the  time 
appointed  for  the  payment  of  it  The  creator 
of  the  powers,  therefore,  has  expressly  declared 
the  law  on  the  subject  in  the  latter  case,  by  de- 
claring it  to  be  her  intention  that  there  shall  be 
contained  in  such  leases  a  clause  of  re-entiy  if 
the  rent  be  unpaid  for  twenty^^eight  days:  so 
that  upon  that  event  happening,  the  lessor  or  re- 
versioner is  to  be  absolutely  entitled  to  enter. 
The  tenant  for  life,  therefore,  is  not  at  liberty  to 
introduce  into  leases  under  that  power^  any  otiier 
terms  less  favourable  to  the  reversioner  who  is 
as  much  a  purchaser  of  his  reversion,  as  the  lessee 
is  of  his  interest,  than  those  prescribed;  and  the 
reversioner  is  to  be  favoured,  at  least  equally 
with  the  lessee  who  must  be  presumed  to  have 
knowledge  of  the  title  of  the  lessor  under  whom 

he 
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h0  takes,  and  into  which 'it  is  his  duty  to  enquire; 
while  thp  reversioner  on  the  other  ha^d — although 
(as  I  haye  ob$erved)  he  is  as  much  a  purchase^:  ^arUERSEY 
>  V  the  lessefc,  yet  as  he  acquires  bis  interest  m  the  «. 
estate  by  ^  jdeeid  of  appoiqtn^ent  to  which  he  is  uid  oihen. 
po  party-rrmji^st  necessarily  be  taken  to  be  a  stran- 
ger tq  the  ^itle  wh|p)i  he  has  no  such  opportunity 
or  right  to  exan3in,e.  In  neither  of  those  powers 
tQ  j^ease  at  rack-rent  is  t^iere  to  he  any  fine,  pre- 
IQJmn,  or  foregift  {taken ;  so  that  the  tppant  for 
life  is  to  bav/e  jiq  greater  advantage  thap  the  re- 
yersioner  vppn  Ithpsje  l^eases.  He  has  only  been 
empow;ei;ed  therjcby  tQ  grafit  leases  for  a  number 
of  years  certain ;  and  as  they  piay  endure  beyond 
iris  o^n  liffB,  for  which  period  he  might  bave  grant- 
ed leases  without  any  power;  perhaps  a  lease  for  a 
given  number  of  years  may  be  thought  more  be- 
A<^cial  to  him  than  a  lease  made  to  enduip  for  the 
uncertain  term  of  his  own  life.  The  other  (the  first) 
power,  however,  which  is  tjiat,  the  construction 
of  which  is  now  brought  under  our  consider9.tiop, 
is  quite  different  in  its  terms.  [Here  his  lordship 
i-ead  that  power,  as  in  page  284,  ante.]  Under 
this  power  the  tenant  for  life  is  given  a  right  to 
take  as  great  a  fine,  premium,  or  foregift  as  he 
can  obtain ;  and  that  is  a  privilege  which  naturally 
omst  operate  to  the  disadvantage  of  the  rever- 
sioner; because,  if  the  term  be  not  out  until 
after  the  death  pf  the  tenant  for  life,  the  rever- 
•ioAer  has  i^Qthing  but  the  ancient  accustomed 
rept:  and  therefore  it  is  not  extraordinary  that 
the  creator  of  that  power  should  be  desirous  of 
protecting  the  r^syersioner   who   might  be   her 

A  A  2     «.  child 
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1819.  child  (though  any  appointee  would  probably  be 
y^'^  entitled  to  be  considered,  in  such  a  case,  an  ob- 
Earl  JEB8BT  ject  of  her  greater  care)  by  requiring  more  effi- 
cient restrictions  to  be  inserted,  in  order  to  pro- 
tect him  from  the  effect  of  this  sort  of  lease, 
than  in  the  other  cases;  for  this  would  raise  a 
question  of  right  as  between  the  tenant  for  life 
and  the  reversioner ;  because  the  lessee  has  a  right 
to  cover  himself  from  consequences  by  taking 
appropriate  dovenants  from  the  lessor,  on  which 
he  would  be  entitled  to  recover  a  compensation 
from  his  assets,  in  case  of  any  breach  of  the  co- 
venant that  he  has  power  to  demise.  So  that 
while  the  lessee  may  be  really,  in  any  event,  pro- 
tected, the  reversioner  may  be  injured  if  the 
terms  of  the  power  are  not  strictly  pursued. 


On  the  5th  o^  Sept  ember  j  1803,  IjovA  Vernon 
granted  this  lease  of  the  premises  which  are  the 
subject  of  the  present  action  for  ninety-nine  years, 
if  three  lives  should  so  long  endure,  at  the  yearly 
rent  of  2/.  I  do  not  think  it  necessary  to  dwell 
upon  the  quantum  of  the  rent,  for  the  principle 
of  construction  to  be  applied  to  it  must  be  the 
same,  whatever  the  amount  may  be.  That  rent 
which  is  found  to  be  the  ancient  and  accustomed 
rent,  is.reserved  payable  at  Michaelmas  and  La^- 
day  in  every  year.  Then  after  the  covenant  to 
pay  the  rent,  it  is  provided  in  the  lease  that  if  the 
rent  shall  be  unpaid  by  the  space  of  fifteen  days, 
and  no  sufficient  distress  be  on  the  premises,  it 
shall  be  lawful  for  the  lessor  to  enter  and  possess 
the  premises,  free  from  the  lease. 

Now 
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Now  the  question  is  ndt  merely  whether  this       isiy. 
clause  is   conformable  to  the  words  of  the  first    J^"^ 

Dob,  dein. 

power,  contained  in  the  settlement,  to  demise  the  Ran  Jbiuit 
property  of  Lfady  Vernon  for  lives  or  years  de-  v. 
terminable  on  lives;  for  beyond  4II  question  it  is  udothen. 
not;  but  it  is  in  effect  whether  any  latitude  of 
construction  can  be  admitted  in  a  case  of  this 
sort,  so  as  to  let  in  the  whole  of  the  terms  of  the 
proviso  in  the  lease,  as  it  stands,  and  render  it 
constructively  consistent,  with  the  requisition  of 
the  leasing  power.  In  looking  into  an  insfru- 
ment,  with  a  view  to  learn  the  intention  of  the 
parties,  the  examination  must  be  made  with  refer- 
ence only  to  the  instrument  itself^  and  no  cog- 
nizance can  be  taken  of  extrinsic  ipatter  not  ex- 
pressly referred  to.  It  has  been  argued  at  the 
Bar,  that,  as  the  settlement  only  requires  a  power 
of  re-entry,  it  must  be  taken  that  the  settlor 
meant  to  require  only  such  a  power  as  is  reason- 
able; and  that  any  power  of  re-entry  might  be 
inserted  which  should  be  qualified  by  reasonable 
.conditions:  and  it  is  said,  that  as  there  is,  in 
fact,  a  power  of  re-entiy  reserved  in  the  lease, 
the  terms  of  the  requisition  in  the  power  of  leas- 
ing are  satisfied,  notwithstanding  there  are  con- 
ditions added  in  restraint  of  that  power;  because 
those  conditions  are  reasonable.  Tlie  objection  to 
that  unsatisfactory  and  imperfect  compliance  is, 
that  no  one  can  be  entitled  to  judge  of  the  rea-t 
sonableness  of  the  qualifications  which  the  te- 
nant for  life  may  choose  to  introduce.  Who  is 
to  decide  it?  a  Judge  or  a  Jury  ?  or  is  the  tenant 
for  life  to  be  the  arbiter  of  it?    It  surely  can- 

A  A  3  not 
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not  be  supposed,  that  the  author  of  this  settle* 
inent,  when  she  created  this  power  to  lease  in  the 
Earp^B^BY  Words  which  she  has  used,  meant  that  the  tenant 
fot  life  might  qualify  the  right  of  rb-entry  di- 
rected to  be  reserved,  in  toy  manner  he  pleased. 
That  would  be  most  absurd ;  for  by  introducing 
correspondent  qualifications,  he  might,  \n  effect, 
lease  out  the  whole  fee. 


V. 

aiici  ot&eri* 


I  am  sorry  to  say  that  I  do  not  feel  the  weight 
of  thfc  argument,  which  was  founded  upon  the 
use  of  the  indefinite  article  in  this  power i  fori 
do  not  see  in  what  respect  the  word  "  the''  would 
have  been  more  useful,  significant,  or  conclusive 
than  this  word  "  a,"  or  in  what  respect  the  use  of 
the  indefinite  article  has  altered  the  meaning,  at 
least  so  as  to  have  given  greater  efficacy  to  the 
import  of  the  terms  of  the  power,  in  favor  of  the 
person  iVho  was  to  ekercise  it,  than  thb  definite 
Article  could  have  dbne.  Passing  that  over,  there- 
fbiie,  thus  lightly,  I  return  to  the  real  subject- 
matter  of  contest  —  the  conformity  of  the  pro- 
viso with  the  power.  [His  Lordiship  then  stated 
the  words  of  the  proviso  in  the  lease,  and  of  the 
power.]  The  objection  to  that  proviso  is  two- 
fold—first, because  by  the  covenant,  the  power 
of  re-entry  is  not  given  on  the  non-payment  of 
the  rent,  but  at  a  certain  period  after,  namely, 
fifteen  days:  and  secondly,  because  the  rever- 
sioner cannot  even  then  enter,  if  there  should  be  a 
sufficient  distress  on  the  premises.  If  either  of 
these  objections  should  prevail,  it  must  be  fatal 
tb  the  title  of  the  defendant  in  error.     I  shall 

avoid 
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avoid  saying  any  thing  decisively  either  wayi  as  1819, 
to  whether  such  an.  enlargement  of  time  alone  ^^^^^ 
would  be  destructive  of  this  lease.    I  have,  cer-  E«ri  Jbiuit 

andotlien 

tainly,  very  considerable  douJbt  upon  that  point;  «!• 

for  there  may  be  something  in  the  notion  which  and  otbeiv. 
appears  to  prevail,  that  that  condition  would  be 
nothing  more  than  what  would  be  reasonable 
in  so  relaxing  such  a  right;  and  as  that  no- 
tion, though  perhaps  erroneous,  may  be,  notwith- 
standing,, very  general,  I  should  not  be  disposed 
to  hold  this  lease  invalid  on  that  ground  alone, 
out  of  respect  to  the  principle  of  the  maxim 
cotHfnunis  error  [facit  Jus],  which  may  be 
thought  to  apply  to  that ;  but  I  must  say,  on  the 
other  hand,  that  the  words  of  the  power  being 
plain  and  specific,  we  are  left  without  any  dis- 
cretion to  go  out  of  its  terms,  whatever  inclina* 
tiou  we  might  have  to  do  so^  on  that  or  any  other 
such  ground.  Wheire  the  ancient  reut  is  required 
to  be  reserved  and  made  payable  at  the  usual 
tithes,  which  must  necessarily  be  on  given  days, 
and  that,  on  non-paymept  at  the  day,  a  power  of 
re-entry  must  be  reserved,  th^it  power  must  be 
followed,  and  the  lease  must  be  made  puk-suant 
to  that  power :  now,  certainly,  a  power  to  re- 
enter, if  the  rent  be  unpaid  at  Candlemas^  is  not 
consistent  with  a  power  to  enter  fifteen  days  after 
that  time  when  the  rent  has  become  due.  If, 
then,  the  terms  of  a  power  are  to  be  taken  as  the 
criterion  for  construing  it,  as  such  a  deviation 
would  derogate  from  the  remainder-man's  right  to 
re-enter  so  required  to  be  reserved  to  him,  such 
a  qualification  may,  perhaps,  seem  to  be  in  sub- 
stance not  within  the  power.     I  repeat,  however, 

A  A  4  that 
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i«ia.      that  I  do  not  mean  to  rely  on  the  inadmissibility  of 
""•^^^"^"^      that  condition.     As  to  the  argument,  that  a  hard- 
Earl  /brsby    ship  is  thrown  upon  the  lessee  unless  the  right  to 
r.         re-enter   be  qualified  with  some  reasonable  con- 
arid  other*,    dition,  I  must  deprecate  all  consideration  of  any 
sucli  suggestion ;  because  Judges  are    bound    to 
expound  an  instrument  according  to  their  best 
judgment,  without  adverting  to  hardship  on  one 
side  or  the  other.    The  terms  of  the  power  are 
their  only  criterion;   but  whatever  hardship  there 
miglit  be,  it  is  convertible,   and  may  affect  either 
party  equally ;  for  the  reversioner  is  as  much  en- 
titled to  complain,  if  he  does  not  succeed  to  the 
property  according  to  the  intention  of  the  donor, 
as  the   lessee  has  if  he  mistake  the  construction 
of  the  power  under  which  he  derives  his  title  to 
his  lease;  and,  indeed,  much  more  so,  for  the  lessee 
has  his  remedy  against  the  assets  of  the  lessor, 
whilst  the  reversioner  has  no  remedy  over.    There 
is, '  however,    in  point  of   fact,   no  hardship  on 
the  tenant,  whether  he  is  obliged  to  pay  his  rent 
at  Michaelmas  or  within  fifteen  days  after.      On 
«ome    certain    day  it  must  be  paid,  and  being 
aware  of  the  time,  he  ought  to  be  prepared  for 
its  payment,  at  whatever  day  it  may  be  fixed. 
Whatever  other  difficulties  I  might  feel,  before  I 
could  aver  that  in  my  opinion  the  extension  of 
the  time  alone  would  be  fatal  to  this  lease,  on  the 
second  point,  I  cannot  entertain  any  ck)ubt  (ex- 
cept that  which  I  derive  from  the  . difflfirence  of 
opinion  expressed   by  learned^  men)  that  the  re- 
straining this   power  of  re-entry,  not  only,    in 
case  the  rent  should  not  be  in  arrear  for  fifteen 

days; 


andotkcn* 
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days  ;  but  also  in  case  there  should  be  a  sufficient       1819. 
distress  on  the  premises,  is  inconsistent  with  the    ^^^^^ 
terms  prescribed  by  the  leasing  power ;  because   ^^'^^JIJT 
that  last  condition  certainly  throws   on  the  re-        -  ^• 
niainder-man  a  serious  difficulty  not  warranted  by 
the  power.     If  then  the  first  objection  be  held 
to  be  good  by  so  many  learned  persons,  this  se- 
cond must  be  considered  to  be  so  by  all ;  because 
that  restriction  of  the  power  of  re-entry  is  a  fur- 
ther and  much  more  important  accumulation  of 
the  difficulties  of   the  reversioner.      Under  the 
power  to  lease,  there  can  be  no  doubt,  that  if  the 
rent  should  be  unpaid  on  the  day  on  which  it  was 
made  payable,    or   at  most  within   fifteen    days 
after,  then  the  right  of  re-entry  was  given  and 
intended  to  be  given ;  and  it  would  be  the  fault 
of  the  lessee  if  he  should  suffer  his  rent  to  run 
in  arrear  when  he  might  pay  it  in  due  time :  but 
if  he  neglect  to  do  so,  is  he  to  be  also  allowed 
by  a  contract  between  himself  and  the  tenant  for 
lite,  whose  interest  in  that  respect  is  adverse  to 
that  of  the  reversioner,  to  throw  upon  the  rever- 
sioner .or  his  agents  the  charge  of  employing  per- 
sons to  examine  the  premises  for  distrainable  pro- 
perty,   at  the  hazard  of  failing  in  ejectment  by 
reason  of  that  search  proving  ineffiEctual?    Many 
inconveniences  were  pointed  out  by  the  plaintiff's 
counsel  as  resulting  from  such  a  I'estriction ;  and 
we  cannot  but  consider  those  difficulties  to  be 
very  disadvantageous  to  his  rights :  and  it  seems 
to  me  to  be  a  monstrous  proposition  to  maintain, 
that  a  tenant  for  life,  without  any  authority  given 
hini  by  the  power  which  ^yas  necessary  to  enable 

him 
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1B1§#  him  to  make  such  a  leasee  may  onerate  ihe  l<e-^ 
Dm  doib  v^'^i^*^  ^y  iniposing  terms  upon  the  right  of  re- 
^iteT  ^*^*^y>  ^hich  may  be  extremely  iQconvenieut  to 
^  ^  ^  hka,  and  very  injurious  to  his  interests.  Then, 
'  aMidtbtfit»  if  vre  look  to  the  other  part  of  the  settlement^ 
Are  shall  find,  that,  with  respect  to  a  great  part  of 
thee»tate>  the  power  of  re-entry  is  prescribed  in 
different  terms  from  those  of  the  leasing  power 
no\0^  before  us :  and  I  am  entitled  to  assume,  that 
when  Miss  Mansd  fixed  the  right  of  re-entry  in 
one  case  at  twenty-eight  days  after  the  rent  be- 
came due,  she  meant  tliat  the  rent  should  be  paid 
at  the  time  fixed  where  she  had  not  given  the 
indulgence  of  any  time.  She  has  herself  made 
the  distinction^  and  whether  reasonable  or  not  is 
not  for  us  to  judge ;  for  she  is  the  legislator,  and 
her  express  directions  must  be  conformed  with, 
if  the  law  will  permit  them  to  be  carried  into 
execution.  Another  observation  which  arises 
upon  the  different  terms  of  the  powers  is,  that 
the  leases  of  the  mines  (and,  under  the  second 
power,  of  the  manors,  messuages  and  lands  also) 
must  be  made  to  take  effect  in  possession,  and 
net  in  reversion  ;  whereas  leases  under  the  power 
before  us  may  be  made  to  take  effect  in  possession 
or  in  reoersion;  and  the  distinction  which  I  take 
on  that  is,  that  the  fact  of  the  sufficiency  or  in- 
Bufliciency  of  distress  could  not  be  contemplated 
with  a  view  to  a  lease  to  take  effect  in  reversion; 
for  the  provision  for  re-entry  in  default  of  suffi- 
cient distress^  as  applied  to  leases  in  reversion 
when  the  lessee  might  not  be  in  possession  for 
twenty  years  to  come,  would  be  absurd.    Then 

it 


it  was  said  that  the  question  here  is  not|  whether  tsm. 
the  words  of  those  qualifications  are  noticed  in  J**"^^*^ 
the  power ;  bul^  whether  it  be  not  a  reasonable  stri  i*dtst 
construction  of  the  power^  that  the  lessor  should  »> 
agree  not  to  put  an  end  to  the  interest  of  the 
Itssee  for  non-pdymetit  of  rent,  unless  in  the  cidse 
of  there  being  no  sufficient  distress.  But  the 
question  contitliially  recurs,  does  not  thd  insertion 
of  that  qualification  break  in  upon  the  cleat  ex- 
press intention  of  the  parties  to  the  deed  of  sdb- 
tlement?  In  this  particular  casd  the  lease  was  in 
possession,  but  that  does  ndt  at  all  alter  the  con^ 
struction  of  the  poWer.  I  merely  throw  this  out 
as  to  the  leases  in  reversion^  as  a  cirdumstanoey 
amongst  others,  which  guides  us  to  the  intent  of  \ 
the  creator  of  the  power,  and  shews  it  to  be  im- 
possible that  the  settlor  could  have  intended,  that 
the  tenant  fbr  life  was  to  deal  with  the  lessees 
whose  leases  were  to  take  effect  in  teversioti,  on 
the  contemplation  that  there  would  be  a  suffici- 
ency of  distress  as  a  remedy  for  securing  the  rent;  • 
or  indeed-  any  other  remedy  than  the  poWer  of 
re-entry,  during  all  such  time  as  the  leases  should 
continue  in  reversion.  Id  th«  way  iil  which  it  i& 
^  proposed  to  construe  this  powet^  the  parties  must 
be  supposed  to  have  intended  to  enlarge  the  right 
of  the  lessee.  It  is  admitted,  on  all  sides,  that  a 
right  of  re-entry,  if  the  rent  was  not  paid,  wafe 
intended ;  but  then  it  has  been  urged,  that  if  there 
be  a  sufficient  distress,  that  right  may  be  sus^ 
pended  during  the  whole  residue  of  the  term« 
The  effect  of  that  would  be,  that  the  tenant  for 
life,   who  has  received  in  advance  a  large  fine» 

premium. 
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I8lt.      premium,  or  foregift  (to  the  amount  of  3000/^ 


Dm  dent     ^^^  instance),  is  to  have  all  the  benefit  of  the 
J^J»J»»*   demise  against  the  reversioner,  and  he  is  to  l>c 
•.         excluded  for  the  whole  term,  because  the  Judges 

•adothem  maybe  of  opinion  that  this  clause  inserted  on  the 
behalf  of  the  lessee  is  a  reasonable  clause.  It 
cannot  be  denied  that  it  would  certainly  be  a 
reasonable  clause  in  a  general  point  of  view ;  but 
in  this  particular  case  it  is  in  direct  contravention 
of  the  intention  of  the  settlor  of  the  estate  in 
favor  of  the  reversioner ;  because  it  would  suspend 
that  right  of  re-entry  which,  beyond  all  doubt, 
was  intended  to  be  given  at  some  certain  time,  if 
the  rent  should  then  be  unpaid. 

Tqt  these  reasons  it  seems  to  me^  that,  as  the 
settlor  could  not  have  intended  that  any  other 
power  of  re-entry  should  be  reserved  than  one 
which  should  enable  the  reversioner  to  enter  on 
the  non-payment  of  the  rent,  unconditionally,  the 
lessor  has  not  had  due  regard  to  that  intention 
in  making  the  lease  in  question;  and  therefore  I 
think  that  the  judgment  of  the  Court  below  in 
holding  that  lease  to  be  a  good  execution  of  the 
power  is  erroneous. 

As  to  the  other  question,  whether  the  prior 
leases  were  properly  received  in  evidence,  I  shall 
content  myself  with  merely  referring  to  the  case  of 
Baynham  y.  Guy's  Hospital^  and  the  other  cases 
cited  by  my  Brother  Park^  with  all  of  which  my 
Brother  Graham  and  myself  have  been  long  ac- 
quainted, as  being  quite  decisive  on  that  point. 

They 
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TTiey  have  been  always  considered  good  law :  and       isro. 
I  take  it  that  they  have  settled  that  former  leases     ijoB^dem. 


cannot  be  read  in  evidence  to  shew  the  intention   ^^3,^,, 


of  the  parties  with  respect  to  others  made  sub- 
sequently. 

Then  on  the  subject  of  authority  we  have  the  de- 
cision of  the  King^s  Bench  in  the  case  of  Cost 
V.  Day^  which  appears  to  me  to  be  conclusive  on 
the  second  point;  and  (I  think  it  material  to  ob- 
serve) that  case  was  sent  for  the  opinion  of  the 
Court  of  Law  by  a  most  able  Judge  (Sir  JVilliam 
Grant)  and  it  is  very  singular,  if  Hotley  v.  Scot 
'was  to  be  considered  as  a  decision  by  which 
Courts  should  abide,  that  so  learned  a  Judge 
should  direct  a  case  to  be  sent  with  precisely  the 
same  question  to  the  same  Court— the  King^s 
Bench.  In  the  estimation  of  that  learned  person, 
therefore,  the  case  of  Hotley  v.  Scot  could  not 
have  been  considered  as  an  authority;  and  he 
must  have  concluded  that  there  was  no  decision 
extant  upon  the  question.  When  we  find  that 
in  that  case  {Coxe  v.  Day)  the  Judges  of  the 
Court,  stopping  the  plaintiff's  counsel  in  reply, 
unanimously  concurred  in  the  opinion  stated  in 
the  certificate,  that  the  lease  there  was  void,  as 
not  being  conformable  to  the  power,  it  is  a  de- 
cision (and  it  is  the  only  one  upon  the  subject) 
from  which  we  cannot,  I  think,  depart.  I  there- 
fore cannot  but  concur  in  the  opinion  which*  has 
been  delivered  by  my  learned  Brothers,  Mr.  Jus- 
tice Burrough  and  Mr.  Justice  Park. 

Dallas,  C.  J. 


SMm 
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t9i».         jyAjfj,}iBs  C.  #.    Thjs  case  hf^  ^een  i^epeatedlj 

'^^'*'  ^gup4  1^*  the  bar,  aad  most  aWy  certainly  upon 
£ari  iB&sAT  e^ich  .QCcasiOQ^  ^d  the  subiefCt  h^s  been  CKhausted 
.of  ob^^yation  and  authprity*  It  now  appe^s 
that  not  only  the  two  Courts  differ  in  opinion, 
but  there  is  a  difference  ^Iso  between  the  learned 
Jw<^3  Jthis  jd^y  pi:esent.  The  question^  therefore, 
ijrMtev.er  th^e  ^esujjt  maybe,  must  be  considered 
Si9  ffsxe  of  pp^ide^able  doubt  and  difficulty. 

The  p;rincipLes  vWjb^cb  apply  to  cases  of  this  de- 
scription ^e  np.t  in  dispute,  and  the  leading  rule 
.1^  beep  already  stated  in  the  course  of  this  day. 
^x>  i^t^nt  c^n  he  implied  against  that  which  is 
j](|aiply  expressed ;  but  if  there  be  a  doubt  upon 
,the  Aji^ords,  the  construction  must  be  reasonable, 
.and  according  to  the  intent  o^  the  parties,  as  it 
is  to  be  cpUected  from  the  whole  instrument, 
^comparing  the  different  parts  with  each  other — 
.apd  I  say  from  the  instrument ;  because  if  from 
that  a  clear  intent  can  be  collected,  a  Court  is  not 
at  liberty  to  go  out  of  it  j  or  to  engraft  upon  it 
what  may  appear  to  itself  to  be  reasonable;  for 
this  would  be  not  to  construe  but  to  make  a^eed 
for  the  party  :  and  the  question  is  not  what  the 
power  ought  to  have  been ;  but  what  it  is.  The 
power  in  question  relates  to  leases  of  different 
/descriptions-rto  leases  determinable  on  lives^  on 
which  the  ancient  rents  are  to  be  reserved  j  and 
to  leases  for  years  at  the  best  or  most  improved 
rent.  The  former  were  to  contain  a  proviso  for 
re-entry  generally,  for  non-payment  of  rent:  the 
latter  were  to  contain  a  proviso    for    re-entry 

twenty- 
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twenty-eight  day«  after  tke  rent  dioiild  >be  in      W». 


arrear  and  unpaid.     Tiie  present  case  is  of  .the    ski^,  a^o. 
first  description.  'E.ru«i«r 

It  is  objected  that  the  clause  of  re^^entiy  'vanfis 
from  that  directed  by  the  power  in*  two  respects** 
first,  by  making  the  right  of  re-entry  to  arise,  not 
upon  non-payment  of  the  rent,  generally ;  but*^ 
teen  days  after  such  non-paymenW^and,  Mcondly, 
by  giving  it  only  in  case  there  shall  .be  no  sufficient 
distress  to  be  had  or  taken  on  the  premises  or 
any  part  thereof.  I  shall  examine  bach  of  ttfaese 
objections  separately :  and  first  as  to  the  fifteen 
days.  The  power  is  silent  in  this  respeot,  direct- 
ing a  right  of  re-entry  on  non^^payment  of  rent; 
and  saying  nothing  more.  It  has  not  been  con- 
tended, that,  if  the  lease  had  followed  the  power, 
and  there  had  been  no  mention  of  time,  the  clause 
for  re-en  try  would  have  been  uncertain ;  or,  taking 
it  to  be  sufficiently  certain,  that  the  right  would 
not  have  accrued  on  the  rent  becoming  in  arrear: 
nor  has  it  been  argued  that  such  would  not  have 
beep  a  good  execution  of  the  power.  It  is  clear, 
therefore,  that  the  words  added  prodiiee  an 
effect  different  from  that  which  would  have  fol- 
lowed, if  the  words  of  the  power  had  beenpM- 
sued;  and  that  that  effect  is  to  converts  preseilt 
into  a  future  right.  In  case,  therefore,  ^  -the 
death  of  the  tenant  for  life,  the  right  of  the  re- 
mainder-man to  re-enter  fbr  non-payment  of  rent 
would  be  postponed  by  tiie  proviso  ^  for  fifteen 
days  beyond  the  time  when  it  would  have  arisen 
if  the  words  of  the  power  had  been  followed. 

The 
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1819.       The  doctrine  iii  Coke  Littleton  {a)  has  been  this 
^    Dob  dem.    ^V  referred  to  in  support  of  the  lease ;   but  I 
^v^otitoln^   understand   that   section    differently;    for  a  dis- 
^-  tinction  is  there  taken  between  a  right  to  re-enter 

■Bdotiien.    generallyi  on  non-payment  of  rent,  and  a  right 
to  re-enter  after  a  specified  time,  which,  in  the 
latter  case,  it  is  said  must  depend  on  the  time 
specified  in  the  condition,   and  is  therefore  va- 
rious, being  matter   of  agreement  in  each  case 
between  the  parties;  thus  excluding  the  notion 
tibat  there  is  any  such  thing  as  reasonable  time 
abstractedly  considered.     It  is  to  be  considered 
then  on  what  grounds  the  proviso  in  this   case 
can  be  said  to  be  a  due  execution  of  the  power : 
and  the  first  ground  I  take  is  this.     It  is   said, 
that  as  the  power  directed  a  proviso  for  re-entry 
on  non-pajonent  ef  rent  generally,   and  without 
specification  as  to  time,  it  must  be  intended  that  a 
reasonable  right  of  re-entry  was  intended,  and  that 
the  time  given  is  a  reasonable  time.     But  to  this  I 
cannot  agree;  because  it  is  an  intendment  against 
express  words,   and  words  of  clear  and  definite 
meaning;  for  the  right  of  re-entry  is  to  accrue  on 
non-payment  of  rent ;  and  the  time,  when  a  right  is 
to.  attach,  is  as  well  specified  by  the  occurrence 
of  an  event,  as  if  time  itself  were  expressly  men- 
tioned :  and  here  the  event  ia  specified,  namely, 
the  non-payment  of  rent.     It  is,  however,  said, 
that  the  intention  of  the  party  is  to  be  consider- 
ed, and  that  it  is  unreasonable  to  suppose  that  she 
could  have  meant  a  provision  of  so  much  harsh- 

(c)  See.  326. 
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ness,  as  that  a  tenant  should  be  ejected  the  very  IBIO. 

moment  his  rent  was  in  arrear.     But  the  intention  ^^^^  ^^^ 

of  the  party  is  only  to  be  considered  as  it  is  to  ^^^^^ 

he  collected  from  the  instrument  itself:  and  on  f. 

.  .  SmitH 

the  instrument,  so  considered,  I  can  entertain  no  and  oiben. 
doubt  of  what  the  settlor  meant;  l^ecause  she  has, 
to  my  understandings  made  use  of  plain  and  clearly 
intelligible  words.  But  supposing  it  to  be  a  pro- 
vision of  harshness,  which  it  would  be  fair  to  urge 
if  the  words  of  the  power  were  doubtful,  and  I 
agree,  therefore,  that  it  is  fairly  urged  by  those 
who  so  consider  them ;  yet  if  the  words  be  suffici- 
ently clear,  we  are  not  at  liberty  to  enter  into  the 
consideration  of  harshness:  and  still  less,  to  set 
up  what  our  notions  of  harshness  may  be,  to 
justify  a  departure  from  the  power.  What  the 
power  orders  to  be  done  must  be.  done ;  foi*  this 
one  reason  is  of  itself  sufficient,  that  it  does  so 
order.  It  is  next  urged,  that  looking  to  other 
provisions  in  the  same  deed,  and  applying  them 
to  the  question  of  intention,  the  power  must  be 
taken  to  intend  what  the  party  executing  it  has, 
in  eiFect,  done,  and  when  twenty-eight  days  arc 
expressly  ordered  to  be  given  in  the  case  of  leases 
for  years,  in  which  the  rent  would  be  of  the  real 
value,  can  it  be  supposed  (it  is  asked)  that  in  the 
case  of  a  rent  merely  nominal,  a  right  of  immediate 
entry  would  be  intentionally  prescribed?  Com- 
paring, therefore,  the  two  cases,  it  is  said  the 
proviso  was  intended  to  give  time  in  each  in- 
stance; and  that  the  reason  would  be  stronger  for 
postpQuing  the  right  of  re-entry  in  the  former, 
and  making  it  immediate  in  the  latter  instance. 

VOL.  VII.  B  B  But 
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1819.  But  here— again  protesting  against  departing  from 
^^■^^^  plain  words,  and  supposing  myself  at  liberty  to 
Earl  jbr»»y    considcr  what  the  intention  was— on  what  ground 

and  others  .  .      ^ 

V.         am  I  to  ipifer  tjiat  it  was  intended  to  give  fifteen 

Smith 

Rnd  otbery.     days  for  payment  of  rent  in  a  case  in  which  th(5 
power  says  nothing  of  the  kind?  Is  it  because  in 
another  case,  and  of  a  different  description,  time 
is  given,  when  it  is  said  there  was  less  reason  for 
giving  it?    On  all  legitimate  grounds  of  construc- 
tion^ I  feel  myself  bound  to  reason  differently. 
If  the  party  distinguish  for  himself,  I  am  not  at 
liberty  to  destroy  the  distinction.     Nothing  being 
said  as  to  time  in  the  one  pase,  and  time  being 
given  in  another,  proves,  at  least,  that  time  wa^ 
under  consideration ;  and  even,  if  in  the  case  of 
a  single  proviso,  a  reasonable  time  could  be  im- 
plied from  the  generality  of  the  power,  I  shoul4 
say  emphatically  that  in,  this  case,  it  cannot  be 
imphed ;  because  the  second  provision,  if  to  oper- 
ate at  all,  tfirows  light  upon  the  first,  and  shews, 
that  when  time  was  intended  to  be  given,  it  is  so 
expressed.    Thus  the  case  appears  to  me  on  prin- 
ciple.   The  case  of  Jones,  d.  Cowper  v.  Vernetf  ha^ 
been  cited,  as  shewing,  that  where  the  power  di- 
rects generally  a  clause  for  re-entry,  a  reasonable 
time  may  be  implied,  although  the  power  i$  silenf 
in  that  respect.    All,  however,  which  that  case 
proves  is,  that  it  was  done  in  the  particular  instance 
without  objection  J  butAvhat  the  decision  would 
have  been  if  the  objection  had  been  made  then  as  it 
is  made  now,  we  can  only  conjecture  one  way  or 
the  other,  as  we  think  that  it  ought  now  to  succeed 
ox  fail.    It  leaves  the  question,  therefore,  as  a  qucsr 
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tion  altogether  new,  this  being  the  only  case  re- 
ferred  to:  and  on   principle  I  am  at  a  loss  to     ^     ^ 

^  '^  Doc,  den. 

understand  how  it  can  be  taken  as  universally  EarUBMBT 
true,  that  when  a  power  prescribes  a  proviso  for 
re-entry  for  non-payment  of  rent,  but  is  silent 
as  to  time,  the  power,  because  it  is  silent,  must 
be  taken  to  speak.  And  what  is  reasonable  time? 
Is  it  to  be  treated  as  matter  of  fact  or  matter  of 
law  ?  Is  it  for  the  Jury  in  the  first  instance,  or 
for  the  Judge  ?  How  is  it  to  be  ascertained  what 
time  is  reasonable  ?  On  looking  through  the  re- 
ported cases,  in  which  it  occurs  as  matter  of  ex- 
press condition,  we  shall  find  it  difiereut  in  almost 
every  different  case.  It  is  sq  here.  As  to  one  set 
of  leases  fifteen  days  are  given;  in  the  other 
twenty-eight.  Shall  I  say  it  is  reasonable  in  the 
former,  and  unreasonable  in  the  latter  ?  Or  what 
measure  am  I  to  take?  In  the  cases  in  the  books^ 
it  is  sometimes  fifteen  days,  sometimes  twenty, 
sometimes  forty-two,  sometimes  sixty ;  in  short, 
it  is  mere  matter  of  convention,  and  therefore 
peculiar  to  each.  Will  any  of  these  cases  furnish 
the  rule?  If  not,  what  other  cases  are  we  to  look 
to,  or  where  is  the  line  to  be  drawn?  These  are 
difficulties  which  press  forcibly  on  my  mind.  It 
is  said,  however,  that  the  party  to  execute  the 
power,  is  to  be  the  judge  of  what  is  reasonable ; 
and  so  he  may  be,  in  the  first  instance,  if  directed 
so  to  do;  but  if  otherwise,  I  should  scarcely 
think  it  ought  to  be  so  left.  But  be  it  so,  the 
difficulty  remains  the  same ;  for^  on  a  question 
arising  between  him  and  the  remainder-man,  who 
is  to  decide  but  a  Jury  or  a  Court?  The  same 
BBii  difficulty 
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difficulty  occurs  as  to  amount.     Is  it  to  apply  to 
two  pounds,  five  pounds,  or  any,  and  if  any,  to 
what  sum  ?    The  same  difficulty  in  drawing  a  line 
as  to  time,  applies  also  to  the  reservation  of  rent 
These  are  objections  to  which  I  cannot  easily  find 
an  answer.     On  the  other  hai)d,  the  line  seems 
plain  and  direct.    When  parties  have  spoken  for 
themselves,  let  Courts  abide  by  what  they  have 
said;  but,    >yhen  words  are  clear,    to  seek  in  a 
doubtful  construction  for  an  uncertain  intent,  in 
order  to  get  rid  of  what  may  appear  harsh,  will 
only  lead  to  litigation,  conjecture,  vexation,  and 
ruinous  expence;  in  a  word,  to  all  which   this 
case  has  already  manifested,  and  will  more  fully 
display  before  it  shall  have  attained  its  close*     We 
are  told,  however,  that,  if  this  objection  were  now 
to  prevail,  it  would  invalidate  a  great  number  of 
leases  in    this  Kingdom    granted  under   similar 
powers.   The  fact  may  possibly  be  so,  and  this  cout 
sideration  demands  caution ;  I  wish,  therefore,  to 
avoid  deciding  expressly  on   this  ground,  what- 
ever may  be  my  view  of  the  subject,  as  there  is 
another  which,  taken  singly,  is  decisive  to  found 
the  opinion  which  I  form.     And   this  brings  me 
to  the  remaining  objection,  viz.  that  part  of  the 
proviso  for  re-entry  which  relates  to  there  being 
no  sufficient  distress  on  the  premises.    And  here, 
again,  the  ground  taken  is  only  an  extension  of 
the  former  ground,   it  is  a  wider  stride  of  the 
same  exceptionable  sort.     All  the  former  obser- 
vations apply,   therefore,    with  increased  force, 
and  I  shall  content  myself  with  referring  to  them. 
It  will  scarcely  be  said,  after  the  case  to  which  w§ 

have 
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have  been  referred,  ofRees,  d.  Powell  v.  King-^ 
in  which  there  was  such  a  proviso  in  the  lease,  and 
the  party  was  nonsuited  for  not  proving  that  he 
haji  searched  ievery  part  of  the  premises,  a  single 
cottage  remaining  unsearched~-  that  such  a  clause 
is  of  indifferent  or   immaterial  operation.      On 
what  ground  then  is  it  now  sought  to  be  justified? 
Pirst,  it  is  said,  that  it  does  no  more  than  the  law 
would  do  without  it,  and  that  therefore,  by  ana- 
logy* it  is  reasonable*     But  to  this  I  answer — then 
leave  it  to  the  law.     If  by  law  tlie  party  will  be 
on  the  same  footing,  in    effect,  without    these 
words  as  with  them,  why  introduce  them  ?    It  is 
said,  however,  that  a  clause  of  re-entry  for  rent 
in  arrear  is  considered  as  in  the  nature  of  a  mere 
security  for  rent;  that  supposing  entry  to  have 
been  made,  still,  if  not  submitted  to>  an  ejects 
raent  must  be  brought;  and  then  that  by  the  sta- 
tute, on  payment  of  the  arrears  of  rent  and  all 
the  costs,  the  proceedings  would  be  stayed,  and 
thus  the  right  to  re-enter  be  destroyed.    To  this 
it  IS  added,  that  by  the  same  statute  the  landlord 
must  prove  that  there  was  no  sufficient  distress  on 
the  premises  ;  so  that  the  law  itself  subjects  him 
to  the  necessity  of  searching  for  a  distress  before 
his  right  to  re-enter  can  avail.     Now  this  is  true, 
applied,  to  a  proceeding  under  the  statute,  and  if 
a  party  shall  elect  not  to  re-enter  under  his  right, 
but  shall  avail  himself  of  the  statute  in  obtaining 
the  benefit,  he  must  take  upon  himself  the  burthen 
and  prove,  because  the  Taw  upon  which  he  pro- 
ceeds says  he  must  prove,  that  there  was  not  a 
sufficient  distress.     But  if  he  choose  to  stand  \\\w\\ 
B  B  3  his 
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1819.  his  Stipulated  right,  and  take  the  chance  of  all 
^^^  the  difficulties  which  may  attend  demand  and  re- 
Earl  jEASEY  entry  at  Common  Law,  as  applied  to  such  right, 
he  is  not  bound  to  distrain,  and  in  this  respect  he 
may  choose  for  himself.  On  the  other  hand,  the 
tenant  may  get  rid  of  the  right  to  re-enter,  by 
paying  up  the  arrears  of  rent  with  costs;  but  he 
may  not  do  this,  or  he  may  not  be  able  to  do  it; 
and  in  either  case  the  landlord  succeeds  without 
having  been  bound  to  search  for  a  distress  :  and 
where  he  stipulates  not  to  be  so  bound,  it  is  com- 
petent to  him  so  to  do.  So  it  would  be  under  the 
statute  in  the  case  of  a  valid  lease ;  but  here  the 
question  is  upon  the  validity  of  the  iSase  itself, 
which  depends  on  a  due  execution  of  the  power^ 
though  I  admit  the  argument  \s  only  urged  to 
shew,  from  a  supposed  analogy,  that  the  proviso 
in  question  is  not  inconsistent  with  a  due  execu- 
tion of  the  power.  But  this  doctrine  was  equally 
resorted  to  in  the  case  of  Coa^e  v.  Day.  It  was  there 
said,  that,  as  the  tenant  coming  in  and  paying 
the  arrears  and  costs  would  be  relieved,  such  a 
clause  was  now  merely  used  in  t  err  or  em  i  but  Lord 
Ellenboroughf  interrupting  the  counsel,  observed, 
*'  Surely  the  direct  power  of  re-entry  is  more  be- 
neficial to  the  landlord ;"  and  "  the  very  provi- 
sion of  the  Legislature  shews  there  is  a  differ- 
ence in  this  respect/'  But  the  case  of  Hotley  v. 
Scot  was  referred  to  as  an  authority  in  favor  of 
this  part  of  the  case :  and  obscurely  as  we  have 
it  reported,  the  particular  point  not  being  at  aU 
adverted  to  in  the  decision,  still,  as  the  decisiom 
must  have  been  different  if  the  objection  now 

made 
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made  had  been  deemed  valid,  I  think  it  in  fair-      wis. 
ncss  may  be  taken  to  be,  as  far  as  we  can  trace    i^^^^, 
what  it  was,  a  decision  in  favor  of  a  power  si*  ^J^*^*?**^ 
milar  to  the  present.    But,  giving  all  the  weight      ^  •• 
that  can  belong  to  this  case  in  point  of  authority,    wuiothai* 
still,  as  a  single  case,  and  a  case  so  imperfectly 
imported,  and  so  militating  as  it  seems  to  me  (and 
I  speak  it  with  deference)  against  first  principles,  I 
should  not  feel  disposed  to  subscribe  to  it  if  it 
were  not  opposed  by  any  other  decision,  which 
however  I  conceive  it  to  be  by  Coxe  v.  Day^  on 
which  so  much  has  been  already  observed,  that 
I  do  not  feel  it  necessary  to  dwell  longer  on  it. 
It  is  in  point,   unless  the  present  case  can   be 
distinguished  from  it  on  the  grounds  on  which      > 
a  distinction  has  been  endeavoured  to  be  raised. 
I  shall  therefore  examine  whether  those  grounds 
are  sufficient  so  to  distinguish  it.    And  first,  it  is 
said,  that  in  the  case  of  Coxe  v.  Day  the  Court 
had  only  to  construe  a  power  prescribing  a  right 
of  re-entry  as  applicable  to  a  particular  lease ;  but 
that  in  this  case  it  is  a  question  of  intention  to  be 
,  determined  on  a  comparison  of  distinct  provisions : 
and  that  from  such  comparison  the  conclusion  re- 
sults, that  the  creator  of  the  power  must  have 
intended  the  proviso  in  question  to  be  such  as  is 
found  in  the  lease.     I  will  not  repeat  what  I  have 
already  said  in  this  respect.    I  deny  that  tl>ere 
is  any  such  ambiguity  or  generality  in  the  terms 
of  this  power  as  to  give  discretion,  or  call  for 
implication  or  intendment,  and  even  comparing 
the  separate  provisions  with  a  view  to  get  at  in- 
tention, if  intention  were  doubtful  on  the  pre- 
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cise  words,  the  reasons  become  stronger  in  my 
view  of  them  against  adding  the  words  in  ques- 
tion. 

The  next  ground  resorted  to  is  that  of  the 
former  leases,  which,  it  is  contended, .  are  ad- 
missible evidence;  and  which  leases  contain  a 
proviso  precisely  similar  to  the  present  as  applied 
to  the  property  in  question.  It  seems  scarcely 
necessary, to  say,  for  it  follows  as  a  consequence 
from  all  I  have  hitherto  observed,  that  in  my 
opinion  these  leases  are  hot  admissible.  Where 
no  uncertainty  results  from  generality,  where 
nothing  is  left  deficient  in  point  of  expif  ssion,  and 
where  there  is  no  reference  to  any  matter  dehors 
the  instrument  itself,  recourse  cannot  be  had  to 
foreign  matter  ;  and  I  think  no  uncertainty  or 
ambiguity  belongs  to  the  instrument  in  question  : 
nor  are  there  any  words  of  reference  to  connect 
it  with  any  other  whatever  in  this  respect.  But 
not  so  in  other  respects ;  for  as  to  the  rent,  when 
former  leases  are  intended  to  govern,  they  are 
expressly  referred  to;  and  it  is  said  '^  the  ancient 
rent"  (that  is  the  rent  then  reserved  by  subsisting 
leases)  "  shall  be  the  rent  under  this  present  power. 
So  as  to  the  power  given  to  let  leases  of  mines, 
they  are  directed  to  have  the  proper  and  usual 
covenants,  such  as  are  usually  inserted  in  similar 
leases ;  but  as  to  the  proviso  for  re-entry  on  non- 
payment of  rent,  there  is  no  reference  to  any  other 
lease,  nor  any  words  making  it  necessary  to  refer 
to  any  matter  extrinsic  of  the  instrument.  But, 
for  the  purpose  of  argument,  if  we  take  the  leases 

as 
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as  admitted,  h6w  do  they  remove  the  difficulty  ?       1819. 
Srcause,  in  former  leases  not  referred  to,  or  even    u^g,  dcm. 
pointed  ati  there  is  a   provision  of  a  particular  ^iJUjotiwro^ 
description,  shewing,  that  when  a  right  of  re-       gjjj^ 
entry  was  intended  to  be  subjected  to  the  want   ^^  *>**^*^ 
of  a  sufficient  distress,  it  is  so  expressed,-^oes  it 
follow,  that  in  a  subsequent  lease  the  same  thing 
is  therefore  to  be  implied  when  not  expressed  ? 
Even .  supposing  the  former  leases  to  have  been 
made  under  a  similar  power,  still  it  would  only 
shift  the  question  from  this  lease  to  those  j  or, 
taking  it  that  the  parties,  by  acquiescing  in  such 
Jeases,  have  put  by  their  own  acts  a  construction 
on  their^words,  it  will  fall  within  the  rule,  that 
what  is  matter  of  legal*  construction  cannot  re- 
ceive explanation  from  the  conduct  of  the  parties* 
Tlie  leases,  if  let  in,  would  with  me  leave  the  dif- 
ficulty where  it  was,  proceeding  on  what  I  doeni 
grounds  of  legitimate  reasoning;  but  it  is  enough  ^ 

to  saj',  that  for  the  reasons  already  given,  I  hold 
them  to  be  inadmissible.  Even  if  looking  out 
of  the  instrument  I  could,  conjecture  that  the 
maker  of  the  power  did  so  intend,  and  would 
have  so  said  if  his  attention  had  been  drawn  to 
the  subject,  it  would  not  be  a  conjecture  on 
which  I  should  feel  myself  at  liberty  to  act. 
But  to  this  case,  as  to  many  that  have  gone  be- 
fore, and  many  that  in  all  probability  will  follow, 
the  important  principle  must  be  applied,  that  the 
intent  is  ta  be  the  rule  of  construction  if  the 
words  will  bear  it  out;  but  if  the  force  of  the 
words  be  such  that  the  intent  cannot  be  com- 
plied 
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^^^^'^     the  words  prevaiL    A  single  observation  on  the 

Eari  jbiubt  casc  of  Codc  V.  Day.     I  admit  it  must  be  taken 

«.         that  in  the  opinion  of  the  Court  below  that  case 

and  others,    and  the  present  are  dissimilar;  but  as  I  cannot 

distinguish   them  on  the  grounds  on  which   the 

decision  proceeded  there,   or  the  argument  has 

been  rested  here,  the  distinction  to  my  judgment 

fails  altogether;   and  Coa:e  v.  Day  itself  being 

considered  by  me  as  properly  decided,  becomes 

with  me  an  authority  in  point. 

On  the  only  remaining  ground — the  general 
clause  for  re-entry  in  the  concluding  patt  of  the 
lease— having  delivered  my  opinion  so  fully  on  the 
other  points,  and  deeming  this  less  material  and 
more  particularly  so,  as  no  reliance  has  been  placed 
upon  it  in  the  course  of  die  several  opinions 
delivered  this  day ;  I  shall  content  myself  with 
referring  to  what  has  already  been  said.  The  re- 
sult is,  that  the  judgment  of  the  Court  of  King's 
Bench  must  be  reversed. 

Judgment  reversed. 


IN 
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IN  THE  HOUSE  OF  LORDS. 


Smith  v.  Doe  [Lessee  of  George  Earl  of% 
Jersey  and  others.] 

The  majority  of  the  Court  of  Error  in  the 
Exchequer  Chamber,  having  been  of  opinion^ 
that  the  judgment  of  the  Court  of  King^s  Bench 
ought  to  be  reversed,  the  defendant  brought  a 
writ  of  error,  returnable  in  parliament,  to  reverse 
that  judgment  of  the  Exchequer  Chamber. 

The  case  was  appointed  to  be  heard  at  the  bar 
of  the  House  of  Lords,  when 

The  Attorney^General  (Sir  R.  Giffbrd)  and 
Puller  argued  on  the  part  of  the  present  plaintiff 
in  error :  and 

Jervis  and  Mauley  for  the  defendant. 

On  the  conclusion  of  the  argument  the  House 
adjourned  to  deliberate  of  their  judgment:  and  in 
the  mean  time,  finding  that  they  required  the 
assistance  and  advice  of  the  Judges,  they  pro- 
pounded the  follpwing  question  to  each  of  them : 

"  Whether— having  due  regard  to  the  true  in- 
"  tent  and  meaning  of  the  indenture  of  the  2d 
"  day  of  July  J  1757,  according  to  the  legal  con- 
"  struction  of  the  several  parts  of  that  indenture, 
"  as  stated  in  the  special  verdict;   and  having 

"also 


1821. 
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isifiT.  <«  also  due  regard  to  the  legal  effect  of  all  the 
1821.  "  ^^^^^  ^"^  circumstances  found  •  by  the  special 
Smith  ««  verdict — the  demise  of  the  5th  of  September^ 
Doe,  «  1803,  as  the  same  is  stated  in  the  special  ver- 
Earl  Jbhsey.]  «*  dict,  IS  for  any  and  what  reasons,  invalid?'* 

Wedaeiday,  The  twclvc  Judges  Iiaving  been  In  consequenc^e 
summoned  to  attend  the  House  of  Lords  for  the 
purpose  of  answering  the  question  proposed  to 
them,  on  this  day  delivered  their  opinions  seria^ 
tim. 


Richardson,  J. — having  very  shortly  stated 
the  case,  and  the  question— proceeded  as  follows : 

I  am  of  opinion  .that  the  lease  of  1803  is  in- 
valid ;  because  I  think  it  is  not  made  in  con- 
formity with  the  leasing  power  contained  in  the 
indenture  of  1757.  The  leasing  power  for  that 
class  of  leases  of  which  the  lease  in  question  is 
one,  requires  "  that  there  be  contained  in  every 
such  lease  a  power  of  re-entry  for  non-payment 
of  the  rent  thereby  to  be  reserved;"  and  the 
question  resolves  itself  into  this,  what  is  the  true 
construction  of  these  words? 

In  order  to  decide  this,  I  must  first  consider, 
whether  the  words  themselves  import  and  convey 
any  distinct  meaning;  and  I  think  they  do:  I 
think  they  mean,  that  the  lessor  should  have 
power  to  re-enter  if  the  rent  reserved  should  not 
be  paid  according  to  the  reservation. 

One 
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One  test,  and  I  think  a  fair  one,  whether  such       ^^^^ 
meaning  is  conveyed  by  the  words  of  this  power,       |Q2i, 
would  be,  to  insert  in  a  lease  a  proviso  for  re-entry,       smith 
expressed  as  nearly  as  possible  in  the  very  words     r^^^ 
of  the  power  itself;  and  then  to  consider  what  ^arUsB^Et.] 
construction  a  proviso  so  expressed  would  require ; 
and  whether  the  meaning  would  be  sufficiently 
distinct  to  be  capable  of  being  enforced  by  a 
Court  of  Justice. 

Suppose  then,  that  in  the  lease  of  1803  it  had 
)been  provided,  that  it  should  be  lawful  for  the 
lessor  or  person  entitled  to  the  rent  "  to  re-enter 
for  non-payment  of  the  rent  hereby  reserved." 
In  that  case  would  the  person  entitled  to  the  rent 
have  been  empowered  to  re-enter  if  the  rent  had 
not  been  paid  on  the  day  of  reservation?  It 
seems  to  me  that  he  would  have  been  so  empow- 
ered; and  that  without  any  delay  or  condition 
otlier  than  the  previous  demand  required  by  the 
commoij  la\v:  for  all  that  he  would  be  bound  to 
prove,  in  order  to  justify  and  enforce  his  re-entry, 
would  be  that  there  was  a  non^paymenty  on  de- 
mand, of  the  rent  reserved  by  the  lease.  If  this 
be  so,  it  seepis  to  me  to  prove,  that  the  necessity  ^ 
of  waiting  fifteen  days,  and  the  necessity  of  prov- 
ing a  deficiency  of  distress  on  the  premises,  im- 
posed by  the  proviso  actually  contained  in  the 
lease  of  1803,  are  conditions  not  warranted  by 
the  leasing  power. 

It  has  been  said,  that  the  leasing  power  requires 
pnly  "  a  power  of  re-entry,"  much  stress  having 

been 


382  CASES  IN    TH£   £XCH>:QU£1^ 

1819.       been  laid  on  the  indefinite  effect  of  the  article  "  a^: 

^_  and  it  has  been  further  said,  that  though  such 

Smith       powcF  of  FC-entry  is  to  be  "  for  non-payment  of 

Doe,         the  rent;'*  yet  that  the  words  "/or  non-payment" 

£wi  j£a%T.]  are  not  equivalent  to  "  on  non-payment/'  but  only 

point  at  the  purpose  or  object  of  the  power  of 

re-entry,  namely,  that  of  securing  the  payment 

of  the  rent. 

It  appears  to  my  mind,  however,  that  although 
the  article  "  a'  be  indefinite;  yet  it  cannot  in  just 
construction  extend  an  indefinite  meaning  to  the 
subsequent  words,  if  they  sufficiently  import  (as 
I  think  I  have  shewn  they  do)  a  distinct  and 
definite  meaningi  In  this  sentence  the  word  **  a" 
seems  to  me  neither  to  add  to,  nor  to  qualify  the 
meaning;  but  that  the  meaning  would  have  been 
the  same  if  that  word  had  been  wholly  omitted, 
and  the  sentence  had  stood  thus — "  So  as  there 
be  contained  in  e\'ery  such  lease  power  of  re-entry 
for  non-payment  of  the  rent  thereby  to  be  re- 
served."* And  as  to  the  observations  made  on 
the  meaning  of  the  words  "  for  non-payment  of 
the  rent;"  although  it  is  true  that  the  word  **for" 
does  often  import  the  purpose  or  object,  and  so 
it  might  here,  if  the  words  had  been  "  a  power 
of  re-entry  for  payment  of  the  rent  :'*  yet  the 
same  word  "  for"  as  often  imports  the  cause  or 
occasion  of  that  which  is  predicated :  and  such  I 
think  is  its  import  here,  where  the  words  are 
"  a  power  of  re-entry  for  non-payment  of  the 
rent,''  meaning  on  occasion  of  the  non-payment. 

If 
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If  the  words  of  this  leasing  power  import,  as  I       ]8i9. 
i:x)nceive  they  do,  by  themselves,  a  distinct  and     ^^^""^ 
definite  meaning,  I  think  it  follows,  that  the  fact,       smith 
stated  in  the  special  verdict,  respecting  the  usual       x>oe, 
and  accustomed  form  of  leases  of  the  estate  men-  Ea^urwwsY.j 
doned  in  the  marriage  settlement,  can  have  no 
legal  effect  on  the  construction  to  be  put  on  these 
words.     Such  evidence,  I  conceive,  is  never  ad- 
missible in  the  construction  of  a  written  instru- 
ment, unless  the  words  of  the  instrument  itself 
import  a  reference  to  something  extrinsic,  or  un- 
less the  words   involve  some  latent' ambiguity, 
that  is,  an  ambiguity  not  appearing  on  perusal  of 
the  instrument  itself,  but  which  becomes  apparent 
x>n  applying  its  provisions  to  the  subject-matter. 
The  words  of  this  leasing  power  in  that  part 
which  respects  the  clause  of  re-entry  seem   to 
jr\e  to  involve  no  latent  ambiguity,  nor  to  import 
any  reference  to  any  thing  extrinsic;  although 
some  former  parts  of  the  same  leasing  power  do 
import  such  reference,  namely^   where  it  is  re- 
jquired  that  the  lands  to  be  leased  for  lives  should 
be  such  lands  as  were  in  lease  for  lives  at  the 
time  of  making  the  settlement,  and  that  the  rents 
to  be  reserved  should  be  the  ancient  rents  or  rents 
as  great  and  beneficial. 

I  adpiit  that  a  Court  is  bound  to  look  at  every 
part  of  a  written  instrument  in  order  to  ascertain 
the  meaning  of  the  parties  in  a  particular  part- 
But  I  think  it  by  no  means  follows  because  this 
settlement,  in  respect  of  the  rack  rent  leases,  ex- 
presses that  the  tenant  is  to  be  allowed  twenty- 
eight 
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181D*       eight  days  for  payment,  that,  therefore,  it  Was  in- 

^^^^      tended  in  respect  of  the  leases  for  lives  to  give 

Smith       a  Similar  or  any  allowance  of  time  which  is  not 

Doe,        only  not  expressed,  but  which  appears  to  me  to 

]^i  Jersey.]  be  at  variance  with  what  is  expressed.     Supposing 

however  it  were  possible  on  this  ground  to  get 

rid  of   the  objection,  made  against  the   lease  of 

1803,  in'rcspect  of  the  alloAvance  of  fifteen  ^ays; 

af^other  and  still  more  decisive  objection  remains, 

namely,  that  this  lease  fetters  and  confines  the 

powei".  of  re-entry  to  such  cases  only  where  there 

is  a  want  of  sufficient  distress — 3,  condition  which 

appears  to  me  to  be  equally  inconsistent  with  the 

power  applicable  to  leases  for  rack  rents,  and  to 

that  which  is  applicable  to  leases  for  liyes. 

The  case  of  Coa:e  v.  Daj/  («),  which  I  think 
was  rightly  decided,  appears  to  me  to^be  in  point; 
and  I  cannot  draw  any  distinction  which  is  satis- 
factory tor  my  own  mind,  from  the  circumstance, 
that  the  leasing  power  there  allowed  a  period  of 
twenty-one  days  for  payment ;  whereas  the  leasing 
power  now  under  consideration,  as^to  the  leases 
for  lives  expresses  no  such  allowance.  It  is  true 
that  in  Coxe  v.  Day  the  case  of  Hotley  v.  Scot{b) 
does  not  appear  to  have  been  cited;  and  it  seems 
that  in  the  last  mentioned  case  a  similar  objection, 
taken  to  a  lease  granted  under  a  power,  was  over- 
ruled by  the  Court  of  King* s  Bench.  On  what 
ground  the  Court  proceeded  we  are  not  apprised, 
auid  being  obliged  now  to  make  our  election  bc- 

(a)  13  East,  118.  (h)  Loflt  310.— Sec  also  Mr.  But- 

kr^s  MS>S.  uote,  ante,  p.  343. 

tweeu 
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Iwten  the  two  authoritiesi  I  must  express  my       MW. 
concurrence  with  that  of  Coxev,  Day^  ^^^^ 

Smith 

It  has  been  suggested  that  the  statute  of  4th       dob,  * 
Geo.  II.  c.  28.,  though  professedly  made  for  the  emI  JmssT.] 
benefit  of  landlords,   does  in  effect  take  away 
their  right  of  re-entry  at  common  law,  and  con- 
fine them  in  all  cases  to  the  statutable  remedy 
thereby  given,  which  remedy  can  never  be'  ex- 
ercised without  proof  that  no  sufiicient  distress 
was  to  be  found  on  the  demised  premises  counter- 
vailing the  arrears  then  due.    And  I  think  it  must 
be  admitted  that  this  construction  of  the  statute^  ' 
if  it  be  the  true  construction,  furnishes  a  suffix 
cient  answer  to  the  second  objection  made  to  the 
lease  of  1803 :  for  in  that  case  the  lease  has  only 
expressed  that,  which,  whether  expressed  in  the 
lease  or  not,  the  statute  law  has  provided. 

But  I  cannot  think  that  this  is  the  true  con- 
struction of  the  statute. 

The  object  of  the  statute^  as  appears  to  me, 
both  from  the  recital  and  the  enactments,  was  to 
relieve  landlords  from  certain  inconveniences  to 
which  they  were  subject  by  the  law  as  it  then 
stood,  and  to  give  them  certain  remedies  to  which 
they  were  not  before  entitled ;  but  not  to  deprive 
them  of  any  remedies  or  rights  to  which  they 
were  already  entitled  by  law.  It  contains  no  ne- 
gative or  prohibitory  words,  which  I  think  would 
obviously  have  been  inserted,  if  vthe  intention  had 
been  to  deny  to  the  landlord  the  future  exercise 

VOL.  VII.  c  c  ^  of 
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181^.       of  any  ancient  right.    And  it  Mrould,  as  it  strike* 


me,  be  a  strange  construction  to  hold,  that  the 
sbith       words  apparently  intended  for  the  landlord's  be- 
ijd'ft,        nefitdo,  from  their  generality,  operate  to  extin- 
tiriJBiwirf .]  guish  any  of  his  aticient  rights,  when,   if  such 
had  been  the  intention,  it  would  have  been  so 
easy  and  so  obvious  to  express  it.    That  such 
however  was  not  the  intention  I  think  manifestly 
appears  from  this,  that  wherever  the  new  mode 
of  proceeding  in  ejectment  given  by  the  statute 
is  pursued,  the  statute  declares  that  '^  then  and 
in  every  such  case  the  lessor  in  ejectment  shall 
recover  judgment  and  execution  in  the  same  man- 
ner as  if  the  rent  in  arrear  had  been  legally  de- 
manded and  a  re-entry  made."    It  refers  to  the 
legal   demand  and  re-entry  as   a  still  subsisting 
mode  of  proceeding,  not  repealed  or  affected  by 
the  statute,  and  thereby  shews  that  the  old  mode 
of  proceeding  was  intended  to  be  left  as  it  was; 
although  the  new  one,  if  adopted,  is  declared  to 
be  equivalent  for  tlie  purpose  of  obtaining  a  valid 
judgment  and  execution.      This,  I  believe,  has 
always  been  considered  as  the  intent  and  eifect 
of  the  statute.     And  although  I  am  not  able  to 
point  out  any  case  where  it  has  been  expressly 
decided  that  the  statute  does  not  take  away  the 
landlords  remedy  at  common  law,  several  cases 
have  occurred  where  landlords  have  so  proceeded 
without  objection  on  that  ground,  and  it  has  been 
taken  for  granted  that  they  were  entitled  to  do 
so.     Doe,  d.  Farster  v.  fFandtass(a),  and  Roe,  d. 

(a)  1  T.  R.  117. 

fTcst 
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ife^  V.  Davis(a),  axe  cases  to  this  effect;  and  so       wie. 
is  1  fF.  Sand.  886,  n.  16  (a),  "^^ 

Smith 

It  has  been  said,  diat  if  the  lease  of  180S  be     ,  b<»«>  , 

rXiNsee  of 

invalidatedi  the  decision  will  shake  many  titles.  EarUBRiEVq 
I  have  no  means  of  knowing  whether  this  obser- 
vation is  well  founded^  or  to  what  extent.  If 
such  should  be  the  consequence  I  shall  regret  it; 
but  I  cannot  feel  that  such  an  apprehension  cah 
afford  a  legitimate  ground  for  deciding  the  pre- 
sent case  otherwise  than  as  the  words  and  legal 
efiect  of  the  instruments  now  under  consideration 
seem  to  me  to  require^ 

Upon  the  whole  therefore  t  am  bound,  for  th<^ 
reasons  before  given^  to  answer  the  question  pro^ 
posed  by  your  Lordships,  in  the  affirmative* 

BesTi  J.*— having  advetted  to  the  words  of  the 
fiower,  observing,  that  they  were  wholly  general 
and  indefinite,-^delivered  his  opinion  nearly  as 
follows :— 

I  consider  the  law  to  be  now  settled,  befyond 
all  contradiction,  -by  a  variety  of  cases,  xione  of 
ifrhich  are  touched  by  the  determination  in  Coxe 
V.  Day,  or  any  other  conflicting  authority,  that, 
ubder  a  general  power,  such  as  this  is,  given  m  a, 
deed  enabling  a  tenant  for  life  to  let  the  property 
tipdn  leases,   requiring  that  he  shall  reserve  ii 

(a)  7  Bast,  363.  (b)  And  see  Ihe,  d.  yaughftm  r, 

Meyler^  2  M.  d?  S.  276. 

c  c  3  power 
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1810.       power  of  re-entry  for  non-payment  of  rent,  an 
1821.       absolute  unconditional  power  to  rcrenter,.  the  ii^ 
Smith      stant  the  rent  is  due  is  not  thereby  necessarily 
^0^  ^^    required.     I  admit  that  any  conditions  with  which 
Earij«R8«Y.]  the  tenant  for  life  may  qualify  the  power  to  be 
reserved  must  be  reasonable  and  legal ;  but  I  con- 
sider that  the  intention  of  the  settlor  is  satisfied, 
in  this  case,  by  the  power  of  re-entry  which  has 
been  reserved  in  the  proviso,   containing,  as   it 
does,    these  usual   and  reasonable  qualifications. 
They  are  qualifications  from  which  no  injurious 
consequences  can  result  to  the  reversioner,  either 
by  lessening  his  security  for  the  payment  of  the 
rent,  or  in  any  other  respect  j  whilst  they  protect 
the  tenant  from  the  danger  of  being  entrapped 
into  an  immediate  forfeiture,  if  indeed  a  forfeiture 
could  be  exacted  from  him  so  long  as  the  rent 
due  to  the  reversioner  should  be  sufficiently  se- 
cured.   It  has  been  settled  that  these  qualifica- 
tions cannot  be  excluded  from  such  a  condition 
as  this  is,  the  object  of  which  is  entirely  the  se- 
curity of  the  rent,  but  by  express  words ;  and  here 
there  are  none  to  be  found.     Nor  is  this  a  new 
'   doctrine  in  law,  or  confined  in  its  application  to 
subjects  of  this  nature :  it  applies  to  every  part 
of  the  law  as  far  as  it  affects  human  conditions. 
If  one  contract  generally  to  deliver  goods,  it  i^ 
not  imperatively  necessary  that   they  should  be 
delivered  on  the  instant :  all  that  can  be  required 
is,  that  they   be  delivered  within  a  reasonable 
time.     If  any  stipulated  service  be  engaged  to  be 
performed,    the  performance  of  it  must  be  in- 
tended to  be  undertaken  within  a  reasonable  pe- 
riod: 
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riod^  and  that  reasonable  period  again  does  not,       l8ia 


in  construction,  exact  the  condition  that  the  con- 


tracting party  shall  occupy  every  moment  of  the  smith 
intermediate  time  in  the  service  to  be  performed,  .  doe, 
to  the  exclusion  of  all  relaxation,  and  to  the  Eari  Jmsey.] 
neglect  of  his  own  affairs.  All  cases  of  this  na- 
ture must  be  decided  with  reference  to  that  com- 
mon principle.  If  cases  were  necessary  to  support 
that  principle,  I  say  this  very  point  has  been  de- 
cided, and  these  very  conditions  have '  been  sanc- 
tioned as  reasonable  and  usual,  valid  and  subsist- 
ing under  such  a  power  as  this.  The  practice  of 
fVestminster  Hallj  and  the  understanding  of  all 
lawyers  in  all  time  have  uniformly  recognized  this 
principle  as  well  as  those  which  I  shall  have  oc- 
casion to  state  hereafter.  The  cases  are  certainly  ' 
very  few.  I  consider  that  that  of  Coxe  v.  Day 
has  nothing  to  do  with  this  question ;  so  far  from 
it  that  if  I  had  had  the  honor  of  a  seat  on  the 
Bench  when  that  was  so  determined  as  it  is  re- 
ported to  have  been,  I  should  have  coincided  in 
that  decision.  Of  the  cases  I  have  alluded  to, 
the  first  which  I  shall  mention,  is  that  of  Jopes^ 
on  the  demise  of  Cowper  and  another,  v.  Verney 
and  others  {a).  I  am  aware  that  this  is  only  a 
negative  authority,  founded  on  the  question  not 
having  been  raised  there,  although  the  oppor- 
tunity was  afforded.  It  proves,  however,  when 
the  industiy  and  learning  of  the  bar  at  that 
period  be  considered  {and  we  find  from  a  note  to 
the  report,  that  the  case  was  argued  by  Prime 
and  JVright    King's    Serjeants,    for    the   plain- 

(d)  Willes  Rep.  169. 

c  c  3  tift', 
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MW.  tiff,  and  by  Skinri€r  King's  Serjeant,  and  jB«r- 
^Q2u  ^^'^  Serjeant  for  the  defendant,  on  two  different 
Smith       days),  that  the  objection  not  having  been  taken, 

ri^*^*'or  ^'  ^^  ^^  ^^^^^  opinion,  and  in  that  of  the 
^*  4^8byJ  Bench,  not  tenable.  In  that  case  a  tenant 
for  life  was  empowered  to  grant  building  leases; 
to  as  in  every  such  lease  there  be  contained  a 
condition  of  re-entry  for  non-payment  of  rent* 
and  the  usual  and  reasonable  covenants.  It  is 
stated  that  there  was  a  clause  of  re-entry  in  the 
lease  for  non*  payment  of  the  rent  in  forty-two 
days  after  the  days  of  payment;  (so  that  the  qua- 
lification there  was  much  more  extensive  in  point 
bf  time  than  in  the  present  case)  yet  notwitli- 
standing  that  obvious  occurrence  of  this  objection 
there,  it  was  not  insisted  on,  or  alluded  to.  Then 
I  consider  that  the  next  case  which  I  shall  men-t 
tion  (that  of  Hotley  v,  Scot)  has  expressly  decided 
this  point  I  take  it  from  Mr.  JB«//er*8  note  of 
that  case,  which  (however  young  he  might  have 
been  at  that  time)  I  consider  to  be  perfectly 
accurate,  as  it  bears  every  appearance  of  that  care 
and  correctness  for  which  he  has  since  been  dis* 
tinguished.  The  note  is  short,  but  it  furnishes 
the  distinct  ground  of  Lord  ^a^^^e/^s  judgment; 
find  on  that  I  think  this  case  also  ought  to  be 
decided*  The  power  was  to  lease  for  years,  and 
in  the  leases  a  clause  for  re-entry  was  to  be  in- 
serted if  the  rent  were  unpaid  for  twenty-one  days  \ 
the  lease  in  question  had  ^uch  a  clause;  but  it 
added  ''  and  no  sufficient  distress  could  be  had." 
Lord  Mansfield  says^  what  J  consider  to  be  an 
able  epitome  of  the  law  upon  the  subject,  '*  The 
clause  of  re-entry  is  short  with  words  of  course, 

(his 
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(his  Lordship,  referring  to  the  settled  form  used       iei». 
in  practice)  and  does  not  preclude  the  operation 


of  law.  A  re-entry  is  to  enforce  the  payment  Smith 
of  rent ;  it  is  an  immediate  forfeiture  of  the  es-  doc» 
tate  by  common  law.  By  statute  it  cannot  be  Eari  Jkuby.] 
without  want  of  distress.*'  Judgment  was  accord- 
ingly given  for  the  defendants.  Lord  Mansfield 
therefore  held,  that  the  clause  was  a  good  exe- 
cution of  the  power,  although  the  power  au- . 
thorized  no  such  stipulation  in  words.  So  should 
we  hold  in  this  case.  I  use  the  decision  of  HoU 
ley  V.  Scot  for  a  double  purpose ;  not  only  for  the 
sake  of  the  authority  of  the  Judge ;  but  for  the 
sanction  by  the  Court  of  the  doctrine  afforded 
by  the  form  being  recognized  as  agreeable  to  the 
general  practice  of  conveyancers  which  was  there 
considered  as  in  itself  an  authority  for  the  Court, 
and  of  which  the  counsel  who  argued  the  case 
of  JoneSy  dem.  Cowper  y.Verney  must,  in  those 
days,  have  been  fully  aware;  and  therefore  it  was 
that  the  point  was  not  on  that  occasion  raised  in 
argument.  The  object  of  the  clause  of  re-entry 
has  uniformly  been  considered  to  be,  security  for 
payment  of  the  rent  merely :  and  upon  that. ground 
it  is  that  Equity  always  relieves  against  the  for- 
feiture. In  the  case  of  IVadman  v.  Calcraft  («), 
the  late  Master  of  the  Rolls  states  that  to  be  the 
principle  pn  which  the  Court  relieves  against  for- 
feiture for  non-payment  of  rent;  and  therefore 
it  is  that  Equity  will  not  suffer  a  lessor  to  take 
any  other  advantage  of  the  clause. 

c  c  4  [His 
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1B19.  [His  Lordship  stated  the  language  of  the  judg- 

'^^^     ment^  to  that  effect.] 

Smith 

ru^'  f  '^^^*  being  the  only  recognized  available  object 
*«ri  J«w«yo  of  the  clause  of  re-entry,  and  as  it  is  impossible 
to.  shew  that  the  introduction  of  the  conditions 
inserted  in  this  proviso  at  all  tends  to  abridge  or 
diminish  the  security  for  the  rent,  I  hold  tliat  it 
is  therefore  not  an  inefficient  execution  of  the 
power  given  by  the  deed,  that  such  qualifications 
should  be  introduced. 

But  1  rely  mainly  on  the  position,  that  if  the 
^     creator  of  a  power  would  exclude  the  eiFects  of 
the  otherwise  necessary  operation  of  law  upon 
powers  of  a  similar  nature ;  and  if  he  requires  a 
deviation  from  the  established  forms  of  practice 
in  the  particular  instance,  it  can  only  be  effected 
by  express  words :  and  if  there  be  no  such  words  - 
of  exclusion  used,  all  the  known,  the  usual,  the 
legal  qualifications  may  be  introduced  in  executing 
the  power.    To  alter  the  regular  course  of  law, 
there    must   be    the    consent    of  parties.      In 
Dormer's  case  (a),  it  was  resolved  (long  before 
the  statute  of  the  4th  of  Gc(^.  II.  when  the  law 
required  a  demand  of  the  rent  before  a  forfeiture 
should  attach)   that   <*  re-entry  for    default   of 
payment  of  rent  without  demand  of  it  may  be 
by  SPECIAL  consent  of  parties.    At  that  time  the 
party  meaning  to  re-enter  must  have  demanded 
the  rent  at  tlie  last  period  of  the  day  on  which 

(<i)  6  Co.  40  I). 

it 
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it  was  due,  or  he  could  not  avail  himself  of  the       1819. 
right  of  re-entry.      However  general,  therefore,      ^-^^^^^ 
tile  power  might  be,  still  the  law  qualified  it  by  a      s„„h 
necessity  of  making  a  demand  of  the  rent ;  and       j, '^ 
if  it  should  be  intended  that  the  common  course  EaHjlStfiwi. 
of  law  was  not  to  take  effect,  the  special  consent 
of  the  parties  was  necessary  to  be  expressed  in 
terms  to  that  effect,  or  the  operation  of  law  upon 
the  general  contract  would  not  have  been  ex- 
cluded.    If  that  were  so  before  the  statute,  why> 
when  the  statute  has  taken  away  that  necessity, 
and  created  another,  should  not  that  other  be  re- 
garded as  a  legal  qualification,  and  as  necessarily 
implied  by  law,  as  the  former  had  been  ?     The 
words  of  the  report  in  Coke  are,  "And  divers 
other  cases  were  put,  where  consent  of  the  parties 
shall  alter  the  form  and  course  of  the  law."    The 
use  I  make  of  that  case  is  to  shew,  that  where 
a  legal  qualification  is  not  expressly  ea^cluded  by 
the  parties  in  terms,  the  law  attaches  and  has  the   • 
effect  of  controlling  and  moulding  their  general 
contracts.     In  this  power,  as  created  by  the  deed, 
there  is  nothing  expressed  to  exclude  the  operation 
of  law  and    the  established   practice  of  H^est^ 
minster-Hall  \  and  the  Courts  have  always  held 
these    qualifications,    adopted   in    the  common 
forms  of  assurances   in   use  with  conveyancers, 
to  be    reasonable    and  proper.      Then  the  case, 
of  Hot  ley  v.  Scot    is    a    positive    authority  in 
favor  of  the  introduction    of   such  conditions, 
and    is    not    in    any   degree  negatived    by  the 
case  of  Co.ve  v.  Day.    The  Court  did  not  give 
3uch  a  judgment  in  that  case  as  has  been  assumed 

in 
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JBJa  in  argument.  Two  of  the  Judges  (Lord  Ellen-- 
^f^^  borough  aud  Mr.  J.  Bayley)  who  delivered  their 
ivrfii  Opinions  in  the  case  of  Coxe  v.  Day,  have  since 
Poi,  supported  the  determination  in  Hot  ley  v.  Scot^  by 
fvl  JsHSBY.]  the  judgment  which  they  have  pronounced  on 
this  casfe  in  the  same  Court,  and  which  I  consider 
is  not  affected  by  the  decision  in  Coxe  v.  Day, 
Lord  Etlenborough,  indeed,  while  the  case  Avas 
arguing,  certainly  threw  out  incidental  observa- 
tions, apparently  militating  with  the  doctrine  of 
the  case  in  HotleywScot  —  but  it  is  not  fair  to 
hold  a  Judge  bound  by  the  occasional  remarks 
which  proceed  from  him  in  the  course  of  the 
discussion,  and  which  are  often  mentioned  merely 
for  the  sake  of  fixing  the  attention  of  counsel,  or 
giving  a  new  direction  to  the  course  of  the  argu- 
ment. It  is  only  from  the  ultimate  decision  of 
the  case  that  any  principle  of  law  can  be  fairly 
and  properly  deduced.  The  case  of  Cose  v.  Day 
is,  however,  very  distinguishable  from  the  pre- 
sent and  from  Hot  ley  v.  Scot,  and  in  this  very 
material  respect.  There  is  a  qualification  intro- 
duced into  the  power  of  re-entry  in  the  lease 
which  was  the  subject-matter  of  argument  in  the 
former  case,  by  the  creator  of  it,  by  which  the 
landlord  would  have  been  deprived  of  the  benefit 
of  the  statute  of  the  4tli  of  Geo.  II.  and  the  tenant 
would  have  had  all  the  undue  advantage  of  the 
difficulty,  attending  the  old  necessity  of  making 
a  demand  of  the  rent  with  all  formalities  which 
that  statute  was  meant  to  extinguish.  The  w^ords 
of  the  condition  of  the  power  in  that  case  are, 
"  So  as  in  everv  such  leases  there  be  contained  a 

condition 
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condition  of  reentry   for   non-piayment  of  the      WW- 


?» 


jent  reserved  by  the  space  of  tweiity-Qrie  days/  ^j~. 
So  far  the  proviso  for  re-entry  pursues  the  words  s»it» 
of  the  power,  and  if  it  had  stopped  there,  it  j^^^i 
would,  perhaps,  have  been  held  sufficient,  as  it  CMiJfgvsi.] 
might  then  have  been  said,  that  it  was  a  specific 
power,  it  prescribed  all  the  terms  which  the  creator 
of  it  meant  should  qualify  the  right  of  re-entry, 
according  to  the  rule,  that  E^rpremg  unw  ^st 
exclusio  alterius.  But  the  distinction  oi)  y^hich 
I  rely,  is  the  introduction  of  the  words,  '*  being 
hmfully  demanded^  between  those  words  ^d  the 
/)ther  member  pf  the  condition,  tlu^t  no  sufQcie^t 
distress  can  be  found  upon  the  premises*  In  that 
case,  unquestionably,'  the  proviso  in  the  lease  vra* 
not,  in  that  particular  respect,  in  conforni^ity  with 
the  power  in  the  deed ;  because,  by  inserting  th* 
words  **  being  lawfully  demand^df'*  such  4  condi^ 
tion  was  not  only  not  warra^ted  by  the  liiw,  but 
it  was  contrary  to  law,  casting  on  the  landlord  4 
burthen  and  difficulty,  from  which  w  express 
statute  had  been  passed  for  the  purpose  of  relieving 
him.  He  would  be,  by  such  a  condition,  thrown 
back  into  the  difficulties  from  which  the  statute 
had  extricated  him  :  he  must*  in  that  case,  have 
watched  for  the  particular  day  on  which  the  rent 
should  become  due,  and  have  made  the  demand^ 
as  formerly,  at  sun-set,  with  all  the  formalities 
which  had  been  dispensed  with  by  the  new  la W/» 
The  rejection  of  such  a  conditioUf  indeed,  is 
fully  consistent  with  the  principle  that  the  land*- 
lord's  right  shall  not  be  clogged  with  difficulties 
jbcyond  the  law.    Tliat  case,  therefore,  I  consider 

as 
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1819.       as  very  distinguishable  from  the  decisi(m  in  Hotley 

1821        ^*  '^^^^  ™  *^^'  respect;  and  that,  for  that  reason, 

Smith       it  is  not  a  conflicting  determination ;  and  I  think 

.  Dob,        the  latter,  confirmed  as  I  have'  shewn  it  to  have 

Earl  Jbrist.]  been,  abundant  authority  for  the  decision  of  this 

question  in  the  negative. 

Another  principle  to  be  considered  in  forming 
an  opinion  in  this  case,  furnished  by  the  case  of 
Opey  V.  Thomasius  (a),  is,  that  powers  are  to  be 
expounded  according  to  the  intent  of  the  parties, 
as  was  said  by  Mr.  Justice  Twisden--'^  rule  recog- 
nized more  fully  in  Goodtitle  v.  Funucan  (A), 
(stating  Lord  Man^eld's  judgment).  If  then  the 
sole  legitimate  object  of  the  power  to  re-enter, 
which  is  now  only  a  common  modification  of  the 
enjoyment  of  real  property,  be  to  secure  the  pay- 
ment of  rent,  and  if  the  intention  of  the  party  ex- 
acting the  introduction  of  such  a  power,  is  to  be 
regarded  in  construing  the  terms  of  it— <:an  any 
man  doubt  that  the  intention  of  the  creator  of  this 
leasing  power  has  been  fully  satisfied  by  the  clause 
for  re-entry  inserted  in  the  proviso  for  that  pur- 
pose in  this  lease  ?  It  has  merely  for  object,  I 
repeat,  to  secure  the  rent,  and  that  is  the  only 
legitimate  purpose  of  it.  If  an  absolute  forfeiture 
of  leases  was  to  be  the  immediate  inevitable  con- 
sequence of  non-payment  of  the  rent  reserved  on 
the  day  it  became  due,  it  would  be  a  consequence 
most  prejudicial  to  the  fenant,  to  the  landlord,  to 
the  remainder-man,    and  to  the    public;    for  it 

(o)  Sir  T,  Raym.  132,  (6)  Dougl.  606. 

would 
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would  tend  to  discourage  the  cultivators  of  land,       1819. 


18S1. 


And  create  a  neglect  of  property  injurious  to  all 
parties,  and  to  the  community  at  large,  if  for*  Smn 
feitures  were  to  be  rigidly  exacted  without  regard  Dov 
to  circumstances.  But  would  the  conditions  at-  i^unmq 
tached.  to  this  power  of  re«entry  defeat,  in  any 
respect,  those  or  any  fair  views  of  either  party  to 
whom  it  related,  and  for  whose  interest  it  was 
intended?  It  certainly  would  not,  and  therefore 
I  say,  that  if  the  intention  of  the  parties  is  to 
be  attended  to,  I  consider  that  this  lease  was  a 
sufficient  execution  of  the  power. 

But  whether  I  am  right  or  not  in  the  view 
which  I  have  taken  of  this  question,  I  have  done 
-enough  to  establish  the  validity  of  this  lease,  if  I 
have  brought  the  case  into  doubt  and  difficulty : 
and  that  it  has  been  brought  into  doubt  is  appa- 
rent from  the  various  and  protracted  discussion 
which  it  has  occasioned  both  in  the  Courts  below 
and  in  this  House.  I  should  be  one  of  the  la«t 
to  advise  your  Loi*dships,  as  a  Judge,  that  estar 
blished  rules  of  law  should  in  any  case  be  mate- 
rially broken  in  upon,  out  of  regard  to  any  con- 
siderations resting  upon  equitable  grounds;  foe- 
cause  I  am  aware  that  great  iniquity  is  always  die  '  * 
consequence  of  every  such  deviation  from  those 
rules.  But  when  the  equity  of  a  case  consists 
with  the  law  arising  upon  the  circumstances  of  it, 
as  far  as  any  settled  principles  of  law  can  be  found 
to  apply,  rigid  strictness  should  not  be  insisted 
upon.  Equity  is  naturally  engraven  on  the  hearts 
of  all  men  learned  and  unlearned.     Every  one 

may 
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Wi*.      ittiy  see  the  palpable  equity  and  the  justice  of 


18BI  *^^^  ^^^*  ^^  doubtful  matters*  consequences  tnay 
Buni  be  weighed  5  .and  I  have  frequently  heard  the  ftiost 
Botf,  €tninent  Judges  say  of  particular  cases  pending 
fe^uNMAY.]  before  theiii,  iti  which  they  have  felt  themselvdfe 
frtter^d  by  the  ancient  usage  and  course  of  prac- 
tice, that  if  they  were  new  they  would  decide 
them  according  to  the  reason  and  equity  of  the 
drcumi^tanci^s^  where  not  inconsistfent  Mrith  the 
ttiles  of  law :  and  I  consider  it  to  be  ^ound  legal 
reasoning  that  established  principles  are  not  to  be 
shaken.  But  in  this  case  the  established  practice 
and  the  weight  of  authorities  are  decisively  in 
&vor  of  the  obvious  reason  and  justice  of  it;  and 
if  this  case  were  not  now  to  be  decided  agreeably 
Vith  thdt  established  course,  the  determination 
woiiid  shake  the  titles  of  every  person  in  the 
Icingdom  who  is  in  possession  df  valuable  estates 
held  upon  leases  under  such  powers  as  this«  An 
immense  proportion  of  the  landed  property  of  this 
country  ii  granted  out  by  tenants  for  life  upon 
leases  of  this  sort  for  valuable  consideration,  and 
this  lamentable  consequence  would  follow,  that 
claims  for  indemnity  to  an  enormous  amount 
wOuld  be  set  up  against  funds  which  may  have 
been  long  ago  rsdsed  by  the  provident  care  oi 
prudent  fathers,  to  secure  provisions  for  younger 
branches;  and  the  grantees  of  valuable  leases 
f^itly  purchased  might,  on  a  sudden^  be  turned 
but  of  possession  of  their  estates  for  a  mere  error 
in  tlie  frkming  of  the  instrument ;  although  the 
form  should,  be  consistent  with  the  long  tetablish- 
ed  precedents  which  have  hten  followed  ia  all 

practice. 


practice.    These  leases  are  granted  to  a  very  gre^t      t^i^ 
extent,  all  over  tiic  West  of  Englandy  wh^e  this      ^^^^^ 
practice  of  settling  estates  particularly  preVailSi       nwmt 
The  estate  of  many  a  family,  therefore,  in  tl^at     ^'^^ 
part  of  the  country,  de|>^nds  6ii.  the  validity  of  E«h  jimmit.) 
such  demises :  a£id  I  have  reason  to  know,  from 
means  afforded  by  tny  situation  as  Judge  upoti 
that  Citcuit,  that  similar  attempts  hav^  been  al-* 
ready  made  to  take  advantage  of  similar  objec- 
tions.    Therefore,  I  shouM  be  disposed  to  hold, 
that  it  would  be  sufficient  to  support  such  leases 
against  such   objections,    that  'there  should  be 
any  doubt  upon  the  question ;  and  that  there  are 
doubts  of  very  considerable  magnitude,  the  ex- 
perience of  this  case  abundantly  shews. 

My  opinion  being,  that  the  lease  in  question  is 
valid,  makes  it  unnecessary  for  me  to  say  any 
thing  upon  the  point  which  has  been  raised  as  to 
the  admissibility  in  evidence  of  the  former 
leases. 

This  power  being  general,  and  the  proviso  for 
re-entry  contained  in  the  lease  having  in  it  no- 
thing unreasonable  or  inconsistent  with  the  terms 
of  the  condition  upon  which  it  was  to  be  exer- 
cised ;  I  therefore  feel  myself  bound  to  answer 
the  question  which  has  been  proposed  to  us  by 
your  Lordships,  in  the  negative. 

Garuow,  Baron,  stated  that  he  concurred  in 
opinion  with  Mr.  Justice  Best,  supported  as  he 
was  by  the  very  high  authority  of  thd  late  Xord 

Elknborough : 
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1819.       EUenboraugh :  and  that  his  answer  to  the  question 
looi        "'^st  therefore  be,  that  the  lease  in  question  was 


SMiTtt       not  invalid. 

Dob, 


sJuuSmsBT.]  [His  Lordship  then  proceeded  to  give  his  rea« 
sons  so  nearly,  in  substance,  to  the  same  effect  as  he 
had  expressed  himself  in  the  Exchequer  Chamber^ 
as  to  make  it  unnecessary  to  repeat  them  here.] 

Burroughs  J.— Since  the  judgment  was  given 
in  this  case,  in  the  Court  of  Exchequer  Chamber^ 
I  have  paid  the  closest  attention  to  the  subject* 
I  have  over  and  over  again  weighed  in  my  mind 
the  various  facts  and  circumstances  contained  in 
the  special  verdict-*- and  I  have  earnestly  endea- 
voured to  discover  whether  I  had  formed  an  er- 
roneous opinion,  when  I  concurred  in  that  judg- 
ment. 

After  the  fullest  deliberation,  I  am  of  opinion 
that  the  demise  of  the  5th  September^  1 803,  is  /w- 
va/irf— that  it  was  valid  only  during  the  life  of 
the  lessor:  and  that  his  death  determined  the 
estate  of  the  lessee. 

The  statute  of  the  4  Geo.  II.  c.  28.  was  relied 
on  in  the  Exchequer  Chamber^  and  in  argument 
before  your  Lordships,  as  bearing  on  the  subject 
In  my  view  of  this  case,  it  has  no  application  to 
the  subject  before  the  House.  That  statute  (as 
I  conceive)  applies  only  to  leases  which,  before 
the  statute,  might  and  must  have  been  avoided  by 
entry— to  cases  where  the  cause  of  avoidance 

might 
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might  have  been  waived.     Such  leases  were  valid  1819/ 

till  a  strict  legal  entry  was  made,  and  before  such  1321. 

entry,  they  were  capable  of  confirmation  by  suit-  smith 

able  acts  done  by  him  in  whom  the  risht  of  re-  i^oe, 

,  ,  .^         [Lessee  of 

entry  was;    but  a  lease  by  a  tenant  for  life^  Eari Jersey.] 
having  a  special  power  to  demise^  if  not  made 
conformable  to  the  power,  is  the  lease  of  a  mere 
tenant  for  life  5  and  has  validity  only  during  his 
life,  and  not  a  moment  longer, 

I  cannot  see  that  any  well-grounded  argument, 
from  a  provision  made  by  an  act  of  Parliament,  in 
the  case  of  demises  of  a  description  wholly  dif- 
ferent from  the  demises  in  question,  can  be  urged 
in  support  of  that  demise.  In  forming  our 
judgments  on  the  question  submitted  to  us  by 
your  Xordships,  we  must  consider  that  we  are 
required  to  give  our  opiuidtis  on  the  construction 

of  a  DEEP. 

There  are  certain  rules  of  the  common  law 
which  must  govern  us  on  such  an  Occasion. 

One  rule  is  —  that  the  construction  must  be 
made  on  the  whole  deed.    The  principle  of  the        \ 
common  law  is,  Ejp  antecedentibus  Sg  consequent 
tibus  est  optima  interpretation. 

There  is  another  rule  which  also  strongly  ap- 
plies to  the  case  in  question  *-^and  that  is,  Qti<^- 
ties  in  verbis  est  nulla  ambiguitas^  ibi  nulla  eX'* 
positio  contra  verba  Jienda  est. 

*  Shep;  Twcha.  C.  5.  R.  4.  p.  87. 

voL^  VII,  D  D  Acting 
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1819.  Acting  on  these  rules,  I  contend  that  there  is 

""is^u       ^^  ambiguity  in  the  words  of  the  power,  and  that 

Smith       it  is  manifest  from  the  various  parts  of  the  deed 

Dob,        of  the  2d  Jul^i  1757,  that  it  was  the  intention  of 

Earl  JBR9BT.]  the  parties  to  have  those  words  understood  as  they 

are  written^  and  without  addition. 

The  clause  of  re-entry  in  the  demise  ought,  I 
contend,  to  have  corresponded  with  the  redden- 
dum^  which  is  to  this  effect,  "  Yielding  and  pay- 
ing the  yearly  rent  of  2/.  at  Michaelmas  and 
Lady-day f  by  equal  portions," —  and  not  so  cor- 
responding, I  am  of  opinion  the  lease  is  invalid, 

1st.  Because  there  can  be  no  re-entry,  unless 
this  rent  is  behind  and  unpaid,  for  fifteen  days 
from  Michaelmas  and  Lady-day^  which  is  an 
extension  of  the  time  beyond  that  in  the  redden- 
dum. 

2dly.  Because  the  re-entry  for  non-payment  of 
the  rent  cannot,  by  the  express  terms  of  the  de- 
mise, be  made,  if  there  is  sufficient  distress  to  be 
had  on  the  premises- 

The  general  scope  of  the  deed  is  too  well  known 
to  require  repetition. 

It  has-  heretofore  been  considered,  that  tliere 
are  three  distinct  powers  in  this  deed,  I  con- 
ceive that,  correctly  speaking,  there  is  only  one 
power,  consisting  of  three  distinct  part. 

I  say 
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I  say  this  —  because  the  enabling  words  — **  that       iBio. 
it  shall  and  may  be  lawful  &c."  are  placed  at  the      ^21^ 
head  of  the  whole,  and  are  not  afterwards  re-        smith 
peated— and  the  other  parts  are  introduced  by        doe, 
the  words  "  and  also.*'     It  appears  to  me,  from   EarUEK«;fcY.] 
this  mode  of  looking  at  the  deed,  that  it  may  be 
fairly  collected,  that  the  framers  of  it  must  have 
had  their  minds  directed  to  the  different  parts  of 
the  power — and  must  have  designedly  and  deli- 
berately introduced  an  additional   restriction   in 
that  part  of  the  power  which   relates  to  leases 
for  years,    and  references  in  other  parts   to  cr- 
trtit^ic  matters  — and  designedly  and  deliberately 
omitted   any  such  additional    restriction  in  the 
part  of  the  power  in  question,  and  also  all  wards. 
of  reference  to  extrinsic  matters  or  former  leases. 

The  first  part  of  the  power  is  that  which  ro 
lates  immediately  to  the  demise  in  question.  By  ■ 
this  —  Mr.  Vernon  and  his  wife  (who  by  the  deed 
took  successive  estates  for  life),  are  enabled  to 
grant  leases  for  life,  or  years  determinable  on  the 
death  of  a  life  or  lives,  of  such  lands  as  at  the 
time  of  the  deed  were  leased  ybr /i/e,  or  years 
determinable  on  the  dropping  of  aiife  or  livesi 
So  as  the  ancient  and  accustomed  yearly  rents^ 
dues,  and  services,  or  more  or  as  great  and  be- 
neficialrents,  &c.  be  reserved  or  made  payable, 
and  so  as  there  be  contained  in  every  such  lease  a 
power  of  re-entry  for  non-ptaiyment  of  the  rent 
thereby  to  be  reserved.  Now,  what  is  the  rent 
thereby  to  be  reserved,  but  the  rent  in  the 
reddendum  ?  The  power  of  re-entry  is  to  be  for 
D  u  2  the 
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the  non-payment  of  that  rent  If  that  reirt  was 
^BiiT  uotypdld  at  Michaelmas^day  or  Lady-dayj  I  con- 
Smith  tend  it  is  plain,  by  the  very  terms  of  the  deed, 
Dob,        that  the  right  of  re-entry  ousht  to  be  complete. 

[Lessee  of  ^  ./         o  » 

Earl  Jersey.] 

It  is  not  to  be  doubted,  that  former  leases  were 
admissible  in  evidence -^  for  two  purposes^ 

1st.  To  shew  what  lands  were  at  the  time  of 
the  demise  leased  for  life  or  years,  as  described  in 
the  deed. 

2dly.  To  shew  what  the  ancient  and  accustomed 
rents  were.  For  former  leases  are  for  those  pur- 
poses necessarily  referred  to.  But  it  appears  to 
me  to  be  free  from  doubt,  that  as  to  the  power  of 
re-entry  prescribed  by  the  deed,  there  is  no  refer- 
ence to  former  leases,  or  to  prior  circumstances, 
but  to  the  reddendum  only— ascertaining  not  only 
the  rent  itself,  but  also  the  mode  and  time  of  pay- 
ment. This  power  of  re-entry  prescribed  by  the 
deed  is  framed  in  plain  terms —  it  contains  a  clear 
proposition  in  itself— and  therefore  I  contend, 
that  the  maxim  that  Quoties  in  verbis  nulla  est 
ambiguitaSj  ibi  nulla  expositio  contra  verba  Jienda 
c^f,  is  precisely  applicable  to  this  point.  Thus  to 
decide,  is  to  avoid,  the  vicious  mode  of  interpre- 
tation which  is  reprobated  by  a  maxim  to  be 
found^  in  Lord  Bacon's  Tracts  •,  Divinatio  non 
interpretatio  est  quce  omnino  recedit  a  literA. 
If  you  stir  beyond  what  the  deed  expressly  prc- 

•  F0L47. 

scribes 
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scribes  — then   commences    the   divinatio  —  and       1819. 
*  the  inter pret at io  is  at  an  end.  ^I82i!^ 

Smith 

Next  follows  in  the  deed  what  I  say  is  more        Doe, 
properly  a  second  part  of  the  same  power,  than  Eaii  Jkhsey.] 
a    distinct    and     separate    power*— the    general 
enabling  words,  being  at   the  beginning  of  the 
,  whole.     This  part  is  connected  with  the  former 
part  by  the  words  "  and  also/* 

**  And  also  by  indenture  to  demise  any  of  the 
lands  in  the  settlement,  for  any  term  not  exceed- 
ing twenty-one  years  in  possession.     So  as  there 
be  reserved  as  much,  or  as  great  and  beneficial 
yearly  and  other  rents  as  were  then  yielded,  or 
the  best  and  most  improved  yearly  rent  or  rents 
as  can  be  reasonably  had  or  obtained ;  and  so  as 
in  every  such  lease  for  an  absolute  term  of  years 
(thus  distinguishing  this  from  the  former  lease) 
there  be  contained  a  clause  of  re-entry,  in  case 
the  rent  or  rents  thereupon  to  be  reserved  be  be- 
hind or  unpaid  for  the  space  of  tzventy'-eig fit  days 
after  the^  time  thereby  respectively  appom ted  for 
payment  thereof   This  part  of  the  power,  which 
is,  as  it  were,  uttered  in  the  same  breath  with  tlie 
former  part — under  the   same  enabling  words, 
and  united  to  them  by  the  words  "  and  also,"  af- 
fords very    important    observations.       1st.    The 
rents  to  be  reserved  in  these  leases  are  to  be  as 
muc/tj  or  as  great  and  beneficial,  as  were  then 
yielded-     Here  tlien  is  a  plain  reference  to  the 
then  existing  state  of  rents.     To  prove  this,   the 
former  leases  were  good  evidence ;  or,  2dly.  The 
D  D  3  rents 
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rents  are  to  be  the  best  and  most  improved  that 
^"^^     can  be  reasonably  gotten. 

Smith 

Doe,  This  admits  too  of  reference  to  extrinsic  mat- 

[Lessee  of     ^^^^ 
EarlJeRSEV.]  ^*^*^' 

The  third  observation  is  as  to  the  clause  of  re- 
entry prescribed  by  this  part  of  the  power,  in 
case  the  rent  be  behind  or  unpaid  for  twenty* 
eight  days. 

With  great  deference  to  the  judgment  of  those 
who  entertain  a  different  opinion,  I  cannot  re- 
frain from  expressing  my  strong  opinion  on  this 
part  of  the  deed.  In  my  mind  it  affords  an  ar- 
gument of  irresistible  weight  — that  the  parties 
to  this  deed,  intentionally  omitted  an  extension 
of  the  time  of  payment  in  the  first  part  of  the 
power  under  which  the  demise  in  question  is  con- 
tended to  be  valid ;  and  that  they  intentionally 
inserted  the  extension  of  twenty-eight  days  in 
the  second  part.  And  I  confess  I  feel  myself 
alarmed  for  the  fate  of  mens'  deeds  —  if  it  shall 
be  holden  by  your  Lordships  that  the  demise  in 
question  is  valid^  which  contains  an  extension  of 
the  time  of  payment  to  fifteen  additional  days — 
not  hinted  at  in  the  power  itself,  and  incon- 
sistent with  the  reddendum  :  and  which  also  con- 
tains a  provision  which  deprives  the  reversioner 
of  his  re-entry,  if  on  any  part  of  the  premises 
tlicre  may  chance  to  be  sufficient  distress.  That 
the  clause  of  distress  imposes  a  difficulty  on  the 
reversioner,  is  proved  by  the  case  of  Rees,  on  the 

demise 
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tlcmise  of  PowelL  against  Kins^  and  Morris^  tried       isio. 
before  Mr.  Justice  Heathy  in  the  Summer  of  1800,       ig2i. 
at  Herefordy  whose  opinion  was   ratified   by  the       Smith 
opinion  of  the  Judges  of  the  Court  of  Exchequer       doe, 
in  the  following  Term.     It  was   there  held,  that  EarijEASEv.] 
a  clause  of  forfeiture  in  a  lease,  in  case  no  suf- 
ficient distress  was  to  be  found  in  the  premises, 
must  be  pursued  strictly,  and  eVery  part  of  the 
premises  must  he  searched. 

The  third  part  of  the  power  is  introduced  in  the 
same  manner  as  the  second  part.  This  is  the  part 
which  empowers  the  leasing  of  mines  then  open, 
or  lands  wherein  persons  may  be  willing  to  open 
mines.  Annexed  to  this  there  are  several  restric- 
tions running  in  this  language.  So  as  in  every 
such  lease  there  be  reserved  or  made  payable  such 
parts  of  the  lead,  copper,  ore,  coal  and  other  pro- 
duce, to  be  gotten  from  the  said  mines,  or  such 
other  yearly  rent  or  income  in  respect  thereof,  as 
can  be  reasonably  had  or  gotten  for  the  same, 
without  taking  any*  fine,  &c.  And  so  as  the 
lessees  execute  counterparts.  And  so  as  there  be 
inserted  such  proper  and  Usual  covenants  for  the  * 
effectually  working  the  mines  &c.  and  doing  all 
proper  and  necessary  acts  as  ai:e  usually  inserted 
in  leases  of  the  like  nature.  It  is  to  be  observed, 
that  with  respect  to  these  leases  there  are  special 
restrictions  peculiarly  applicable  to  them.  The 
parties  to  the  deed  had  all  the  parts  of  this  power 
before  them,  and  have  cautiously  introduced  re- 
strictions applicable  to  each  part— and  can  a 
Court  of  Law  add  to  these  restrictions? 

D  D  4  The 
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1819.  The  rent  of  the  mines,  or  the  parts  of  the  pror 

1821.       ^"ce  to  be  reserved^  are  to  be  such  as  can  b^ 
SMITH       reasonabltf  gotten-^ the  covenants  are  to  be  the 
_|DoB,        usual  covenants  for  effectually  working  them,  and 
£ari  Jbrsst.]  doing  all  necessary  acts.     In  the  second  and  third 
parts  7—  the  word  refisonably  is  introduced ;  but  it 
is  wholly  omitted  in  the  first  part.    Is  a  court  of 
L^w  authorized  to  transplant  the  word  reasonable 
to  the  first  part,  when  the  parties  have  intro- 
duced   it  in  the   second    and  third   parts,  and 
omitted  it  in  the  first  part?  I  humbly  submit  to 
youf  ]Lordships  that  this  cannot  be  done,  if  it 
varies    the    construction  of  the  words,   as   the 
parties  have  penned  them.     We  are  required  to 
\  state  to  your  Lordships  our  respective  opinions. 

Wliether,  having  regard  to  the  true  intent  and 
meaning  of  tjie  indenture  of  /i//y,  1757,  accord- 
ing to  the  legal  construction  of  the  several  part^ 
of  it,  and  having  due  regard  to  the  legal  effect 
of  the  facts  and  circumstances  found  by  the  ver- 
dict—  the  demise  is  for  any  and  what  reason 
invalid? 

I  feel,  that  if  I  depart  from  the  plain  meaning 
of  plain  words— -made  (if  it  were  possible)  mor« 
plain  by  the  context  matter,  that  I  shall  be  at 
sea  without  a  compass.  If  the  demise  in  question 
had  contained  a  power  of  re-entry,  framed  in 
words  literally  corresponding  with  the  power  in 
the  settlement,  I  conceive  it  would  have  been 
good.  I  have  heard  no  valid  objection  to  such  a 
power  of  re-entry.  Notwithstanding  the  most 
earnest  attention  to  the  subject,  before  and  since 

the 
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the  arguments  in  the  Exchequer  Chamber  and      2^^ 
before  your  Lordships,  I  have  not  been  able  to 
raise  in  my  mind  a  doubt  of  the  fitness  of  such  a 
clause,  or  of  its  being  that  whu:h  thp  parties 
intended* 

For  the  reasons  I  have  stated, 

1st  I  am  of  opinion  that  the  former  leases 
were  not  admissible  in  evidence  to  shew  that  they 
contain  clausies  similar  to  those  to  be  found  in  the 
dem^e  in  qi^estion,  respecting  the  extension  of 
time  of  payment^  and  respecting  the  distress* 

Sd.  I  am  of  opinion,  for  the  reasons  I  have 
given,  that  the  demise  in  question  ^s  invalid. 

The  House  has  been  told  at  the  Bar  that  a  de* 
/cision  that  this  demise  is  invalid,  will  have  the 
effj^ct  of  destroying^  other  leases  made  under 
simijar  powers.  I  cannot  take  notice  of  such  a 
statement 

1  St  Because  it  is  an  assertion  of  a  fact  of  which, 
a^  a  Judge  in  a  Court  of  Law,  I  can  have  no 
knowledge. 

2d.  If  it  were  fit  that  it  should  weigh  with  us— 
ought  we  not  to  see  the  settlements  and  the 
leases,  in  order  to  know  that  the  antecedentia  et 
consequential  are  the  same  as'  in  the  case  before 
your  Lordships  ? 

A  variation 
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1810,  A  variation  in  the  words  and  context  matter, 

^X&2\^     might  vary  the  grounds  of  our  judgment. 


Smith 


DoB^  3dly.  If  there  were  other  leases  made   under 

laLuERSET.]  circumstances  precisely  similar,  I  would  not  vary 
tlie  opinion  I  have  formed.  I  cannot  accommo- 
date my  opinion  to  the  convenience  of  lessees 
under  powers.  Their  estates  must  stand  or  fall 
by  the  autliority  under  which  they  are  made. 

It  is  a  maxim  of  our  law,  that  it  is  better  to 
suffer  a  mischief  than  an  inconvenience.  The 
mischief  (if  it  be  any)  we  c^in  see  the  extent  of. 
It  will  be,  that  certain  demises,  in  consequence  of 
the  carelessness  or  ignorance  of  those  who  drew 
them,  will  be  invalid,  and  they  who  were  intended 
to  take,  in  the  event  of  their  being  no  good  sub* 
sisting  leases,  will  take. 

On  the  other  hand,  no  one  can  foresee  the  en<f 
of  inconveniences  which  would  arise  from    the 
J,  relaxation  of  the  rules  of  the  law  in  the  construc- 

tion of  these  deeds. 

I  have  only  a  few  words  to  add  as  to  the  cases 
of  Hotley  v.  Scot,  and  Coxe  v.  T^ay. 

From  the  report  of  the  first  case  I  cannot 
discover  what  was  decided.  It  is  to  me  unintel- 
ligible. But,  supposing  it  to  be  applicable,  we 
have,  in  the  later  case  of  Coxe  v.  Day,  the  deci- 
sion of  four  learned  men  on  the  second  question, 
which   has  great  weight  with  me^   and  I  cannot 

see 


see  why  it  ought  not  to  guide  our  judgment  on       laio. 
the  present  occasion.  ^>T^ 

It  is  well  known  that  the  late  Lord  Chief  Jus-        doe, 
tice  of   the   Common  Pleas,   Sir  Vicary  Gibbs^  feiuE^sEYj 
thought  that  decision  right,  and  was  of  opinion 
tba^t  the  present  lease  was  invalid.     He  was  in 
office  when  the  present  case  found  its  way  into 
the  Exchequer  Chamber. 

HoLROYD,  J.— I  think,  that  having  due  regard  . 
to  the  indenture  of  the  2d  day  of  Juljfj  1757,  ac- 
cording to  the  kgal  construction  of  the  several 
parts  of  that  indenture,  as  stated  in  the  special 
verdict,  and  having  also  due  regard  to  the  legal 
effect  of  all  the  facts  and  circumstances  found 
by  the  special  verdict,  the  demise  of  tlie  5  th  of 
September,  1803,  as  the  same  is  stated  in  the  spe- 
cial verdict,  is  invalid.  By  the  death  of  Lord 
Vernon  the  lessor,  who  had  an  estate  in  him  for 
life  only,  that  demise  became  invalid,  unless  it 
were  made  in  conformity  to  one  of  the  powers 
of  leasing  contained  in  the  above-mentioned  in- 
denture of  the  2d  July,  1757. 

[His  Lordship  then  stated,  very  shortly,  the^na- 
ture  of  the  three  leasing  powers.] 

Each  of  those  powers  is  clogged  with  qualifi- 
cations of  two  descriptions,  one  class  of  which  is 
comparative,  or  with  reference  either  to  the  exist- 
ing or  tlie  previous  state  of  things,  or  to  usage 
or  custom,  or  to  what  can  reasonably  be  had  or 

obtained; 
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1819.       obtaifled :  the  other  class  is  direct  and  absolute, 

^:J^^      without  any  reference  or  regard  either  to  the  ex- 

SMiTtf       isting  or  previous  state  of  things,  or  to  usage  or 

Dob,       custom,   or  to   what  can  be  reasonably  had    or 

eST jELtr  1  obtained,  or  to  any  matter  whatever.     These  la^t 

qualifications  are  superadded  by  the  creatrix  of 

the  power,  to  be  complied  with  at  all  events^  as 

I  think  without  reference  or  regard  to  any  matter, 

and  not  to  be  varied,  changed,  or  altered  by,  or 

at  all  to  depend  upon  any  usage,  custom,  or  state 

of  things,  or  any,  matter  whatever. 

The  first  of  the  above  powers  of  leasing  h  that 
upon  which   the   present  question   depends,  the 
power  of  leasing  for  a  life  or  lives,  or  for  years" 
determmable  upon  a  life  or  lives.    The  qualifica* 
tions  with  which  that  power  is  clogged^are,  as  to 
the  reservation  of  the  rents,  duties,  and  services, 
that  they  be  such  as  were  the  ancient  and  accus- 
tomed,  or  more  or  as  great  or  beneficial  as  at 
the  time  of  demising  were  payable,  or  as  much 
as  a  just  pro]>ortion  thereof  amounts  to,  accord- 
ing to  the  value  of  the  premises  demised,  or  more, 
with  the  exception  of  heriots.    These  qualifica- 
tions are  comparative,  or  with  reference  expressly 
to  the  things  there  expressed,  and  must  be  such 
as  on  such  comparison  or  reference  shall  be  found 
conformable  thereto,  and  arc  wholly  .dependent 
thereupon. 

But  the  other  class  of  qualifications  superadded 
to  this  power,  is  direct  and  absolute,  and  with- 
out reference  to  and  wholly  independent,  as  it 

seems 
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seems  to  me,  upon  any  other  matter,  except  what       ^^^^' 
tlie  law  requires,  and  to  be  complied  with  at  all 
events,    whatever   may  be   or   may  have   bqen 
any  usage,  custom,  or  state  of  things  whatever. 
These  other  qualifications   are,    that  the   rents, 
duties,  and  services,  be  incident  to  and  go  along 
with  the  reversion  and  remainder ;  that  the  leases 
contain  a  power  of  re-entry  for  non-payment  of 
the  rent  reserved;  and  do  not  contain  any  express 
clause,  freeing  the  lessees   from  impeachment  of 
waste;   and  that  the  lessees  seal  and  deliver  a 
counterpart  of  the  lease. 

It  is  upon  one  of  these  direct,  absolute,  and 
independent  qualifications  of  that  power,  that  the 
present  question  has  arisen.  That  qualification 
IS  in  the  following  words  —  **  So  as  there  be 
contained  in  every  such  lease  a  power  of  re-entry 
for  non-payment  of  the  rent  thereby  to  be 
reserved."  This  qualification  being  expressed  in 
words  that  are  direct  and  absolute,  and  without 
reference  to  any  former  leases,  or  to  any  prior 
or  then  existing  state  of  things,  or  foniier  ma- 
nagement or  disposition  of  the  property,  the  fact 
found  by  the  Jury,  with  respect  to  the  former 
leases,  cannot,  I  think,  vary  the  legal  construc- 
tion to  be  given  to  this  qualification.  There  is 
in  the  words  no  latent  ambiguity  which  those 
former  leases  either  raise  or  remove.  If  the  words 
be  not  clear  and  explicit  in  themselves,  their  am- 
biguity, if  any,  is  upon  the  face  of  the  deed  itself; 
and  they  cannot,  I  think,  by  law  be  allowed  to 
crave  in  aid  any  former  usage  to  vary  or  alter 
this  construction,  and  this  more  especially  in  the 

case 
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1B19.  case  of  such  a  deed  as  the  present,  wherein  the 
^!j^^^  parties  expressly  direct  that  a  reference  to  the 
SMiTn  then  existing,  or  to  former  usage  should  be  had 
Dob,  recourse  to,  where  they  intend  that  either  of  them 
EariXBRSBY.]  should  be  called  in  aid  on  the  subject-matter  of 
these  qualifications.  Besides,  it  has  been  held, 
by  the  Court  of  King's  Benchy  in  Iggulden  v. 
May  (a)f  as  well  as  by  the  Lord  Chancellor  in 
the  same  case  (b),  ratifying  similar  doctrine  that 
had  before  been  held  both  by  Lord  AlvanUy  and 
Sir  Wm.  Grants  when  Masters  of  the  Rolls,  on 
covenants  for  the  renewal  of  leases,  that  the  con- 
struction of  deeds  cannot  be  varied  by  the  acts 
of  the  parties;  and  therefore  various  other  leases 
that  had  been  before  successively  made  by  the 
owners  of  the  inheritance,  for  the  time  being, 
could  not  be  taken  in  aid  to  construe  the  meaning 
of  a  covenant  for  renewal.  The  instability  and 
uncertainty  introduced  into  rights  of  property 
created  by  de^d,  by  letting  in  such  extrinsic  evi- 
dence, and  the  mischiefs  arising  therefrom,  would 
apply  equally,  as  it  seems  to  me,  to  the  present 
case. 

The  present  ^question  arises  in  a  case  where 
the  exercise  of  the  power  is  by  a  person  (namely 
Lord  Vernon)  who,  previous  to  the  creation  of 
the  power,  was  a  stranger  to  the  estate ;  and  in 
a  case  where  this  qualification  of  the  power  given 
to  him  by  his  wife  must  be  taken  to  have  ^been 
inserted,  as  well  for  the  benefit  of  herself  as  of 


(a)  7  East,  237.  (6)  9  Ves.  3». 

the 
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tiie  several  other  persons  in  remainder,  in  dero*       loio. 
Ration  of  whose  rights  the  exercise  of  the  power     ''^21^ 
would  operate,  so  loug  as  the  lease  should  conti-       smrs 
nue  valid  after  the  extinction  of  his  own  life        d^e, 
estate.    It  would  operate  in  derogation  of  lier  eLtij^et.] 
and  their  rights,  by  depriving  them  successively 
of  the  actual  occupation  and  enjoyment  of  the 
demised  premises   themseh^es,  which  they  would 
otherwise  foe  entitled  to  have,  and  giving  them 
successively  in  lieu  thereof  a  rent  or  rents,  such 
as  tl}e  power  required,  however   inadequate  the 
same  might  be« 

The  power  given  to  the  tenant  for  life  to  lease 
for  a  term  tliat  may  last  beyond  his  own  life,  is, 
agreeably  to  what  is  said  by  Lord  Elknborough 
in  Coxe  v.  Day^  for. the  benefit  of  the  tenant  for 
life;  the  qualifications  pnly,  as  he  there  also  says, 
arc  for  the  benefit  of  those  in  remainder.  And 
in  this  case  those  in  remainder,  who  are  to  foe 
protected  by  these  qualifications,  except  the 
creatrix  of  the  power  herself,  are  not  parties 
or  privies,  but  are  strangers  to  the  deed;  and 
therefore  as  to  them  tlie  words  of  the  deed  arc  to 
have  their  full  operation  for  their  protection 
against  the  tenant  for  life  who  executed  the  power, 
and  against  whose  act,  which  would  or  might  be 
to  their  detriment,  they  were  to  be  protected  by 
this  qualification.  The  very  intent  of  prescribing 
these  requisites  is  to  protect  the  several  remain- 
der-men from  the  discretion  of  the  tenant  for  life, 
in  the  exercise  of  this  power  of  leasing  given  to 
him.    The  object  of  the  qualification  is  to  secure 

to 
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I8id.  to  tliem  the  rent  itself,  and  not  to  give  them  an^ 
substitute  whatever  in  lieu  thereof  other  thaa  and 
except  the  land  itself  for  which  the  rent  was  to 
be  paid.  For  this  purpose  this  qualification  looks 
^riTBRSBT.]  '^  ^^^  specifies  some  occasion  or  event,  and  that 
a  simple  unqualified  one,  namely,  the  non-pay- 
ment of  rent,  not  under  any  particular  circum- 
stances only,  but  generally  whenever  there  is  a 
non-payment  of  rent ;  that  is  to  say,  it  looks  to 
and  specifies  the  default  of  the  lessees  by  the 
non-payment  of  the  rent,  as. the  occasion  or  eVent 
on  which  those  entitled  to  the  rent  to  be  paid  for 
the  land  shall,  for  want  of  the  rent,  have  the 
land  itself—*  the  quid  pro  quo  the  rent  was  to  be 
paid.  Whenever  that  event  or  default  arises,  the 
case  then  exists^  I  think,  on  which  the  land  was 
to  be  had  for  that  default,  without  any  other 
matter  being  to  be  superadded  thereupon,  except 
what  the  general  rules  of  law ^  independently  of 
particular  terms  of  contract,  would  require,  such 
as  those  requiring  in  a  particular  manner  and 
form  a  demand  of  the  rent  due. 

The  words  applying  to  the  power  of  re-entry 
required  to  be  contained  in  the  lease,  are  ''  a 
power  of  re-entry  for  non-payment  of  ihe  rent 
thereby  to  be  reserved,"  that  is,  as  I  think,  such 
power  as  will  authorize  the  party,  whenever  there 
is  a  non-payment  of  the  reserved  rent,  to  re-enter. 
That  is  the  expressed  cause,  on  account  of  which 
he  is  to  be  at  liberty  to  re-enter,  which  liberty 
must,  I  think,  be  co-extensive  and  co-^xistent 
with  that  cause:  and  that  cause  which  is  non-pay- 
ment 
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inent  of  rent,  such  I  mean  as  will  authorise  a      i«w* 
re-entry,  exists  from  the  very  instant  that  there      ^^^^ 
is  such  a  default  of  payment  as  the  law  requires      sjirrs 
to  authorize  a  re-entry.    And  that  default  of  pay-       Doi, 
ment  equally  exists  from  the  moment  of  such  a  ^^  j£«iiy.] 
demand  being  made  of  the  rent  due,  and  non- 
payment thereon»  without  any  subsequent  definite 
period  of  time  having  elapsed ;  and  whether  thtf re 
be  or  be  not  distrainable  goodis  on  the  premises  suf- 
ficient to  pay  the  arrears  of  the  rent,  and  by  the 
sale  of  which  the  remainder-man  may  at  his  own 
trouble  and  risk  pay  himself  those  arrears.    The 
words  "  for  non-payment"  must  in  this,  I  think, 
be  taken  to  mean  the  same  as  either  "  because 
of,"*  "  by  reason  of,"  "  on  account  of,**  or  "  in  case 
of"  non-payment,  that  is  to  say,  when  that  event 
occurs;  and  the  same  therefore  as  if  the  words 
were   "  on  non-payment  of  rent."    That  appears 
to  me  to  be  the  proper  sense  and  meaning  of  the 
words;  and  it  is  also  as  I  think  agreeable  to  the 
object  of  the  qualification,  which  is,  that  the  party 
shall  have  the  land  whenever  the  lessee  fails  to 
pay  the  rent  for  it.    The  lessee's  failure  or  default 
in  the  performance  of  a  duty  which  it  is  incum- 
bent upon  him  to  perform,  is  the  sole  ground 
and  consideration  for  entitling  the  party  to  re- 
enter, and  have  again  the  land  without  regard  t6 
any  possibility  or  power  the  rent  owner  may  have 
to  obtain  the  rent,  by  any  other  means  or  exer- 
tions of  his  own. 

But  it  has  been  argued,  that  this  qualification, 

in  requiring  a  power  of  re-entry,  is  siient  as  to 

VOL.  viu  BE  the 
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WiP.  ^  the  time  when  it  should  be  carried  into  effect ;  and 
therefore  that  it  may  be  considered  to  require 
only,  that  there  should  be  some  reasonable  power 
of  re-entry  fpr  non-payment  of  the  rent;  aud 
EaKERss¥  ]  *^^^*'  ^^^^  power  of  re-entry,  reserved  upon  the 
lease  in  question,  is  a  reasonable  power  of  re- 
entry for  non-payment  of  the  rent  j  and  therefore 
as  much  as  tlie  creatrix  of  the  power  has  required. 
To  this,  besides  observing  that  the  word  "  rea- 
sonable" is  not  here  used  in  the  deed,  though  it  is 
used  in  two  other  instances  in  giving  those  powers 
where  a  discretion  was  intended  to  be  given, 
I  answer,  that  this  qualification,  in  my  opinion,  is 
not  to  be  so  considered,  if  upoii  the  due  and 
proper  construction  of  this  leasing  power,  this 
leasing  power,  if  fully  executed,  would  have  au- 
thorised a  re-entry  for  non-payment  of  rent  in 
any  case  in  which  such  re-entry  would  not  be 
authorised  for  non-payment  of  rent  upon  the 
lease  in  question.  And  I  say  that  there  are  cases 
in  which  if  the  power  of  leasing  had  been  fully 
executed,  a  re-entry  might  lawfully  be  made  for 
the  non-payment  of  rent,  in  which  it  could  not 
lawfully  be  made  for  such  non-payment  under  this 
lease.  To  try  whether  this  be  so  or  not,  suppose 
the  right  of  rcr-entry  reserved  by  this  lease,  in- 
stead of  its  being  in  its  present  form,  liad  used 
the  very  words  of  qualification  used  in  the  deed 
creating  the  power  of  leasing.  Suppose  the  lea3e 
had  been,  *'  provided  that  it  shall  be  lawful  for 
the  lessees,  &c.  to  re-enter  (or  *  that  they  shall 
have  power  of  re-entry')  for  non-payment  of  the 
rent  hereby  reserved."  That  is  an  easy  and  ob- 
vious 
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viou8  way  of  framing  the  proviso,  and.  most  1W9. 
likely  to  be  adopted,  as  I  should  think,  by  a  per-  xbu. 
son  having  recourse  to  and  looking  at  the  leasing  smith 
power,  as  he  ought  to  do,  who  is  anxious  to  be  dob, 
secure;  and  that,  clearly,  I  think,  would  have  EartJmuiT.i 
been  a  due  execution  of  the  power :  and  under 
such  an  execution  of  the  power,  by  using  those 
words  in  the  lease,  whenever  there  was  a  de&ult 
of  payment,  whether  fifteen  days  had  elapsed  or 
not  siqce  the  rent  became  due,  or  whether  a  suffi- 
cient distress  was  on  the  demised  premises  or  not^ 
the  right  of  re-entry  would  have  arisen,  in  case 
the  landlord  had  made  such  a  demand  of  the  rent 
as  the  law  for  that  purpose  requires,  so  that  the 
same  construction  would  be  given  to  those  words, 
where  used  in  the  lease,  as  if  the  words  had  been 
**  on  non-payment  of  rent;*'  whereas,  according 
to  the  right  of  re-entry  actually  reserved,  the 
landlord  has  no  such  right  of  re-entry  (though 
the  rent  is  due,  and  has  been  so  demanded)  for 
fifteen  days,  during  which  he  would  have  such  a 
right  under  such  a  due  execution  of  the  power  of 
leasing,  as  I  have  supposed :  nor  could  he  have 
such  right  of  re-entry  at  any  period  of  time, 
when  there  was  a  sufficient  distress  on  the  pre* 
Sfiises  on  which  he  might  levy  for  his  rent,  though 
upon  the  goods  of  innocent  thiqd  persons,  which 
right  of  re-entry  he  would  have  during  all  that 
perflM  in  the  other  case,  and  without  the  painful 
necessity  of  being  driven,  in  any  case,  to  his  re- 
medy by  distress  upon  the  goods  of  innocent 
strangers.  So  that  he  has  not  that  right  and  specie 
fie  remedy  in  lieu  of  his  rent  in  those  cases  under 

£  £  S  the 
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1819.      the  lease  in  question,  which  he  would  have  had 

^t^^      under  it,  on  such  a  due  execution  of  the  leasing 

Smith      powej  as  I  have  above  supposed,  but  a  different 

Doe,       ^^^f  ^"^  ^^^^  ^  '^  some  of  such  cases,  at  least, 

Eiri*jEMEY  ]  ^^"^  conscientious  persons  would  not  resort  to, 

or  enforce— such  as  enforcing  the  power  of  dis- 

-     tress  upon  innocent  third  persons. 

The  construction  of  the  words  in  question, 
therefore,  if  used  in  a  lease  instead  of  being  used 
in  a  leasing  power,  taken  according  to  the  pro- 
per and  ordinary  sense  and  meaning  of  the  words 
used,  would,  as  it  appears  to  me,  have  given  a 
right  of  re-entry  immediately  on  non-payment  of 
the  rent.  They  cannot,  therefore,  I  think,  be 
properly  deemed  to  ha\ib  a  different  import  and 
signification,  when  used  in  the  leasing  power, 
from,  what  they  would  have  when  used  in  a 
lease  made  in  conformity  to  tliat  power ;  or  than 
they  would  have,  if  they  were  used  in  any  lease 
whatever.. 

There  is  not  only  no  right  of  re-entry  given  for 
non-payment  of  the  rent  until  a  default  of  pay- 
ment for  fifteen  days ;  but  even  on  such  default 
the  right  given  by  the  proviso  is  not  a  right  of 
re-entry  to  possess  or  enjoy  the  land,  but  a  right 
only  of  distress  in  case  there  be  a  sufficient  dis- 
tress upon  the  premises.  In  the  forms  of  leases 
contained  in  Horseman  s  Conveyancings  in  the 
edition  that  I  have,  I  have  been  able  to  find  only 
one  that  is  clogged  with  the  insufficiency  of  dis- 
tress :  all    the  others    appear  to   be  without  it. 

Those 
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Those   leases   appear  to  have  been  between  the       laio. 
times  of  the  statutes  of  JV.  &  M.  and  Geo.  11.      "^^^^"^ 

1821 

and  several  of  the  conveyances  tliere,  for  securing      ^^^ 
annuities,  give  first  a  power  of  distress  in  case  »• 

the  annuity  be  in  arrear  for  a  given  number  of  [hn^e  of 
days ;  and  a  right  of  entry  and  enjoyment  till 
satisfaction,  in  case  it  be  in  arrear  for  a  larger 
number  of  days,  without  regard  to  whether  there 
be  or  be  not  any  sufficient  distress  upon  the  pre- 
mises. 

I  think  too,  that  it  affords  an  argument  in- 
favor  of  the  above  construction — and  that  nothing 
else  can  legally  be  deemed  to  have  been  in  the 
contemplation  or  intention  of  the  creatrix  of  the 
leasing  power,  when  she  used  the  words  in  ques- 
tion, than  a  mere  simple  non-payment  or  default 
of  payment  of  rent  generally,  unaccompanied 
with  any  other  fact  or  circumstance,  except  that 
which  the  general  rule  of  law  requires,  namely,  a 
demand — that  it  is  manifest,  that  when  she  meant 
that  any  other  fact  or  circumstance  should  ac- 
company that  non-payment  before  the  right  of 
re-entry  should  be  given,  she  has  expressly  men- 
tioned it;  for  in  the  second  leasing  power,  she 
enables  leases  to  be  granted,  though  the  right  of 
re-entry  be  not  reserved,  except  upon  a  lapsQ  of 
non-payment  for  twenty-eight  days  after  the  time 
appointed  for  payment  of  the  rent :  and  I  do  not 
see  how  the  lease  in  question  can  be  held  to  be 
valid  except  upon  principles  of  law,  that  would 
have  rendered  it  also  valid,  in  case  the  creatrix  of 
the  leasing  powers  had  also  expressly  added  in  the 

E  E  3  second 
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181D.  second  leasing  powet^  another  ingredient  besides 

^"^^^^  that  lapse  of  twenty-eight  days,  namely,  the  want 

sniTH  ^^  *  sufficient  distress  upon  the  premises,  witliout 

jj^^  both  of  which,  in  addition  to  the  non-payment  of 

Eiri*JiBw«t    ^^^*'  ^  ^^S^*  ^^  re-entry  need  not  in  that  case  have 
been  reserved  under  the  second  leasing  power. 

But>  in  truth,  the  itfserved  right  of  re-entry 
which  is  now  in  question  (whether  it  is  to  be 
deemed  reasonable  or  unreasonable),  is  not  a  right 
of  re-entry  for  non-payment  of  rent,  but  it  is, 
in  truth,  a  right  of  re-entry  for  a  different  thing, 
which  may  never  exist ;  notwithstanding  there  is 
a  default  of  payment  of  rent,  namely,  for  an  ag- 
gregate, consisting  in  part,  indeed,  of  that  de- 
fault, but  of  two  other  things  besides,  vi2.  a 
certain  lapse  of  time,  and  a  want  of  sufficient 
,  distress-  It  is,  in  reality,  not  a  right  of  re-entry 
for  non-payment  of  rent,  but  a  right  of  re^^ntry 
for  want  of  a  sufficient  distress  in  case  of  such 
I  non-payment.     Instead  of  giving  a  right  of  re- 

entry for  non-payment  of  rent,  it  refers  the  re- 
mainder-man to  the  right  of  distress  on  that  event 
•>-«a  right  which  he  would  have  by  the  general  law, 
even  without  such  reference;  and  it  gives  him 
the  right  of  re-entry  only  at  a  later  time  for  a 
different  thing,  and  on  a  further  event— the  want 
of  a  sufficient  distress.  It  is  not,  therefore,  in 
reality,  a  right  of  re-entry  for  the  same  thing  as 
the  creatrix  of  the  leasing  power  required  it  should 
be  for  (and  which  right,  as  I  have  said  before, 
must,  I  think,  be  co-extensive  with  the  existence, 
with  the  thing  or  event  or  default  for  which  it 

was 
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iv^as  given)  but  it  is  a  right  df  re-entry  for  a       1819. 


combination  of  things,  all  which  must  exist  be- 
fore  the  right  of  re-entry  in  question  can  be  ex-       smith 
ercised:  aid,  how  reasonable  soever   it  may  be       ^^^^ 
thought,   tliat  this    qualification  of  this  leasing  EirtTsMit.] 
power  might  have  been  given  by  its  creatrix  for 
the  securing  of  the  rent,  instead  of  the  qualifica- 
tion she  has  actually  given   to  it ;  it  cannot,  I 
tliink,  be  substituted  for  the  qualification  which 
she  has  actually  given  and  required.     But  it  has 
been  argued,  that  all  this  is  immaterial ;  because 
of  the  general  clause  of  re-entry  that  follows,  for 
default  of  performance  of  any  of  the  reservations, 
covenants  &c.     But  it  is  so  completely  settled, 
both  on  the  maxims  and  authorities  of  law,  that 
the  general  clause  of  re-entry  can  extend  only  to 
cases  not  before  specially  provided  for ;  more  es- 
pecially when  it  would  otherwise  contradict  and 
defeat  the  prior  express  provision,  that  I  shall  say 
no  more  on  this  point. 

Then  it  has  further  been  objected,  that  this 
leasing  power  being  given  and  executed  since  the 
statute  of  the  4th  Geo.  IL  (ch.  28.  s.  a.)  the  in- 
sertion of  a  want  of  sufficient  distress  on  the 
demised  premises  in  the  lease,  in  order  to  give 
the  right  of  re-entry,  has  become  immaterial ;  be- 
cause (it  has  been  urged)  since  that  statute,  no 
right  of  re-entry  for  non-payment  of  rent  can  be 
rendered  effectual  so  as  to  regain  the  actual  pos- 
session, unless  where  there  is  no  sufficient  distress 
to  be  found  on  the  demised  premises,  counter- 
vailing the  arrears  of  rent  due.     But  that  statute 

E  E  4  does 


4^  CASES   IN   TU£   EXCHSaUEU^ 

1819.      does  not  appear  to  me  to  make  any  diflfercnce  in 
^^^^     the  present  case.     That  statute  applies  only  to 
Smith       cascs  wherc  the   landlord  has  omitted  to  make 
D^",       such  a  demand  of  the  rent  as  would  entitle  him 
E&jSiw.]  *^  *^^®  forfeiture,  and  it  substitutes,  for  his  relief, 
other  things  to  be  done  in  lieu,  and  then  gives 
him  the  benefit   of  a    forfeiture,    to  which   he 
would  not  otherwise  be  entitled :  and  it  gives  him 
that  benefit  only  in  certain  cases,  amongst  which 
is  the  want  of  a  sufificient  distress,  and  on  certain 
terms.    But  notwithstanding  that  statute,  when  a 
due  demand  of  the  rent  has  been  made,  a  right 
of  re-entry  may  since  be  given,  and  may  be  ef- 
fectually enforced,  though  a  sufilicieut  distress  be 
upon  the  demised  premises.      That  statute  too, 
applies  only  to  cases  where  half-a-year's  rent  is 
in  arrear,  and  not  to  cases  where  a  less  arrear  of 
rent  is  due,  as  may  be  on  a  lease  in  question  by 
a  part^payment ;   although  the  rent  is  reserved, 
not  quatteriy,  but  hqlf-yearly. 

But  it  has  been  further  urged,  that  not  only  the 
above  statute  of  the  4  Geo.  II.,  but  all  the  cases, 
both  at  Law  and  in  Equity,  shew  that  the  object 
of  a  power  of  re-entry  is  only  to  secure  the 
payment  of  the  rent.  It  was  then  contended, 
that  the  payment  of  the  rent  is  as  effectually  and 
as  beneficially  secured  by  the  power  of  re-entry 
actually  reserved  in  the  present  case,  as  if  that 
power  liad  been  in  the  words  used  in  the  leasing 
power ;  inasmuch  as  it  is  said  that  it  reserves  the 
right  of  re-entry  in  all  cases  where  the  landlord 
cannot  fiimself,  by  a  disrfess,  pbtain  the  payment 

of 
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of  the  rent.     This  it  was  argued,  appears,  by  the       laio. 


necessity  there  is  (even  after  entry)  of  obtaining-      ^^^^ 
judgment  and  execution  in  an  action  of  ejectment,       8«itb 
before  possession  can  be  obtained,  and  by  the  re-       dos, 
lief  which  Courts,  both  of  Law  and  Equity,  but  eiSiTSw j 
more  particularly  the  latter,  give,  independently 
of  the  provisions  of  that  statute,  in  cases  of  for*- 
ibiture  for  non-payment  of  rent. 

But  let  us  see  how  the  case,  as  to  this  point 
stands.  If  the  right  of  re-entry  reserved  had  been 
merely  for  non-payment  of  the  rent  in  tiiie  terms 
of  the  right  of  re-entry  required  by  the  leaising 
power,  it  is  clear,  I  take  it,  that  on  a  due  demand 
of  the  reut  being  made  (and  by  the  statute 
4  Geo.  II.  even  without  such  demand,  where  half* 
a-year's  rent  remains  due)  the  landlord  would  have 
been  entitled,  either  to  have  the  rent  itself  ac- 
tually paid  to  him,  or  to  have  the  land.  No  other 
act  in  that  case  need  be  done,  or  trouble  or  risk  - 
undergone  by  him  with  regard  to  the  rent;  but 
without  further  act  trouble  or  risk  on  his  part, 
he  might  immediately  enter  into  the  land,  or  im- 
mediately proceed  to  recover  the  possession  there- 
of by  an  action  of  ejectment,  against  which  the 
tenant  could  not  get  belief  without  his   paying  .    - 

tlie  rent  itself,  with  costs:  and  unless  he  thus 
gets  such  relief,  the  landlord  would  be  entitled 
to  recover  all  the  mesne  profits  from  the  time  of 
the  default  by  the  non-payment  of  the  rent.  The 
right  of  re-entry  actually  reserved  in  the  present 
case,  gives  him  no  power  to  re-enter  or  to  pro- 
ceed* by  ejectment  until  the  expiration  of  fifteen 

days, 
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1819-  days,  Herat  any  poiod  of  time  tmtil  tharc  is  the 
^^^  want  of  a  sufficient  distress  upon  the  premises  ^ 
SHITS  nor  any  right  to  recover  the  mesne  profits  further 
DOB,  hack  than,  not  only  the  expiration  of  the  fifteen 
EbfriJimsBT.i  d^ysj  ^^^  ^o  the  time  when  there  can  be  proved 
to  be,  or  when  there  was  such  want  of  distress: 
and  so  long  as  there  continues  such  a  distress,  the 
only  remedy  the  landlord  has  for  the  rent  is  by 
action  for  it,  or  by  distress;  so  that  instead  of 
having  the  rent  by  the  payment  and  act  of  the 
lessee  himself^  or  in  default  thereof  an  immediate 
right  to  re-enter  or  recover  possession  of  the  land 
itself,  the  remainder-man  is  driven  to  the  neces- 
sity of  incurring,  not  only  the  trouble  and  ex- 
pence  of  ascertaining  whether  there  is  or  is  not 
a  sufficient  legal  distress  upon  the  premises, 
whether  of  the  property  of  the  tenant  or  of 
third  persons ;  and  of  waiting,  where  the  distress 
is  of  standing  com,  until  it  is  ripe  and  cut  (for 
till  then  it  cannot,  by  the  statute,  be  ap- 
praised or  sold  for  payment  of  the  rent) ;  but 
also  incurring  the  trouble  delay  and  risk  at- 
tending the  making  the  distress,  in  such  manner 
as  is  in  no  respect  illegal,  either  by  reason  of 
the  manner  of  making  or  disposing  thereof, 
or  by  reason  of  the  distrained  property  being 
privileged  from  distress  by  the  same  being  in 
the  way  to  market,  or  by  reason  of  trade  or 
otherwise.  But  the  tenant  may  deprive  him  of 
the  power  of  sale  by  a  replevy  of  the  distress, 
and  it  may  happen,  at  the  end  of  the  replevin 
suit,  that,  by  the  eloignment  of  the  distrained 
property,  the  insufficiency  of  the  pledges  in  re- 
plevin, 
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plevin^  aad  the  insolvency,  of  death  without  raf-      isid. 
lictent  assets  unadministered  of  the  sheriff  and     ^'^'^'^^^ 

1821 

the  tenant,  his  remedy  by  distress  may  finally  fail,       g^,^^ 
MTith  die  additional  loss  and  costs  both  of  the  dis-       j^^^ 
tress  and  of  the  replevin  suit:   and  if  this  does  £|rtj"d^, 
not  happen,  he  may  still  be  without  his  rent,  un- 
less be  take  upon  himself  the  trouble  and  ex«» 
pence  of  prosecuting  execution  pro  retarne  ha^ 
btndOy  or  for  his  debt  and  costs,  and  the  trouble 
and  risk  of  ptosecuting  some  further  aeiion  or 
actions  against  the  sheriff  or  the  bail  in  replevin^ 
iti  case  such  execution  shall  prove  ineffectual: 
and  his  remedy  by  ejectment  would  be  delayed  in 
that  case,  until  these  results  of  the  replevin  suit 
shall  have  been  ascertained,  even  if  an  action  of 
ejectment  would  then  lie  for  the  non-payment  of 
that  rent  which  had  been  before  distrained  for— 
so  that  after  the  termination  of  the  distress  and 
replevin  suit,  it  may  happen  that  the  remainder- 
man may  lose   his  rent,   with  the^  addition  of 
costs. 

The  payment  of  the  rent  is  not  therefore^  I 
diink,  as  effectually  and  beneficially  secured  by 
the  right  of  re-entry  actually  reserved,  as  if  that 
right  had  been  reserved  in  the  words  of  or  ac-. 
cording  to  the  leasing  power. 

I  have  considered  the  question  as  above^  inde- 
pendently of  the  disputed  authorities  of  Coxe  v* 
Bay  and  Doe^  d.  Vaughan,  v.  MeyleVy  both 
which  cases,  I  think,  were  rightly  decided,  not- 
withstanding the  prior  case  of  Hot  ley  v.  Scot. 

I  have 
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I8i9«  I  have  considei^  the  question  too  as  if  in  the 
1821.  ^^^^  ^^  ^^^^  reserved  had  been  a  money  rent 
Smith  Only ;  because  it  has  been  so  treated  in  the  argu- 
DoE,  ments  here,  and  in  the  Courts  below :  but  it  is 
girt  JwuCT.]  *^  ^  observed,  that  this  is  the  case  not  of  a  lease 
for  a  money  rent  only,  but  also  for  a  rent  of  ano* 
ther  nature,  although  certainly  a  very  small  one, 
namely,  the  additional  rent  of  a  couple  of  fat 
capons  or  money,  at  the  election^  not  of  the  te* 
nantt  but  of  the  lessor  or  remainder-man  who 
would .  therefore  be  entitled,  if  he  pleased,  to 
have  that  rent  in  kitid,  instead  of  money.  It  has 
been  considered  on  all  sides,  as  the  case  of  % 
lease  for  money  rent  only,  I  presume,  on  this 
ground,  that  the  special  right  of  re-entry  de- 
pending on  the  want  of  a  sufficient  distress,  doeft 
not  apply  to  this  additional  rent  or  reservation, 
but  to  the  money  rent  only ;  and  that  the  right 
of  re-entry  applicable  to  this  additional  rent,  is 
the  general  right  of  re-entry  subsequently  given 
by  the  lease,  in  case  of  default  in  payment  or 
performance  of  any  of  the  reservations,  cove- 
nants &c. :  and  this  may  be  the  case  if  the  statute 
of  2  fV.  4'  ^-  (which  is  the  statute  giving  the 
power  of  sale  of  a  distress  for  rent)  be  deemed 
to  be  confined  to  money  rents  only  $  but  if  the 
default  of  payment  of  this  a:dditional  rent  be 
within  the. special  right  of  re-entry  depending 
on  the  want  of  a  sufficient  distress,  more  espe- 
cially if  this  kind  of  rent  be  also  not  within  the 
above  statute  of  ff*  S^  M.j  so  that  this  distress 
could  not  be  sold  under  that  statute  for  the  pur- 
pose of  raising  or  paying  that  rent — though,  if  it 

could 
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could  be  sold  for  that  purpose  it  would  hot  raise       MW; 
the  rent  in  kind  agreeable  to  the  landlord's  right       ^^i 
of  election,  but  in  money  only,  at  least  not  with-      Smith 
out  additional  trouble  or  expence  to  the  landlord       dob, 
of  purchasing  the  rent  in  kind  with  the  money  e£[^skt.] 
raised  by  the  sale,  that  is,  either  by  doing  it  him- 
self, or  procuring  another  to  do  it^-I  say  that  in 
such  -case  the  question  proposed  to  us  by  your 
Lordships,  as  it  appears  to  me,  would  embrace 
still  further  considerations  arising  from  those  cir- 
cumstances, as  the  distress  for  that  small  rent  in 
kind,  viz.  the  two  capons,  would  in  that  case 
(that  is  to  say,  if  it  coUld  not  be  sold  under  the 
statute)  remain  only  a  dry,  unprofitable,  charge- 
able pledge  for  that  rent,  in  lieu  of  the  produc- 
tive security  of  the  enjoyment  of  the  land.   This, 
however,  it  is  unnecessary  for  me  to  consider ;  in- 
asmuch as,  whether  the  additional  rent,  in  kind, 
would  embrace  further  considerations  as  to  the 
law  of  the  case  or  not,  I  think,  for  the  reasons 
which  I  have  before  stated,  that,  having  due  re- 
gard to  every  thing  alluded  to  in  the  question 
proposed  to  us  by  your  Lordships,   tKe  lease  in 
question  is  invalid. 

Park,  J.  delivered  his  opinion,  as  far  as  his 
Lordship  advanced  any  additional  arguments  in 
support  of  his  former  reasoning,  as  follows : 

I  shall  answer  the  question,  proposed  to  the 
Judges,  very  shortly;  because  I  have  so  .fully 
given  my  opinion  upon  it  in  another  place,  a  full 
and  accurate  report  of  which,  in  two  different 

books, 
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1810*       books>  is  in  the  bands  of  some  of  your  Lofdahips. 


Smitr 


And  meanings  in  what  I  am  to  trouble  the  House 
with,  to  adhere  to  the  opinion  I  formerly  deli- 
pj;  vered,  I^  of  course,  in  answer  to  your  Lordships* 
eSjwwkyJ  ^**^tion>  must  state,  that,  having  a  due  regaid, 
&c.  (using  the  precise  terms  of  the  qij^stion  pro^ 
posed  to  the  Judges,  as  in  page  379)f  the  demise 
of  the  5th  September^  1803,  is,  in  my  opinion, 
invalid. 

i  proceed  to  state  to  your  Iiordslnps,  as  the 
question  requires^  u^y  reasons  for  so  thinking. 

But,  before  I  do  so^  I  beg  your  Lordships  to 
believe  me,  wlien  I  positively  dbclaim  the  notion, 
that  I  thus  give  my  opinion,  in  order  to  preserve 
my  own  consistency.  I  have  often  heardeminent 
Judges  so  declare ;  but  surely  consistency  in  er- 
ror is  no  credit  to  the  man  or  the  Judge.  For 
one,  I  should  never  be  ashamed,  and  have  lately 
so  acted  upon  that  feeling,  where  my  under- 
fl^nding  is  convinced  that  I  had  upon  some 
former  occasion  formed  an  erroneous  judgment, 
manfully,  fearlessly  to  acknowledge  it;  and  as 
speedily  as  possible  to  retrace  my  steps. 

[His  Lordship  then  stated  the  two  objections 
to  this  lease,  which  loave  been  already  so  fre- 
quently repeated.] 

These  two  objections,  continued  his  Lordship, 
fall  under  very  different  considerations ;   but  it 

must 


CA611SR  TXftM)   59  GEO.  11 U  431 

must  be  admitted,  that  if  either  of  them  psevail,       I810. 
the  lease  is  invalid.  ^tl^T^ 

SMfTK 

As  to  the  general  rules  which  govern  the  Courts  ]>^^ 
in  the  construction  of  leasing  powers,  they  are  ^^^fimMT.] 
all  now  well  understood ;  and  have  been  so  fully 
explained  and  commented  upon  by  some  of  my 
learned  Brothers,  who  have  preceded  me,  that  it 
would  J>e  a  silly  parade  of  learning,  and  a  useless 
waste  of  the  time  of  the  House  to  enter  upon 
them,  it  being  sufficient  to  state  that  the  intent 
tion  of  the  parties,  as  it  is  to  be  collected  from 
the  instrument,  is  to  be  the  governing  principle 
in  the  construction.  (Here  his  Lordship  took  up 
the  argument  as  formerly  delivered  by  him  in  the 
Hxchequer  Chamber^  and  which  will  be  found, 
antCj  p.  3 1 3,  3 1 3.)  When  this  case  was  before  the 
Exchequer  Chamber^  I  stated,  that  if  the  only 
objection  to  this  lease  were  the  time  given,  be- 
fore the  lapse  of  which  he  could  not  re-enter  for 
non-payment  of  the  rent,  as  then  advised,  I  should 
think  the  objection  fatal*  I  have  heard  nothing 
since  to  remove  my  doubts  It  is  said,  indeed, 
that  the  indefinite  article  a  being  used,  namely, 
a  power — ^any  power  that  is  reasonable  may  be 
inserted.  But  what  right  have  we  to  do  this  for 
the  grantor  of  the  power  ?  Who  has  a  right  to 
insert  this  word?  Who,  if  inserted,  is  to  con-, 
strue  it?  The  Court  or  the  Jury?  If  fifteen 
days  be  reasonable,  why  not  twenty,  twenty-five, 
and  thirty  ?  That  this  was  never  contemplated  I 
think  quite  clear ;  for  whenever  time  is  meant  to 
be  given,  it  is  expressed ;  and  therefore  she  must 

be 
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1819.      be  presumed  to  have  knoAvn,  that  where  slie  meant 


18S1        ^^  S^^^  time,  it  ought  to  be  expressed ;  lest  the 
taiTB       giving  it  in  one  case  should  be  construed,  as  I 
DoK,        do,  that  it  was  not  intended  to  be  given  in  the 
Emi  jbribt.]  other.     But  I  have  said,  and  I  repeat,  what  right 
have  we  to  insert  the  word  reasonable  into  this 
po>irer  ?    If  this  word  "  reasonable"  never  found 
its  way  into  powers,  it  might  perhaps  more  fairly 
be  argued  that  it  was  inherent  in  all.  But  looking 
at  precedents  and  adjudged  cases,  we  do  find  the 
words  usual  and  reasonable  sometimes  jointly  in- 
troduced, sometimes  separately:  and  those  word$i 
when  introduced,  compel  the  Courts  to  consider 
what  are  i^f/a/— what  are  reasonable  covenants 
under  such  powers.     If  then  it  is  not  unusual  to 
insert  such  words,  why  are  die  Court  to  introduce 
them  where  the  creator  of  the  power  has  not,  and 
who,  by  omitting  them,  must  be  taken  to  have 
intended  that  they  should  not  be  inserted  ? 

But  lam  staggered  by  what  is  said  in  a  book 
of  great  autliority,  and  to  which  I  thinjc  the 
professional  public  are  much  indebted,  {Sugden*) 
that  if  this  objection  were  to  prevail,  it  would 
invalidate  nine  tenths  of  all  the  leases  in  the 
kingdom  granted  under  powers.  I  can  only  say 
auch  a  consequence  is  to  be  deeply  deplored ;  but 
it  is  ontirely  owing  to  this,  that  those  who  have 
prepared  such  leases  have  chosen  to  follow  their 
own  new-fangled  conceits,  instead  of  using  the 
exact  words  of  the  power,  conferring  the  right 

*  On  Powers,  p,  626,  3d  edition  (or  in  2d  edition,  823.) 

to 
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to  lease  upon  certain   terms,    and   upon   certain  ibid. 

terms  only.     This  argument  that  many  leases  will  ^siT 

be  invalidated  may  be  a  very  good  one  to  your  Smith 

Lordships  in  your  legislative  capacity,  on  account  Do'b, 

of  the- hardship  of  the   case;    but  cannot  and  ^EarijBRSBT.] 
ought  not  to  influence  yoii  when  your  province 
Is  jus  dicere,  non  dare. 

However,  if  this  were  the  only  objection  to 
the  lease  in  question,  on  account  of  the  long 
practice  which  has  prevailed,  as  it  is  alleged,  I 
might  be  inclined  to  pause  before  I  presumed  to 
offer  my  humble  advice  to  your  Lordships,  that 
on  this  ground  alone  the  lease  would  be  void. 

But  the  second  objection  seems  to  me  to  be 
impossible  to  be  got  over.  I  have  thought  much 
about  it,  both  before  I  gave  my  judgment  in  the 
Exchequer  Chamber  and  since.  I  have  turned  it 
in  every  point  of  view.  I  have  heard  all  that  the 
learning  and  ability  of  the  Bar  could  suggest.  I 
have,  of  course,  been  present  at  all  the  confer- 
ences with  my  learned  Brethren.  I  have  been  * 
most  desirous  to  be  convinced,  ifiiny  opinion  be 
erroneous:  but,  after  all,  I  cannot  raise  in  my 
own  mind  a  probable  doubt :  and  though,  if  the 
decision  of  your  Lordships  should  be  ultimately 
in  favour  of  the  lease,  it  will  be  my  duty  to  con- 
form to  that  opinion,  I  am  at  present  bound  to 
state  my  ^entire  concurrence  upon  this  poiiit 
with  my  learned  Brothers  Richardson^  Burroughs 
and  Holroydj  who  have  preceded  me.  Their 
luminous  exposition  of  the  argument,    and  my 

VOL.  VII.  F  F  own 
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1819.  Q^u  judgment  in  the  Exchequer  Chamber^  which 
1821.  is  accurately  reported  both  by  Messrs.  Brode^ 
sitiTH  rip  and  Bingham  and  by  Mr.  Moore^  an4  which  is 
i>oB,  in  the  possession  of  some  of  your  Lordships,  ren- 
Earl  jsRSKY.]  dcT  it  unnecessary  for  me  to  do  more,  on  this  head, 

than  to  make  an  observation  or  two  on  the  cases 

that  have  been  quoted. 

The  main  rehance  on  the  other  side  is  on  the  case 
of  Hat  ley  v.  Scot  {a).  Of  the  reporter  of  that  case  I 
S|hall  say  no  more  than  this  (without  forming  any 
judgment  of  my  own)  that,  during  a  long  profes- 
sional life  of  forty  years,  Loffi^  Reports  embracing 
a  period  of  that  great  man's  life  who  tlien  presided 
in  the  Court  of  King's  Bench  during  which,  as 
to  this  part  of  them,  there  is  no  other  reporter, 
(fof  the  Reports  of  the  very  learned  person,  now 
at  your  Lordships'  table  \Cowper']  diil  not  com- 
mence till  1774,  nearly  two  years  after  [this  part 
of]  Mr.  Lofft\)  I  never  heard  them  quoted  three 
times  in  my  life.     But,  without  any  observations 
of  this  kind,  it  is  quite  clear  from  that  report, 
that   nond  of   the  learned  counsel  then  at   the 
Bar  (Mr.  Dunning  or  Mr.  Bearer  oft)   nor  my 
Lord  Mansfieldf  nor  any  of  the  Judges  appear  to 
have  taken  the  least  notice  of  the  condition  as 
to  the  want  of  a  sufficient  distress,  which  is  the 
very  point  now  under  consideration ;  and  which, 
from  the  terms  of  the  power  and  lease  in  that  case 
might  have  arisen.      But,  it  is  said,   that   Mr. 
Butler  has  a  note*  of  that  case,  taken  by  him- 

(a)LDfft316.  •  Ante,  p.  343. 

self, 
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self,  in  which  it  appears  to  have  been  mentioned.       181D. 
I  have  not  seen  that  note,  and  therefore  I  can  say 
nothing  about  it.   I  entertain  great  respect  for  that 
gentleman,  and  I  do  not  wish  to  depreciate  the 
labours  of  tlie  young ;  but,  unless  he  be  much  liri^'^sEY.j 
more  advanced  in  life  than,  for  the  sake  of  the 
public,  I  wish  him   to  be,  he  must,  forty-eight 
years  ago,  have  been  a  very  young  man.    But, 
adniitttug  the  point  to  have  been  mentioned,  it 
cannot  have  formed  a  prominent  feature  eitlier  in 
the  argument  at  the  Bar,  or  in  the  consideration 
of  the  Court;  for  if  it  had,  -it  is  impossible  that 
Mr.  Lofft  or  any  other  man,  in  a  report  of  four 
pages,  should  have  omitted  it.     Can  such  a  case, 
for  a  moment,  be  put  in  competition  with  that  of 
Coxe  V.  Ddjfy  where  this   clause  was   the  main 
objection  to  the  lease— a  case  most  ably  argued 
at  the  Bar  by   the  now  Chief  Justice  of  that 
Court,  and  receiving  the  deliberate  certificate  of 
four  very  eminent  Judges,    Lord  Ellenborough 
and  Justices  Grose^  Le  BiatWy  and  Bayley  ?  In  the 
course  of  that  argument  Lord  Ellenborough  said, 
•*  There  can  be  no  doubt  that  it  is  more  beneficial 
to  the  owner  of  the  estate  to  have  a  power  of 
re-entry  at  once  upon  the  tenant,  upon  non-pay- 
ment of  rent  within  a  certain  time,  than  to  have 
such  a  power  only  in  case  there  shall  be  no  suffi* 
cient  distress  upon  the  premises."      And  in  an- 
other part,  when  Mr.  Abbott  was  strongly  press- 
ing on  the  Court  that  such  a  clause  secured  the 
landlord's  object,  namely,  by  satisfying  his  rent 
more  speedily  than  in  any  other  way,  Lord  Ellen-' 
borough  said,,  in  answer,  "  In  the  one  case  it  is  to 

F  F  2  be 
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IWP.       he  secured,  from  time  to  time  by  successive  suits^ 

"■J^      with  the  risk  of  sureties,  \f  the  distress  be  rer 

Smn      plevied :  in  the  other  it  Is  f ecured,  once  for  ^\\f 

Do*,       by  the  landlord's  re^possessisig  himself  of  the  Iqnd 

fiSuiiMT.]  out  of  which  the  rent  is  derived'' 

Can  any  one  say,  my  Lords,  that  ^e  one  re- 
medy is  not  more  easy,  more  direct,  fmd  les^  cir? 
cuitons,  than  the  other?    And  that  great  matix 
Lord  Ellenborough^  again  says,  **  Surely  the  4^ 
red  power  is  more  hen^iat  to  the  landlord.^' 
The  certificate  of  all  the  learned  Judges  i^  in 
direct  conformity  with  these  dicta  of  Lord  Ell^- 
borough  ;  for  it  is,  *'  We  are  of  opinion  that  the 
power  of  re-entry  reserved  in  and  by  the  sj^4 
lease  for  non-payment  of  the  rei^t,  is  not  made 
in  conformity  to  the  power  in  the  settlement  for 
granting  leases  of  the  freehold  part  of  the  said  de- 
mised premises,  and  that  the  lease  is  void  on  that 
ground."    Not  having  seen  any  report  of  the 
judgment  of  the  King's  Bench  upon  this  case  of 
Doe,  d.  Jersey,  v*  Smith,  I  cannot  tell  whether 
this  case  of  Coj^e  v.  Day  was  re-called  to  their 
attention;  but  I  am  quite  sure  it  is  impossible 
to  reconcile  the  one  with  the  other.    This  was  so 
strongly  felt  by  twp  very  learned  Judges  in  tho 
Court  below,  that  at  once  they  doubt  th^  pro-* 
priety  of  that  decision :  and  one  of  them  says,  i( 
is  not  law;  for  it  is  diametrically  opposite  to  rea^ 
son  and   common  sense.    I  am  sorry  to  sajr,  I 
think  directly  th^  contrary ;  but  I  fpr  on^  SQri^ 
ously  object  to  this  mode  of  getting  rid  of  deci-- 
sions  because  they  militate  against  our  own  qot 

tions. 
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tfons.    I  agree  with  the  pointed  manner  in  which  laio. 

this  wai  expressed  lately  in  this  House  by  the  '^^21!' 

Lord  Chief  Justice  of  the  Common  Pleas :  and  I  smith 

hope  I  shall  be  excused  for  using  his  language.  bov, 

*'  If  the  law  so  settled  is  now  to  be  considered  as  BnriJiwv.] 
unsettled^   I  know  not  on  what  foundation,  in 
point  of  law,  any  decision  can  stand." 

But  tlie  case  of  Coxe  v.  Day  is  not  a  solitary 
case;  for  it  again,  in  about  three  years  after, 
came  under  the  consideration  of  three  of  the  same 
Judges  who  decided  Cojre  v.  Dfly,  namely,  Lord 
Elltnboroughy  and  Justices  Le  Blanc  and  Bay  ley ^ 
with  the  addition  of  another  learned  person,  now 
no  more ;  (Mr.  Justice  Dampier)  and  they  could 
not  have  decided  as  they  did,  without  determining 
that  such  a  clause  as  we  are  now  considering^ 
rendered  a  lease  void  where  the  power  did  not 
authorise  it  The  case  I  alludge  to  is  Doep  d 
VaugKan^  v.  Meyler  (a).  That  case  was  tried  be- 
fore the  latter  Judge,  at  Hereford^  who  thought 
the  objection,  such  as  we  have  here,  was  one  that 
went  to  the  whole  lease;  though  it  was  partly  of 
lands  6f  which  the  lessor  Was  seised  in  fee,  and 
of  lands  in  which  hc^  had  only  an  estate  for  life, 
with  a  leasing  power ;  provided  there  was  i,  clause 
of  re-eritry  for  non-payment  of  rent  for  fifteen 
days;  The  lease  was  hot  executed  according  to 
that  power;  for  it  added,  "and  if  there  be  no 
suflieient  distress.'*  But  the  Court  held  that  though 
the  lease!  was  void,  because  not  executed  accord- 

(a)  a-Maule  A  Sfelw.  276. 
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1819.  wg  to  the  power;  yet  it  was  good  as  to  tli^ 
1821  ^^"^  ^^  which  the  lessor  was  seised  in  fee :  and 
smitu  tl;ey  apportioned  the  rent:  which  was  an  erro 
Doi,  neous  judgment,  if  this  objection  to  the  present 
£Mij«i«Y.]  lease  be  not  a  good  one.  The  case  of  Reesy  on 
the  demise  of  Poweil^  v.  King{a\  I  .formerly 
thought,  and  still  think,  sets  this  point  at  rest,  by 
shewing  that  such  a  clause  as  this  throws  a  bur- 
den upon  the  right  of  re-entry,  which  the  maker 
of  the  power  never  contemplated.  That  case  hav- 
ing been  so  oftea  mentioned,  it  is  enough  to  say 
of  it,  that  it  has  decided,  tliat,  before  a  plaintiff 
in  ejectment  can  recover  upon  a  clause  of  re- 
entry in  a  lease,»in  case  there  be  no  sufficient 
distress  on  the  premises,  he  must  shew  that  every 
part  of  the  premises  has  been  searched,  else  he 
cannot  say  there  was  no  sufficient  distress.  Tlie 
Judge  who  first  decided  this  was  well  known  to 
some  of  your  Lordships ;  and  no  man  will  decry 
the  knowledge  of  the  late  Mr.  Justice  Heath. 
His  opinion  was  confirmed  by  the  Court  of 
Exchequer.  If  the  Courts  of  IVestminster  Hall 
were  to  overturn  that  decision,  it  would  go  a 
great  way  to  shake  my  present  opinion ;  but  I 
^  do  not  learn  that  any  of  my  Brethren  arc  prepared 
to  do  so :  and  if,  therefore,  I  feel  myself  bound, 
as  I  shall  do,  to  call  upon  any  plaintiff  in  eject- 
ment on  the  circuit  who  has  such  a  clog  on  his 
clause  of  re-entry  as  this,  to  prove  that  fae.has 
made  a  full  search  for  a  distress,  before  I  permit 
such  a  plaintiff  to  recover,  I  cannot  conscientiously 
advise   your  Lordships  that  this  lease  is  valid; 

*  ^  (a)  Forre9t  Ifti 

L     '  most 
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most  sincerely  wishing  liowcver,  that,  consistently       I6i9. 

\eith  my  lionest  opinion,  I  could  do  so.     Of  one 

other  point  I  must  take  notice,)  namely,  tliat,  as 

this  lease  contains  a  general  clause  of  re-entr}% 

it  must  necessarily  control    the   special    clause*  e^/j^j^J'^^j 

To  that  position  I  for  one  cannot  at  present  agree; 

for  I  find  the  contrary  doctrine  maintained  from 

AUhanCs  case  (a)^  down  to  the  present  day. 

[Upon  this  part  of  the  case  his  Lordship  em- 
ployed the  same  reasoning,  and  adverted  to  the 
same  authorities  as^  he  will  be  found  to  have  done 
in  his  argument  in  the  Exchequer  Chamber^  ante, 
p.  316.]  ♦ 

The  point  upon  the  statute  of  the  4th  of  Geo* 
the  II.  has  been  so  ably  handled,  and  so  lumi*- 
nouSly  explained  by  my  learned  Brother  Holroydy 
wl)o  has  just  addressed  the  House,  that  I  shall 
not  trouble  your  Lordships  on  that  point,  but  to 
pay,  I  entirely  concur  with  him. 

The  next  point  is,  whether  the  other  leases 
should  be  admitted  as  evidence,  and  upon  that  '- 
I  shall  trouble  the  House  very  shortly.  I  am 
willing  to  admit,  that  if  this  deed  upon  the 
clause  in  question  contains  any  latent  ambiguity 
raised  by  extrinsic  evidence,  parol  evidence  or 
extrinsic  evidence  may  be  admitted  to  explain  it, 
or  to  render  it  unambiguous.  But  I  have  never 
heard  the  general  rule  contradicted,  that  parol 
pr  extrinsic  evidence  cannot  be  admitted  to  con« 

(a)  8  Co.  154. 

F  F  4  tradict. 
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1819,  Uadict,  vary,  or  add  to  the  tcnns  of  a  deed.  It 
X82i7  would  be  of  most  dangerous  couisequence  ta  ad-r 
Smith  ^lit  such  testimony ;  for  then  parties  deaUag  oa, 
BoB,^  matters  in  writingi^  ijoade  upon  advice  aod  coBsi** 
E^  Jbriby.]  (Juration,  would  be  $ul^^ted  either  to  the  unqer-^ 
tain  testimony  of  vi^e  and  precarious  memory, 
Qr».  a(s  in  the  case  at  Bar».  to  matter  of  whicl^  at 
the  tiflfie  of  Qo^trafitingi.  they  might  b%ve.  oq 
knowledge,  and  of  which  they  never  intendjsd  to 
b«.  iin^r  th«  cpntrquL  The.  written,  instrujnent, 
tbi«r«fore  -^  unless  in  cases  of  frauds  or  otl^r  px9 
ceyted  cases,  with  which  I  Qeed  not  tFOuble 
yo^JT  lordships  (ajud  of  which  I  insist  tlw  19 
not  one)  — -  must  be  considered  as  speaking  the. 
sense  of  the  parties  to  that  deed  or  instrument, 
lIpoA  this  ground  I  conceive  it  was  that  the  case 
of;  Cooke  v.  Booth  (a)  met  with  such  a  decided 
opiAiQu  against  it  in  Bcynham  v.  iQuyV  Hospir 
t^ip)  by  Lord  A  Ivan  f^^  when  Master  of  th<?. 
I^pllai.  who  not  only  states  his  own  opinion,,  but 
that  of  the  late  Mr*  Justice  Wilson^  who  had  ar- 
gued the  case  of  Cooke  v.  Booths  and  who^  Lord 
4ivanl€j/^  says^  was  astonished  at  th{)  <fieci;|ion : 
and  it  was  also  disapproved  of  by  Lord  fhuaripm*. 
The  Master  of  the  StoUs  says»  'f  I  strongly  pro-, 
test  against  the  argument  of  the  leain^d  Jwlges^,  lA 
Cpoke  v..  Bo9th^  as  to  coQstruing  a.legal  instiiumeot 
by  the  equivocal  acts  of  the  parties^  aud  t^eir 
understanding  upon  it."  The  case,  of  TrittQn  v. 
Foott  (c)  seen)s  also  directly  at  variance  with  Cooke 
V.  Booth.     In  Igguiden  v.  Majf  {d\  the  Court 

(o)  Gowp.  810.  (if)  S  N.  IL  440.     Tbe-  oif 

(6)dVes.  208.  ginal  case  and  the  pleadings 

(c)  2  Bro.  C.  C.  636.  are  io  7  East,  237.  and  se? 

also  0  Ves.  825. 

of 
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(oi  Exchtqvew  Chamber  unaniiBOuslj  affirmmg  a  ltt#* 
jwdgment  of  the  Court  of  King's  Bench,  held  that  i^i; 
a  covenant  in  a  lease  to  grant  a  new  lease  with  all  ^Bm 
auch  covenants,  grants,  and  s^itiples  as  in  the  said  „^^>^» 
indenture  is  contained,  does  not  hind  the  lessor  Barijnttvr.| 
ta  insert  a  coTenant  of  renewal  in  the  rentmed 
lease ;  although  it  was  alleged  in  the  pleadings', 
that  the  covenant  required  had  keen  introduced  in 
?irarious  other  cases  before  then  successively  made 
and  executed  on  cenewals  from  time  to  time 
granted.  The  Lord  Chief  Justice  Mansfitldr  stop* 
ping  the  then  Mr.  4^bott,  who  was  to  havie  argued 
against  ph^  conatruction  contended  for  on  the  other 
side,  said,  that  the  ease  piCo0fte  y.  Booth  irzs  the 
first  time  that  the  acts  pf  the  parties  to  a  deed 
were  ever  made  use  of  in  a  Court  of  Law  to  as- 
sist the  construction  of  that  deed  :  and  in  another 
part  of  his  judgment  his  Lordship  says,  that  is  ^  a 
case  which  has  been  impeaphed  upon  all  occasions^ 
and  in  which  the  Court  of  fling's  Benc^  were  mis- 
led by  the  renewals  stated  ^n  the  case  sent  by  the 
Court  of  Chancery'.*'  No^  what  is  asked  for  in 
the  present  case  But  to  assist  the  construction  of 
an  unambiguous  deed  by  ^e  prior  acts  of  jthe  par- 
ties ?  And  in  a  case  whicl^  I  argued  as  Counsel^  in 
^EaHy  yf6^y  though  the  lease  there  was  according^ 
to  the  custom  of  the  country  as  to  the  time  of 
holding;-  yet,  being  dated  %9^  Marck^  itwa^ 
held  not  to  be  a  lease  m  possession ;  and  that 
because  the  days  of  holding  were,  as  to  the  tillage, 
from  die  I3th  of  February  past;  the  pasture- 
ground  from  the  5th  of  April  next ;  and  the  resi- 
/iue  of  the  premises  from  the  tSth  of  May  next. 

*  X>oe,  d.  AUan^  v.  Caivsrt. 

But, 
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1619.  But,  my  Lords,  in  my  opinion,  cases  arc  nafe 

1821.       wanted  to  prove  that  no  evidence  can   be  ad- 
Smith      mitted  to  explain  a  deed  which  is  plain  and  per- 
Dob.        spicuous  in  ifs .  terms,  containing  no  ambiguity ; 
EarijBRSKY.]  much  less  to  add  clogs  and  conditions  to  it.     I 
am  asked  then,  is  this  a  deed  of  that  description? 
I  answer,  that  in  my  opinion  it  is.     I  see  no  ani« 
biguity :  it  is  precise  and  definite  in  the  powers 
granted.    Every  person  of  plain  and  common  un* 
derstanding,  much  more  every  person  with  a  legal 
mind,  can  give  it  a  clear  and  satisfactory  solution. 
But  I  am  told  the  case  o{  Fonmreau  v.  Poyntz  (a), 
before  Lord  Chancellor  77mW<w,  is  against  my 
opinion.     Upon  the  best  attention  I  can  pay  to 
that  case,  I  do  not  think   so.     That   case  was 
a  bequest  of  the  sum  of  500A  stocky  in  long  an-^ 
nuitiesj  and  similar  bequests  of  smaller  sums  in 
the  same  stock    to  others.      The  que&tipi^  w?is^ 
whether  this  was  a  bequest  of  500/.  a-year  long 
annuities,  or  only  500/.  in  the  long  annuitieSi. 
The  case  was  very  powerfully  argued  by  one  of 
your  Lordships.     I  own  I  should  have  thought 
there  was  no  difficulty  in  the  construction :  and 
Lord  Thurlow  seemed  at  first  to  be  of  that  opi- 
nion;   but  he  afterwards  admitted  evidence  to 
shew  the  extent  of  the  property  of  the  testatrix,  to 
see  whether  slie  could  possibly  mean  500/.  a-year, 
>vhen  she  had  no  siuch  stock.     But  though  his 
Lordship  admitted  this,  he  states  the  clear  prii^- 
ciple  of  law  to  be,  that,  for  the  wisest  reasons,  it 
will  not  admit  of  an  instrument  being  construec} 

(a)  1  Bro.  C3i.  Ca,  472. 

aliunde. 
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aiiunde.  And  in  the  close  of  that  case  his  Lord-  1B19. 
3hip  says  what  I  quote  to  your  Lordships  as  strong  ^"C^ 
in  my  favor ;  because  he  only  lets  in  the  evidence  8^^^ 
to  explain  what  is  uncertain — "  There  is  no  doubt  j^';^^ 
if  the  word  stock  had  been  left  out,  but  that  the  e£i^J5j*^j 
meaning  would,  be  that  the  sum  of  500L  was 
to  be  disposed  of  in  long  annuities^  and  to  make 
a  produce^  and  that  produce  to  accumulate  until 
the  legatee  should  attain  twenty-one.  This  being 
the .  doubtful  interpretation  upon  the  face  of  the 
willy  tlie  question  arises,  whether  the  state  of  the 
testatrices  fortune  is  not  applicable  to  the  con- 
struction of  the  will.  It  appears  by  some  otlier 
parts  of  the  will,  that  she  was  extremely  anxious 
to  make  ^  ample  provision  for  the  &mily  of  the 
Fonnereaus.  Considering  then,  the  situation  of 
her  fortune,  it  is  perfectly  inconsistent  to  say  that 
^e  could  mean  to  give  ten  times  more  than  she  was 
worthy  in  legacies.  My  opinion  therefore  is,  that 
the  judgment  must  be  reversed,  and  that  I  can  let 
in  the  evidence  of  the  yalue  of  the  estate,  not  to 
control  the  bequests  which  the  testatrix  has  made 
in  words  themselves  distinct,  nor  to  control  a^ 
bequest  which  she  has  made  of  a  subject  which  she 
had  accurately  described ;  but  because  the  words 
she  has  used  are  uncertain.  The  peculiarity  of 
this  will  furnishes  sufficient  doubt  to  warrant  the 
admission  of  collateral  evidence  to  explain  it,  and 
if  so,'  the  statement  of  the  testatrix's  fortune  is 
applicable  to  the  purpose  of  such  an  explanation/' 
His  Lordship,  whether  right  or  wrong  in  his  no- 
tion, clearly  admits  evidence  aliunde  on  the  ground 
of  uncertainty  and  ambiguity  only,  and  leaves 

the 
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i«ift       the  prmcipte  whally  untoitcfaed^^that  pa^6l  cvl- 

^^^^     <jence,  or  evidence  aliunde,  eamiot  be  admitted  M 

fygfg^      etmtradkt,  add  to,  6r  vary  the  tetlns  <of  a  deed, 

^        will,  et  other  ^ritteir  mstruiAeftt    Now  here,  the 

e^BMt.]  te'***^  this  power  are  clear  and  e:itpresA,  withbut 

limrtattoitt   clog   or   eoiiditioh -— nothing   being 

dotrbtfnl  or  ambigirous^^and  the  evidence  tonght 

to  be  admitted  i^  not  to  Explain  that  which  is 

doubtful ;  but  to  a;dd  twa  clauses  or  two  cbnditioni 

ito  that  which  is' absolute  and  utlconditioilaf :  itf 

liimt,  to  make  a:  new  dieed  in  this  respect. 

The  decision  I  am  humbly  recommeAdittg, 
srteers  clear  of  all  vagueness  and  uncertainty, 
leairing  nothing  to  the  variety  of  conflicting  opi- 
nions. For  who  is  to  decide  what  is  reasonable^ 
If  the  Judges  —  I  should  be  inclined  to  think  it 
would  be  mischievous  in  its  consequences;  liut 
worse  if  the  Jury  are  to  b^  called  on  to  decidfe it. 
What  can  lead  to  such  contrariety  of  decision?' 
fbr  we  all  know,  in  every  transaction  of  huiAatl 
life,  what  is  reasonable  or  unreasonable  mtast  de- 
pend* upon  die  reasoning  and  feeling  of  eveiy' 
individual'  who  Has  to  consider  the  question. 

I  heard  it  sajd  that  this  WiU  utiset'tle'mahy  leases, 
r  should  lament  if  if  it  should  have  such  an  effect ; 
but  in  that  cas^e  the  legislature  might  interpose. 
I!^  however,  the  mode  of  ctfnstrulng  po^frers, 
which  r  am  nbWproposittg  as  the  trufe  one,  Had 
been  al  way r  adhered  to,  no  such  evil  could  have 
ensued.  The  hardship  of  the  individual  case  is 
represented:  and  if  there  be  hardship,  I  also,  as 

an 


ship,  wd  tl)€  CQpaf qii^ncc*  of  wh»t  I  should  pn>«     ^inu^ 
po8Q,h4v«miMle  m«  vgaiiiand  agamenoiiiicthM     smnL 
pQiat  with  all  the  ability  in  ray  power ;  but;  after       poi^ 
all  thift  eonaidemtion,  &eUng  that  it  ia  my  awoni  a«aiiBuv.]. 
9tn4  tiiemfore  boundeD  duty  to  declare  what  I 
believe  the  law  to  b^  nowv-i^QOt  to  aay  what  it 
ought  to  be«-pl  think,  that^  to  deeide  in  h^vta 
of  tbfd  lease,  would  be  to  make  a  power  different 
substantially  from  that  which  waa  made ;  and  to 
m»ke  conditions  which  the  creator  of  it  never 
intended.    This  would  he  my  opinion  if  I  stood 
^pne^  but  I  am  happy  not  to  be  singular  in  my 
judgiqetit  on  this  important  question,  although 
I  am  opposed  to  others  whose  ability  I  respect, 
^nd  who$e  learning  I  revere. 

Baylet,  J.— Upon  the  best  consideration  I 
am  able  to  give  this  case,  I  can  find  no  reason 
for  depajrting  from  the  original  opinion  which 
I  formerly  entertained  when  this  $ase  first  came 
liefore  the  Court  of  King*^  Bench '^tlMt  the 
lease  in  question  is  conformable  to  the  (casing 
power  in  the  deed  oi  settlement;  and  is  therefore 
valid.  Oq  the  case  of  Co«re  v.  Dnjn,  I  find  it 
neceMaiy  to  state,  that,  when  this  question  was 
under  the  consideration  of  the  Court,  that  de* 
cision  waf.  perfectly  in  their  recollection;  and 
they  considered  that  their  judgment  in  the 
present  case,  did  not  in  any  respect  break  in 
upon,  or  clash  with  thfit  determination* 

The  cUusc  in  the  settlement  under  whidi  this 

lease 
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181D."      leaite'Was  authorized  requires  it  to  contain  *'rf 
""^^^^     power  of    re-entry  — for    non-payment  of  the 
BnrtH      rent :''  and  the  first  questioli  for  your  Lordships* 
]>^i^        consideration  is,  whether  this  lease  does  or  does 
Ewi  JwMEif.]  not  contain  a  power  of  re-entry  for  non-payment 
of  the  rent  ?   It  contains^  in  fact,  a  proviso  that,  if 
the  rent  be  behind  or  unpaid   by  die  space  of 
fifteen  days;  and  no  sufficient  distress  can  be  Sad 
upon  the  prerai^es,  the  persons  entitled  to  the 
re^t  afnd  tlie  freehold  and  ihlieiritance  inay  re- 
enter;   Is  this,  or  is  it  not,  a  power   given  to 
the  landlord?    Undoubtedly  it  is.     Does  it  not 
enable  him  to  re-enter  ?     It  does :  and  for  what 
cause  ?     For  non-payment  of  the  rent  reserved. 
I  admit  that  it  is  not  an  immediate  or  uncon- 
ditional  power  of  re-entry ;    but  still   it  is—"  a 
power  of  re-entry"  —  and  "/or  non-payment  of 
the  rent  reserved." 

It  is  material  to  this  question  to  see  what  the 
law  was  with  regard  to  these  powers  from  the 
earliest  times.  Referring  to  Coke  Littleton 
(sect.  325- )  we  find  instances  of  various  condi- 
tions for  re-entry,  "if  the  rent  be  behind  by  a 
week  after  the  day  of  payment,'*  or  "  by  a 
month,"  or  "  half  a  year.^'  We  find  also  from  the 
YeSir  Books  (20  Hen.  VI.  30, 3 1  .—6  Hen.VII.  S.— 
Bro.  Abr.  tit.  Entre  Congeable,  pi.  90.)  that  the 
time  for  making  demand  of  the  rent  to  warrant  a 
re-entry  is  at  the  end  of  the  last  day  of  such 
week,  month,  or  half  year,  and  not  on  the  rent 
day.  It  is  not,  therefore,  inconsistent  in  law 
with  a  requisition,  that  there  should  be  reserved 

a  power 
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a  power  of  re-entry,  that  it  Jbe  not  immediate;       Wia 
or  that  it  be  postpdned  for  some  length  of  timue       iaai* 
after  the  day  fixed  for  the  payment  of  the  rent       s-jth 
In  Godbolt)  p*  110,  ca.  130*,  we  have  an   in-     t^I^\^ 
stance  of  a  condition  for  re-entry,  '*  if  the  rent  Earijm»*¥.j 
be  behind,   and  no.  sufficient  distress  upon    the 
land/*    I   therefore    consider   that:  a  power  of 
re-entry  on  condition  that  the  rent  be  behind 
and  no  sufficient  distress  upon  the  land,  ia  an 
acknowledged  legal  power  of  re-entry  for  non*^ 
payment  of  rent.    The  power,  as  reserved  in  thia. 
case,  may,  however,  not  be  the  most   be^eficjal 
power  to  the  re^'ersioner  which  could  be  devised: 
and  being  qualified  with  these  conditions  it  may  in 
certain  possible  cases  not  afford  the  conveniaaceft 
^4pf  an  absolute  *  right  of  re-entry ;  but  still  it  i9 
a  power  of  re-entry,  and,  if  it  be  sufficient  td 
secure  the  payment  of  the  rent,  I  hold  that  this 
lease  does  contain  in  terms  all  that  is  required 
by  the  words  of  the  leasing  power  in  the  set- 
tlement. 

But  then  it  is  urged>  by  those  who  would 
impugn  this  lease  as  not  being  a  good  execution 
of  the  power  to  demise,  that,  admitting  it  to 
contain  a  power  of  re-entry,  it  is  not  such  a 
power  as  the  indenture  of  the  Sd  of  Jw(^  1757, 
due  regard  being  had  to  its  intemt  and  meaning 
in  legal  construction,  requires  to  be  inserted  in 
the  leases  to  be  made  under  this  partieulaiv 
power.    That  argument  however  necessarily  as- 

•  Hoodie  and  WinscomVs  case,  20  Eliz. 

sumcs 


44S  OABES  IN   tHE  EXCnXQUEB, 

1619.       aumes  that,  the  words  of  the  power  are  not  so 


^^][|^  dear  and  precise  but  that  they  are  capable  of 
SKiTtt  more  than  one  meaning :  otherwise  indeed  the 
DoK,  ^  proposition  would  be  self-^i^ident.  Many  dif* 
sSfjnMBT.)  ferent  sorts  of  powers  are  known  to  the  law,  some 
more  beneficial,  others  less  so :  some  are  qualifiedt 
some  are  not :  some  are  conditioned  to  hold  the 
land  till  the  rrat  is  satisfied  out  of  the  profiti, 
(Co.  Litt.  sect.  Sas.) ;  some  to  hold  till  the 
rent  is  satisfied  aliunde ;  some  (as  herejf  to  re- 
store the  reversioner  to  bis  former  estate  (Co. 
Litt.  s.  5J4.) ;  others  there  are  with  the  con- 
ditions which  form  the  subject-matter  of  the  ob* 
jections  to  this  lease,  and  which  I  have  already 
noticed:  some  again  (though  very  few)  have 
neither  of  those  conditions:  and  the  ques^ 
tion  now  for  your  Lordships*  consideration,  I 
apprehend,  ii,  which  of  these  powers,  having  due 
regard  to  the  intent  and  meaning  of  the  indenture 
of  idJulj/j  1757,  that  nstrument,  according  to 
legal  construction,  requires  ? 

The  intent  and  meaning  of  the  indenture  is 
to  be  collected,  either  from  the  indenture,  intrin- 
sically, without  looking  out  of  it ;  or  from  tlie 
contents  of  the  instrument  combined  with  the 
Gon^deration  of  the  state  of  the  property  at  the 
time  when  it  was  made.  And  then  arises  the 
other  question— ^whether  the  evidence  of  the  then 
existhig  leases,  and  of  the  powers  of  re-entry 
therein  contained,  and  which  I  shall  presently 
consider,  be  admissible  or  not,  not  for  the  pur- 
pose   of   explaining,    adding   to,    or  varying  a 

written 
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wriifen  instrument ;  1>ut  to  shew  the  meaniDg  of  imii 
the  langiiage  which  the  settlor  lias  used  in  ""^^^^ 
this  requisition^  which  she  has  left  quite  inde-  gM^j^ 
finite  and  necessarily  to  be  supplied  by  refer-^  ^^-^ 
ence  to  matters  extrinsic.  Taking  it  first,  how4  ig^ShiWMiii 
ever,  without  reference  to  any  isuch  extrinsic  mat* 
ter,  it  seems  to  me  that  the  intent  and  mean«^ 
log.  of  the  indenture  per  se^  and  without  look* 
ing  beyond  it,  or  out  of  it,  was,  that  the  revern 
Sioner  should  have  either  of  such  of  those  powera 
as  would  give  him  a  proper  and  reasonable 
security  for  his  rent  by  way  of  re*entry.  If 
nothing  short  of  a  right  of  immediate  re-entry— 
whether  there  were  a  sufficient  distress  upon  tlie. 
premises  or  not — would  give  him  that  sjecurity,: 
I  might  be  of  opinion  that,  in  such  4  ^  case,  he 
would  be  entitled  to  have  such  a  power  inserted 
in  the  lease  as  would  alone  ensure  to  him  that 
right  fiut  if  any  of  the  other  species  of  power 
would  give  him  a  proper  and  reasonable  security, 
it  seems  to  me,  that  die  insertion  of  either  of  diose 
other  powers  would  satisfy  all  that  the  indenture 
of  1757,  in  legal  construction  of  its  meaning;  re^ 
quires.  The  rent  is  not  a  rack-rent ;  it  is  merely 
an  old  accustomed  rent  of  only  2/,  U.6d.per 
annum^  payable  half  yearly ;  and  fora  lease  for. three 
lives,  the  lessee  surrendered  a  subsisting  lease,  upon 
which  at  least  one  life  must  have  been  in  ts$€f  and 
paid  105/.  A  half  year's  rent  therefore  would  be 
lL\0s.9d.  only :  and  such  a  rent  was  certainly  not 
likely  to  occasion  the  reversioner  much  thought  or 
care,  as  to  any  probability  of  loss  of  it ;  for  he  could 
not  consider  it  possible  that  the  premises  would  ever 
VOL.  vij.  G  G  be 
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1010.  be  so  completely  deserted  as  that  there  should  be  no 
"^^^  sufficient  distress  upon  them  at  any  time :  nor  was 
iSMiTtt  ^be  rent  of  such  consequence  as  to  make  it  pro- 
j^  bable  that  the  tenant  could,  upon  any  occastony 
p^J^^^j  be  induced  to  replevy  a  distress.  For  such  a  rent, 
tlierefore,  the  power  in  question  to  re-enter  at  the 
end  of  jfifteen  days,  if  there  were  no  sufficient 
distress  upon  the  premises,  appears  to  me  an  ade« 
quate  and  reasonable  security ;.  and  I  should  be 
disposed  to  think  thant  for  such  a  rent,  a  clause 
of  re-entry  without  giving  any  days  of  graces 
would  be  unreasonable;  because  the  immediate  ex* 
ercise  of  such  a  right  would  be  oppressive.  Nor 
4o  I  think  it  unreasonable  to  restrain  the  rever^ 
sioner  from  the  enforcing -the  power  of  re-entry, 
whilst  there  should  be  a  sufficient  distress  upon 
the  premises;  because  the  legislature  did  not 
think  it  unreasonable  to  deny  the  landlord  the  be- 
nefit of  the  4  Geo.  IL  c.  228,  where  there  was  a 
sufficient  distress :  and  the  landlord  can  have  no 
difficulty  in  ascertaining  whether  there  be  such  a 
distress  or  not;  for  he  has  a  right  to  enter  daily 
I  with  his  bailiff  upon  the  premises  to  see  whether 
there  be  such  a  distress,  and  according  to  ik^ 
case  in  GodboliJ^  if  there  be  nothing  that  he 
oan  see  upon  the  premises  to  distrain,  he  is  war* 
ranted  in  concluding  that  there  are  no  distrain-^ 
able  goods  there.  The  words  of  the  report  are^ 
V  In  that  case  it  was  holden,  by  all  the  Justices, 
that  if  a  man  make  a  lease,  rendering  rent  upon 
condition,  that  if  the  rent  be  behind,  and  no 
sufficient  distress  upon  tlie  land,  that  then  the 
lessor  may  re-enter;  if  the  rent  be  behind,  and 

*  Ca.  130,  p.  110. 

there 
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lliere  be  a  piece  of  lead,  or  other  thing  hidden  int  ^0^^- 
the  land,  and  no  other  thing  there  to  be  distrain-  ^^^i. 
«d,  the  lessor  may  re-^nter ;  for  the  distress  ought  f^n 
to  be  open,  and  to  be  come  by ;  for  if  it  shonld  nm 
be  othei'wise  said  a  sufficient  distress,  one  might  iBMl^fffMrj 
f ndose  money,  or  other  things  within  a  wall ;  and 
thereby  the  lessor  should  be  excluded  of  his  re* 
entry/*  I  am  therefore  of  opinion,  that,  witln 
out  looking  beyond  the  indenture  of  1757,  the 
power  in  question  is  coi^ormable  with  the  requist«> 
tton^  and  within  the  true  intent  and  meaning  of 
that  indenture :  and  that  it  is,  in  the  legal  con- 
struction thereof,  as  large  and  bene£cial  a  power 
of  re-entry,  as  that  indenture  required.  I  am 
of  opinion  also,  that,  in  judging  of  the  true  intent 
And  meaning  of  the  indenture*  of  July ^  1757,  in 
tilts  respect,  we  are  at  liberty  to  take  into  con* 
sideration  the  state  of  the  property  at  the  time 
when  that  indenture  was  made,  to  see  to  what  re^ 
Btrictions  the  lessees  were  then  subject^  and  what 
eights  the  lessor  then  retained.  The  settlor  hav- 
ing used  the  indefinite  words,  ^'  a  power  of  re^ 
entry,"  by  shewing,  as  I  have  done,  that  there  are 
many  «uch  powers  recognized  by  the  law,  I  shew 
that  there  is  an  ambiguity  in  those  words,  whether 
latent  or  patent,  which  makes  it  necessary  to  rrfer 
•to  the  actual  state  of  the  property  at  the  time 
when  the  settlement  in  which  those  words  were 
4ised  was  made,  in  order  to  discover  the  intent  of 
die  settlor,  and  in  what  sense  she  used  those  words? 
I  have  never  before  heard  it  doubted,  whether  the 
nature  and  the  general  mode  of  tenure  of  an  estate, 
and  the  interest  of  the  owner  were  admissible  in 

G  o  3  proof 
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1819.  ^roof  to  ascertain  the  nature  and  design  of  an  ia^ 
"-^^  definite  power  to  lease  granted  by  the  settlor  of 
$MiTti  the  property.  I  am  not  by  so  doing,  construing 
Do*,  a  legal  instrument  by  die  acts  of  the  partieSf 
Art  Jbmbt.]  or  by  their  understanding  of  it ;  (as  was  done 
in  Cooke  v.  Booth  (a)  but  by  shewing  from  the ' 
circumstances  and  situation  ^f  the  parties,  and 
the  estate  and  interest  which  the  settlor  had 
at  the  time,  I  am  enabling  the  House  to  judge 
what,  in  legal  construction,  was  the  meaning  of 
the  creator  of  the  power  in  using  indefinite  terms-^ 
a  question  which  sends  so  many  cases  from  one 
side  of  IVestminster  Hall  to  the  other :  ap4  I  am 
not  aware  that  there  is  any  legal  authority  foxe^n 
eluding  the  evidence  of  suph  pirpunistancesaud 
situation  for  such  a  purpose.  Qp  th^.  contrary, 
there  are  several  authorities  for  adpQltting  epcr 
l^rihsic  evidence  wiiere  the  doubtful  ^wprding  of 
an  instrument  seems  to  render  it  necessary  to  seek 
to  explanation  aHunde.  InDoe^  on  the  demise  .of 
AUarif  V.  Cahert  (b)j  which  was  argued  on  a  quesr 
tion,  whether  the  lease  there  was.  a  lease  in  posr 
session  or  reversion ;  the  custom  'of  letting  was 
given  in  evidence  to  shew  that  the  periods  men«- 
tioned  in  the  habendum  of  the  lease,  for  the 
tenant's  entry  on  the  part  of  the  premises  then  in 
question,  were  the  usual  periods  of  entry  cus- 
tomary in  that  part  of  the  country.  ThatcvF- 
dence  was  admitted  without  objection,  and  ar- 
gued upon  without  objection;  apd  that  fact  was 
held  by  the  Court,  who  did  not  advert  to  its  being 
inadmissible,  not  to  have  the  eft^ct  of  controuliugn 

(a)  Cowp.  819.  (6)  2  East,  376. 
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on  the  principle  of  intention,  the  words  of  the  1819. 

power  (which  was  to  lease  in  possession  and  not  |Q2i. 

in- reversion)  so  as  to  get  rid  of  the  objection^  smith 

that  a .  lease  dated  the  £9th  of  March^   under  dob, 

_  .   -  ,  111  [Lessee  of 

*  which  entry  was  to  be  made  by  the  tenant  as  to  iSarijBRSBv.] 
Sill  the  ground,  except  tlie  tillage, .  on  the  5th  of 
jlprilf  and  ISth  oi  May  then  nest  ensuingi  was  , 
a  lease  in  reversion,  and  therefore  not  warranted 
by  the  power.  How  that  case  bears  on  the  ques- 
tion>  so  as  to  support  the  proposition,  that  tlie 
Extrinsic  evidence  received  in  this  case  was  in- 
admissible, I  am  quite  at  a  loss  to  discover. 

la  the  case  of  one  making  a  deed  or  wilU  have 
we  not  a  right,  when  it  is  necessary  to  the  under^ 
standing  of  it,  as  it  frequently  is,  to  enquire  what 
estate  he  had  at  the  time  of  executing  the  instru- 
ment? That  is  i>ften  a  necessary  fact  to  know, 
because  the  true  construction  often  turns  upon  it, 
and  may  be  wholly  varied  according  to  the  result 
of  the  enquiry.  I  will  put  this,  familiar  case :  if 
one  grant  to  another  a  lease  for  life,  without  ex- 
pressing it  to  be  for  the  life  of  the  lessor,  or  of 
tlie  lessee— *  is  not  evidence  not  only  admissible, 
but  necessary,  to  shew  what  interest  tlie  lessor  had 
in  the  property  at  the  time?  for  if  he  were  tenant 
in  fee,  the  lessee  would  take  a  lease  for  his  own 
life;  whereas,  if  the  lessor  were  tenant  in  tail,  or 
for  life  only,  the  lessee  would  take  only  for  the 
life  of  the  lessor.  [His  Lordsliip  then  adverted 
to  the  doctrine  in  Sheppard'^  Touchstone j  p^  88^] 
So,  where  a  testator  gives  a  sum  of  money  by  the 
description  of  so  much  stock;   if  he  have  such 

G  G  3  stock. 
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1819.      Stock,   it  is  a  specific  bequest   of  that    stock; 
"l^^^ji!^     but  if  he  has  it  not  at  the  time  of  his.  death. 
Smith      evidence  may  be  received  to  shew  that  it  bad 
Bob,  .      been  transferred  to  some  other  fund,  and  the  be- 
EMu'tRf Bv.]  quest  would  thereupon  be  established.    That  was 
acted  upon  in  the  case  of  Selwood  v.  MiUhnojf  («)« 
where  extrinsic  evidence  was  admitted  to  shew 
that  the  testator  had  no  such  stock  as  he  had  be- 
queathed, having  transferred  it  to  another  fund 
before  his  death.      In  Mastery  v.  Masters  (b)f 
extrinsic  evidence  must  have  been  admitted  to 
liave  rescued  the  bequest  therei  from  the  effect  Qf 
that  uncertainty  which  would  otherwise  have  ren- 
dered it  void.    I  wish  to  call  your  Lordships'  more 
particular  atteotioii  to  the  case  so  much  relied  on 
by  my  Brother  Park,  of  Fonnereau  v.  Fojfsitz. 
In  that  case  the  testatrix  gave  to  Maty  Payntz 
4he  sum  of  fiOO/.  stock  in  long  annuities,  the  same 
sum  stock  to  another  person,  and  300/.  and  100/. 
stock   in   long  annuities  to  two  other  persons, 
the  interest  of  the  two  latter  sums  to  accumulate 
till  the  legatees  should  attain  twenty-one,  and 
then  the  whole  to  be  transferred  to  them  by  her 
executors :  and  she  bequeathed  the  residue  of  her 
estate  to  her  two  nephews*    The  testatrix  having 
only  15S0/.  stock  at  her  death  in  long  annuities, 
parol  evidence  was  there  admitted  (after  it  had 
been  at  first  held  by  Lord  ThurUm  not  to  be  ad- 
missible) to  shew.the  actual  amount  of  her  for- 
tune, and  the  state  of  her  property  (which  was 
admitted  to  be  external  evidence)  in  order  to  enable^ 


(a)3Ves.a06.  (*)1P.W.42S.     .       > 
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tiie  Court  to  cpnstrae  the  will  by  the  criterion      leia 
of  her  intention,  if  it  might  be  collected  from  the     ^tsai!^ 
state  of  her  circumstaDces.      Ijord  Thurlow  ul-      smim 
timately  decided  that  the  peculiarity  of  the  will       Pos, 
furnished  sufficient  doubt  to  warrant  the  admission  £ari  Jmm.) 
of  collateral  evidence,    to  explain  whether  she 
meant  to  bequeath  to  the  legatees  a  gross  sum  to 
accumulate*  or  that  sum  per  annum  byway  of  an«* 
fittity:  aod  on  admitting  the  evidence^  the  same 
9um  to  be  paid  as  an  annuity,  was  found  to  be  ten 
times  as  much  as  she  was  worth.    Extrinsic  evi. 
denoe  in  that  case,  therefore,  was  received  and 
acted  upon  to  explain  the  meaning  and  intention 
of  the  testatrix  as  to  these  bequests,  which  were 
otherwise  uncertain,  and  could  not,  in  fact,  have 
been  established  or  satisfied.    The  Master  of  the 
Kollfl  afterwards  (adverting  to  that  case),  in  de« 
ciding  Selwood  v.  Mildmajf,  says,  *'  Lord  Thur-^ 
lfiw\  only  doubt  was,  whether  parol  evidence  was 
admissible  to  ascertain  whether  the  testatrix  did 
not  mean  capital;  but  hehsLd  no  doubt  that  she 
must  know  all  the  circumstances  of  her  affairs  • 
therefore  liis  first  opinion  was,  that,  though  it  did 
appear  she  could  not  mean  to  give  so  much  more 
than  she  could  afford,  yet  he  doubted  whether  he 
could  give  the  words  a  meaning  so  different  from 
their  natural  meaning."     Applying  those  prin- 
ciples to  this  case,  the  evidence  objected  to  here 
must  necessarily  be  held  to  be  admissible  on  the 
same  or  stronger  grounds ;  beqause  it  is  not  offered 
to  set  up  a  construction  against  the  natural  mean- 
ing and  import  of  the  words,  nor   to  control  or 
modify  a  power  distinctly  and  accurately  describ- 

G  G  4  ed; 
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1819-      cd ;   but  to  remove  an  ambiguity  upon  the  face 
^^^^     of  the  instrument  which  creates  ity  and  which^  by 
Smith      Using  general  and  indefinite  terms,  renders  it  ca« 
Doe,       pable  of  being  satisfied  in  several  ways*    Thcre- 
filu^raiKY.]  fore  it  is,  that  I  think  we  may,  in  this  case,  look 
to  the  state  of  this  property  at  the  time  when  the 
settlement  was  made,  in  order  to  be  enabled  to 
ascertain,  from  the  liature  of  her  estate  and  in- 
terest in    the    property,   and  the  circumstances 
under  which  it  was  usually  demised  at  the  time, 
what  her  intention  was  with  respect  to  the  sort  of 
power  which  she  was  desirous  of  having  mtro- 
duced  into  the  leasies.     From  that  extrinsic  evi- 
dence we  find    the  case  to  stand  thus:— Lady 
Louisa  Barbara  Mansel  being  tenant  for  life, 
with  a  power  of  appointment  in  fee,  of  a  very 
considerable  estate,  part  of  which  was  then  iet 
out  upon  leases  for  lives  at  small  rents,  payable 
partly  in  money  and  partly  in  a  render  of  capons, 
or  money  at  the  election  of  the  landlord :  and 
those  leases  contained  powers  of  re-entry  "  in  case 
the  rents  reserved  should   be  behind  for  fifteen 
days,  and  there  should  be  no  sufficient  distress 
upon  the  premises/'    She  then  settled  that  estate, 
amongst  other  uses,  to  her  husband  for  bis  life, 
with  a  power  enabling  him  to  make  leases  of  a 
part  of  the  property  which  had  bean  long  before 
so  let  for  lives,  so  as  there  should  be  reserved  the 
ancient  and  accustomed  rents;  and  so  as  there 
should  be  contained  in  the  leases  a  power  of  re- 
entry for  non-payment  of  the  rent:  and  also  with 
a  power  to  make  leases  at  rack-rent  of  other  parts 
of  the  estate;  so  as  they  should  contain  powers 

oi 
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of  re-entry  in  case  the  rent  should  be  in  arrear       1819. 
for  twenty*«ight  days.    The  true  qaestion^  there-       ^q^x. 
fore,  which  arises  upon  these  powers  is,  whether       smith 
by  requiring  in  the  life  leases,  genendly,  a  power        dov, 
of  re-entry,  she  meant  to  require  more  than  the  eLijsrsbvj 
same  description  of  power  with  which  the  then 
existing  life  leases  were  burthened ;  and  she  must 
be  taken  to  have  knovm  what  that  power  was*. 
Had  she  been  dissatisfied  with  it,  or  desirous  of 
making  any  alteration  in  that  respect,  is  it  to  be 
supposed  that  she  would  not  have  used  more  deft* 
Dite  terms  in  the  requisition  than  these  which  she 
has  contented  herself  with,  requiring,  generally, 
a  power  of  re-entry?   more  especially  when  we 
see  that  in  providing  for  securing  the  rack-rents, 
where  the  right  of  re-entry  is  obviously  of  so 
much  more  importance,  she  gives  the  tenant  an 
indulgence  of  twenty-eight  days.     Can  it  be  sup- 
posed that  she  intended  to  be  less  indulgent  in 
respect  of  the  small  rents  which  bore  compara*  s 

lively  no  proportion  to  the  value  of  the  property? 
I  cannot  consider  that  she  could  have  had  any  . 
such  intention.— Therefore — the  settlor  not  hav-. 
ing  prescribed  or  suggested  any  particular  species 
of  power,  as  being  required  by  her  to  be  con- 
tained in  the  leases;  and  as  the  pdwer  which  this 
lease  contains  is  reasonable,  and  amply  sufficient 
to  answer  every  legal  purpose :  and  being  besides 
the  very  species  of  power  which  was  at  that  time 
inserted  in  all  tlie  leases  in  force  upon. this  es- 
tate— I  submit  to  your  Lordships,  that  this  lease 
was  warranted  by  the  terms  of  the  leasing  power; 
and  that,  for  these  reasons,  the  original  judg- 
ment 
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1819.      ment  of  the  Court  of  King's  Bench  ought  to  be 
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Dob,  Woov,  Baran.'^In  answer  to   the  question 

^tSdHtim.}  proposed,  ^wbich  he  stated)  expressed  bis  opinioa 
to  be,  «^  that  the  power  contained  in  the  mar- 
riage settlement  was  well  executed 

[His  Lordship  having  delivered  his  reasons  for 
l^t  opinion  so  nearly  in  substance  in  the  terms 
of  his  judgment  in  the  Ex'ckeqUer  Chamber, 
tiiough  not  quite  so  fully,  it  would  be  superfluous 
to  repeat  them.]  He  concluded  by  saying,  that,  as 
the  power  of  leasing  leaves  it  to  the  discretion 
of  the  lessor  to  make  a  reasonable  l^ase :  and  as 
the  power  of  re-entry  contained  in  the  proviso 
is  reasonable  in  its  conditions,  I  therefore  think 
that  the  lease  is  not  invalid. 

The  House  then  adjourned  till  Friday. 


t9ik 


^l^f  Graham,  Baron — preceded   the   detail  of  his 

reasons  for  the  opinion  which  he  was  about  to 
deliver,  by  stating  the  terms  of  the  first  leasing 
power,  and  particularly  those  parts  of  it  whicii 
refer  to  the  lands  then  leased  for  lives  or  years 
determinable  on  lives,  and  require  as  a  condition 
that  there  shall  be  reserved  in  all  such  leases  as 
should  be  made  under  it,  the  ancient  and  accus- 
tomed or  as  great  and  beneficial  rents,  duties, 
and  services  as  were  then  reserved  and  made 
payable;  and  the  other  principal  condition,  that 
there  should    be   contained  therein  a  power  of 

re-entry 


re-cDtiy  for  i^on'^payment  of  the  rent  to  be  v^  WW- 
served— «ad  he  then  read  the  words  of  the  pror  ^^^^ 
vifio  in  the  lease.  Now  (continued  his  Lordship)  Bmum 
how  all  these  directions  which  we  find  in  this  bI^ 
ieaung  power  were  to  be  pursued  with^t  a  ger  ^i^SZuLi 
neral  reference  to  the  tenor  of  the  former  loas^^s^ 
^  am  at  a  loss  to  conceive,  That  i^eienca  WM^ 
in  point  of  fact,  had ;  and  it  being  found  ih^t  the 
J^ases  uniformly  gave  the  tenant  a  respite  pf 
fifteen  days  for  tlie  payment  of  the  rent,  aA4 
that  there  was  also  annexed  the  further  qual^fiir 
cation  to  the  clause  of  re-entiy,  that  there  be  nt  , 
aufficient  distress  on  the  premises,  whereby  th( 
arrearages  of  this  half-yearly  rent  of  one  pound 
might  be  fully  raised,  levied,  and  paid ;  the  framer 
of  the  lease  of  1803  adopted  the  same  form  of 
reserving  the  power  of  re-^ntry  in  that  lease ; 
and  the  question  now  for  your  Lordships'  covir 
sideration  is,  whether  this  lease,  cdntaining,  as  it 
does,  a  clause  for  re-entry  for  non-payment  of  ,the 
rent,  with  those  same  conditions  annexed,  is  a 
proper  and  valid  execution  of  the  power  given 
by  the  settlement.  Whether  it  be  so  or  not^ 
depends,  a$  I  conceive,  on  the  following  consi* 
derations :— -whether  it  be  substantially  conform*^ 
able  to  the  intention  of  the  creator  of  the  power—* 
whether  the  objects  of  the  annexed  conditions 
are  reasonable  and  legal— and  whether,  in  their 
effect,  they  are  injurious  to  the  rights  and  in- 
terests pf  the  remainder-man. .  If  it  be  not  ad-t 
mitted,  that  this  power  is  capable  of  a  liberal 
construction,  (and  I  will  not  trouble  your  Lord- 
ships with  cases  to,  shew  that  such  is  the  rule 

with 
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1819.       with  respect  to  the  construction  of  such  jjiowcft 
imu      ^^  general)  at  least  it  must  be  admitted,  that 
ftiiTtt      common  siense  should  prevail.     Powers  of  thfe 
Bo'b,       description  pervade   the   settlements  of  all  the 
fuAjnuamt.i  great  and  opulent  families  in  the  kingdom,  and 
on  that  consideration  a  slight,  or  immaterial  de- 
parture   even    from  a  strictly  prescribed    fonqir 
ought  hot  to  be  suffered  to  invalidate  the  exe^ 
cution  of  them.     If  there  had  been  any  pre- 
scribed form  or  mode  of  leasing  pointed  out  by 
directions  plainly  expressed  in  this  instrument, 
that  mode  could  not  be  materially  departed  from 
I  allow;  for,  where  a  prudent  father,  tenant  for 
life,    has  provided   by  the  execution  of  such  a 
power  as   this  for  his   younger  children,  where 
the  eldest  son  would   otherwise  succeed  to  the 
bulk  of  the  property  — if  a  question  should  arise 
under  such  circumstances,    the  consideration  of 
*    the  state  of  the  property  would  dispose  you  to 
give  every  effect    to    such   a  power  as    might 
best  accord  with  the  intention  of  the  creator  of 
it,  rather  than  permit  the  reversioner,  by  taking 
advantage  of  an  objection  of  this  nature,  to  avoid 
the  leases,  to  the  prejudice  of  the  lessee,  or  to 
the  younger  branches  of  the  family  against  whom 
the  lessee  would  be  entitled  to  recover  out  of  the 
assets  of  the  lesson     So  also  would  it  be  proper  to 
consider  whether  any  sensible  inconvenience  to  the 
remainder-man  must  be  the  necessary  consequence 
of  the  execution  of  the  power  in  question,  with 
reference  still  to  the  intention  of  the  settlor-    We 
are  first  to  find  out  then  what  the  creator  of  this 
power  meant  by  the  terms  wtiicli  she  has  used 
...  in 
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in  expressing  this  condition  to  be  observed  in        W^ 
the  exercise  of  it.    She  has  required  "a"  power       i82i. 
without  prescribing  in  terms,  any  form  of  words,  or       smith 
any  particular  manner  in  which  it  was  to  be  re-        Do«r 
served.      It  is  a  very  general  direction,  that  the  EvIJbiusy,] 
lease  should  contain  a  power  for  \or  because  of] 
the  non-payment  of  the  rent.     So  general  a  di- 
rection must  leave  the  Verbal  exposition  of  the 
clause  to  further  care,  when   it  should  become 
necessary,  in  putting  it  in  practice,  to  give  to 
it  terms  of  greater  precision ;    and  no  convey- 
ancer could  have  framed  a  clause  for  re-entry  in 
the  very  words  :'  he  must  have  in  some  respect 
or  other  made  it  more  particular  and  precise.     A 
power  necessarily  implies  a  selection  of  one  out 
of  several,   and  both  the  Common  Law  and  the 
Statute  have  furnished  different  modes  in  which 
such  a  power  might  be  drawn.      Besides  it  is 
quite  clear,  from  the  general  tenor  of  the  instiru-    . 
nient,  that  it  was  the  intention  of  the  creator  of 
the  power,    that    the   person  who  was  to  make 
these  demises  should  abide  by  the  form  in  which 
the  former  leases  had  been  made.   '  This  general 
direction  necessarily  calls,  therefore,  independently 
of  any  intention,  for  the  exercise  of  judgment  lA 
the  execution  of  the  power— not  of  legal  or  defi- 
nitive judgment;  but  of  the  fair  discretion  of  the 
party  to  whom  the  execution  df  it  was  intrusted 
by  the  creator  of  the  power. 

It  must  be  considered  sufficient  therefore  if 
jthe  lessor  have  provided  such  a  power  of  re- 
entry as  should  be  fit,  suited,  and  adequate  to  the 

occasion,' 
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1819.       occteioni  and  to  the  legal  objects  of  such  powera^ 
^^^"•^^^      and  be  commensurate  with  them*  And  what  arc  the 
Smith       <>bjects  of  powcrs  of  rc-fentry  as  recognised  at  Law 
^v.^         and  in  Equity?    They  are  merely  coercive  means 
*'i£f?^^     of  enforcing  the  payment  of  rent;   and  that  is 
now  the  only  purpose  for  which  such  clauses  can 
be  intended^  or  for  which  they  can  be  enforced ; 
for  Courts  of  Equity  would  never  have  suffered 
them  to  have  been  inserted  for  any  other  purpose. 
They  would  always  enjoin  the  landlord  from  put- 
ting  them   literally  in  execution,  whenever  the 
tenant  should  pay  the  arrears  of  rent  and  costs. 
The  remainder-man  therefore  cannot  have  been 
placed  in  a  worse  condition  by  the  qualifications 
annexed  to  this  clause  of  re-entry,  than  he  would 
have  been  in  by  the  Law,  if  there  were  no  such 
qualifications  inserted. 

Then,  in  the  faithful  exercise  of  his  judgment 
or  discretion  by  the  lessor  in  the  execution  of 
*  this  pOH^er  so  generally  worded,  he  would  natu- 
rally consult  his  professional  adviser;  and  he 
again  would  necessarily,  upon  reading  the  terms 
of.  it,  resort  to  the  former  subsisting  leases  of  the 
same  property  in  order  to  ascertain  the  ancient 
rents,^  duties,  and  services,  or  the  heriots  usually  re* 
served;  for  how  otherwise  could  he  do  so  ?  Could 
he,  on  reading thesewords,  forbe;ir  to  examine  the 
former  leases,  where  he  would  be  sure  to  find 
the  best  informajtion  to  direct  him;  and  having 
faiind  what  were  the  usual  rents  and  services, 
he  mu$t  then  consider  of  the  fit  and  proper 
clauses  to  ensure  them ;  he  would  tlien  seek  fur- 
ther 
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dier  to  learn  by  what  provisions  that  had  usually  i8io. 
been  effected,  and  if  he  met  with  nothing  there  ^t^?^ 
to  assist  him  in  acting  agreeable  to  this  requisi«»  smnn 
tion,  which  is  much  too  general  and  uncertain  n^'^ 
to  follow  literally,  he  might  think  he  could  not  do  eSJ^Siw* 
better  than  take  the  statute  of  the  4of  Geo.  the  IL 
for  his  guide,  and  adopt  the  qualifications  which 
were  then  considered  both  at  Law  and  in  Equity 
to  be  most  reasonable  as  applicable  to  the  exe- 
cution of  such  powers.  Whilst,  however,  I  think 
that  the  execution  of  the  power  in  the  first  in- 
stance was  left  to  the  discretion  of  the  tenant 
fbr  life,  I  do  not  say  that  his  discretion,  if  not 
/Conformable  with  it  in  any  very  material  respect, 
would  conclude  the  Courts  of  Law ;  but  I  cannot 
admit  that  the  validity  of  the  execution  of  a 
power  should  be  left  to  the  consideration  of  a 
Jury,  or  the  determination  of  a  Court  of  Law,  in 
the  first  instance,  without  leaving  any  thing  to 
the  discretion  of  the  lessor,  and  the  intention 
of  the  creator  of  the  power.  I  am  therefore 
clearly  of  opinion,  that  the  former  leases  were 
properly  taken  as  a  guide  by  the  person  who  was 
to  execute  the  power :  and  subject  only  to  the 
doubt  entertained  by  very  learned  men,  I  con* 
sider  them  decisive  evidence  of  what  ought  to 
he  the  true  construction  of  this  power  according 
to  the  intention  of  the  parties  to  the  settlement. 
The  decision  of  Cooke  v.  Booth  (a)  I  am  aware 
has  been  considered  to  be  over-ruled  by  subse- 
fluent  determinations;  but  I  think  that  case  very 

(a)  Cowp.  819. 

distinguishable 
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1819,  distinguishable  from  this,  because  tlie  Court  were 
^^^^  there  required  to  put  a  construction  upon  a  co- 
8BMTH  venant  siifitciently  explicit  in  its  terms,  andwith- 
jjl^^  oiit  any  ambiguity;  whereas  the  terms  of  the 
Sttdf^scY.]  requisttion  in  this  power  could  not  be  transcJribed 
literally  as  a  complete  covenant,  iBto  ^  lease; 
without  some  qualification  to  perfect  the  pdwer 
and  render  it  practicable.  The  creator  of '  the 
power  has  expressly  required  the  old  and  ac- 
customed leases  to  be  consulted  in  many  respects, 
and  why  sfaoikld  they  not  for  the  usual,  clauses 
which  were  necessarily  to  be  engrafted  upon  the 
covenants  for  which  that  reference  was  difected. 
This  extrinsic  evidence  therefore  was  not  resorted 
to  in  the  present  instance  for  the  purpose  of  ex- 
plaining the  meaning  of  the  iustrumont^  but  as 
a  guide  to  direct  the  party  who  was  to  ^xerdise 
a  judgment  in  preparing  a  farther  instrmaeot, 
according  to  the  general  requisition  of  a*  power  in 
the  former  as  to. the  particular  manner  ia  which 
it  was  to  be  prepared  j  and  where,  without  such-  ad- 
ditional particularity  it  wooM  be  impractfcaMe  in 
effect;  but  still  so  as  to  be*  conformable  in  sub^ 
stance,  I  admit,-  witlr  tlie  directions  of  «tl)e  power 
in  requiring €uch  restrictions*' 

I'will  not  involve  tht  case  by*adver<iag  t^any 
of  the  facts  in  evidence  whifch  ai%  beside  the 
question, '  bib t  ptoiceed-  at  obce  to  the  obfeotion 
that  has  been  taken  to  this  lease.  It  has  been 
urged,  that  there  is  an  obvious  difll^rence  be- 
tween reserving  a  simple  power  of  re-entry,  and 
one  which  should  be  clogged  with  conditions  not 

authorized 


a«ithorned  by  the  poorer  to  dembe,   qwlifying       wiP- 
-  the  rigbt  reserved  and  tmpeding  its  execution*       ^^^^ 
It  is  |nie  these,  conditioos  ^e  not  made  part^  of      ^mith 
the  ftquisition  q£  the  lea«uig  power^  m  word^,       poji, 
but  J  «a(^  tliey  arc  in  substance :  iior  do  they  in  effect  jjjf ^^1  j 
oiog  the  right  or  impede  it3  execution ;  but  on 
the  contmry^  they  are  more  bqn^ficial  to  die  ce- 
tnaimter-aqn,   and  facilitate  his  only  accessible 
rights^   by  removing  the  ancieint  Common  ItW 
<lifficultaes  under  which  he  would  have  laboufe^, 
or  the  restrainii^  power  of  a  Coujt  of  E^ju^ltyi 
if*  those'  qualifications  had  not  been  introduced* 
£Hi8  Lordship  here  enumerated   the  formalities 
attending    the   enforcing   the  right  of  re-entry 
at  the  Common  Law,  (all  of  which,  he  observ- 
ed, must  have   been  submitted  to  at  enormous 
and  immediate  expenoe  for  the  sake  of  a  di;s- 
tant  prospect  of  ultimately  recpvering  a  rent  of 
one  pound)  and^  descanted  on  the   adv^tntages 
to  the  remainder-nutn  of  being  placed  in  a  coq- 
•dttioB  to  proceed  under  the  statute.]    J  assume, 
continued  his  Lordshi|>,  that  the  ot^ec):  of  the 
statute  was  to  enable  tlie  landlord  and  tenai^t 
.mutually  to  avail  themselves    in  ft  more   sum- 
mary way  of.  the  bene^ts  wjiich    the .  equitable 
jurisdiction  of  the  Courts  would  previously  have 
.  affiarded  diem ;  but  I  have  never  understood  that 
tlie  statute  intended  the  po^yer  of  re-entry  to  be 
absolute.    Now,  what  better  guide  than  the  pro- 
visions of  tliis  statute*  could  tlie  maker  of  the 
lease  in  question,  have  taken  in  tlie  execution  of 
the  leasing  power?    When   this  settlement  was 
made,  the  statute  had  been  passed  many  years; 
and  the  beneficial   effects  of  its  operation  must 
VOL.  VII.  11  H  have 
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1819.      have  been  universally  felt.     The  objects  of  the 
'^  clause  for  re-eatry  for  non-payment  of  te^t  ^here- 

•fote  being  merely  and  solely  for  the  puipoae  of 
^^^  sednring  and  eaforcHig  the  payment  of ,  U ;  and 
e£iXu»».3  ^  ^'  cannot  by  law  be  u«ed  for  any  Qther  jHKP^^t 
I  am  clearly  of  opinion  that  die  inconyeniences 
which  have  been  pointed  out  in.tlii&icase  as  the 
necessary  consequence  of  tlie  toro  qntali^p^ions 
which  are  annexed  to  this  proviso  fpr  roTi^ntry 
for  non-payment  of  the  rent  reserved^  W^  have 
no  existence  in  fact;  and  that  the  jntrpduction 
of  those  qualifications  into  the  power  pf  jjenentry 
inserted  in  this  lease^  does  not  iuv^lid^te  tl^e 
demise. 

As  to  the  authority  of  the  case  of  C^.r^tVi^i^ 
which  has  been  relied  on  in  support  of  thfl^l^fc- 
tion  founded  on  tlie  condition  of  'the«^jiAe|ng,ao 
sufficient  distress,  I  sliall  C09iiine:m|(ss)f*jfit  »y 
observations  on  that  ca^e  to  what .  bfusbqe^  said 
by  the  otlier  Judges.  I  find  that  J  hav^  been 
reported  to  have  expressed  myself  in^  tennis  of 
animadversion  certainly  much  9ti;Qnger  .thaa  I 
could  have  intended,  (ind  I  believe  str^ffigAFt  than 
I  did.  AU  that  I  meant  to  aay^  an^^U  that  I 
think  I  did  say,  was,  iii  ^ubstance^  that  i^he  pre- 
sent cas^  was  very  distinguishable  f<pm  t^iat  of 
Cose  v.  Da;jf;  and  that  the.  ease  of  HQtUjf  v. 
Scot  was  decidedly  opposed  to  the  ddctfiue  said 
to  have  teen  established  by  that  of  Co^e  w  D^y^ 
and  particularly  according  to  the  note  pf  the  for- 
mer case  as  taken  by  Mr.  Butler^  I  said  that  I  con- 
sidered that  an  express  authoiity,  deciding,  that 

tk 
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the  qualhicatioQa  of  the  power  of  re-entry,  which       xbxb^ 
fbrm  the  foundatioH  of  the  ofc^ctimis  taken  toithb     ""J^^ 
leaae,  Jid^not  make  Void  aJease  eMeci;rt:ecl  under      g^^gg^ 
sudi  a  p(fHvei*.-  '■  Some  expressioM  of  dis9pprcba<i       j^ 
tionmft^have  escaped  me,  and  prol)iblyidid^  of  p^jgjjjj 
SL   doctrine  contrary  to   that  detcttnhiatMnir^^i^ 
^vhich  i,  foronCi  do  not  consider  impugned  by 
the  uUinHLfee  opinion  of  the  Couit  upon  .tfae-facts 
of  the  cdse  of  Coj^^e  v.  Day.    Of  the  incidentsU 
dicta  attributed  to   Lord  EtlenborAHUgk   in.  tbt 
courtje  of   t})e' argument  which  may  be  consh- 
dered  as  adverse  to  the  doctrine  in  fhlletf  y^Scdt^ 
I   might  have  observed,   while   contrasting-  the 
two  cases  and  balancing^he  authorities,  that  tbit 
great  legal  cliaracter  Lord  Ellenborough  would 
be  more  likdly  to  overlook   reasons  founded\on 
e<{il}table'  grounds  thain  Lord  Mams^ldi^  aiidJall 
thA  I  Meant  was,  to  have  placed  thetiro(detisioils 
ofk  fair  a)fit|  equal  terms,  leaving  the  -  pteptmder- 
ftAceof  ef^er;on,  the  ecpaipoisei  tM»  tlieir  own^dice 
weight.     Having  stated  the  substance  of  wheit 
I  nVeant  to  say  upon  the  former  occasion^  I  npw 
add,  that  I  entirely  agree  with  one  of  my  Jeam- 
ed  Bputhel^   in    cotlsldering;   that  a   necessi^ 
having  be^ti^  ii)^pos^  ^n    the  peversidnerv  that 
th*  tiiiit  'Should'  he  tuxefulhf  dcnumded,   was.  u 
devktfon '^x>m  tl^te  power  which  oreatesi  a  very 
m^eriaV"^  distiiietion^  aidd  Mery   inueh    confirms 
my  v**Mr  of*  i  tv  '  There  arei  %\m  'llrtse  further  very 
milked   puiAta  of  diflference' between  the  ;two 
6ases. '  In  Cdve  v.  Ddy  thtvt  were  no  such  limi- 
tations of  th^  particular  eiAate  as  tliere  are  here. 

•  Mr.  Justice  JBc«/. 

H  H  2  The 
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part  of  the  premises  for  short  tenns  absolutis  in 
fautk       possession,  without  taking  any  fine  fot  making 
i]^i^        such  leases,  reserving  the  best  and  most  improved 
iinSwBi.i  ^^^ts-    There  were  there  no  term*  of  reference 
to  the  state  of  the  property,  or  to  former  modes 
of  leasing,  or  to  ancient  rents  or  setvices.    There 
was  nothing  left  to  fiirther  judgment  or  discretion, 
and  nothing  extrilasic  to  be  inquired  of:  and  the 
lessor  was  not  referred  to,  nor  did  he  require  any 
thing  as  a  guide  in  framing  the  leases  which  he 
might  grant  under  the  power.     Ail  these  circum- 
stances of  difference  wholly  distinguish  the  cases> 
and  make  it  unnecessary  to  advert  to  the  doubt 
thrown  on  die  decision  in  Co.te  v.  Day,  by  the 
determinations  in  Hotley  v.  Scot  and  in  the  presets! 
case.     Tlie  question  tli«efore  may  be  cOHsidercd 
as  unfettered  by  decisive  uncontradicted  autliorityi 
either  way :  and  I  see  no  reason  for  changing  my 
former  opinion  that  this  lease  is  a  valid  execution 
of  the  power. 

Richards,  Lord  Chief  Baron,  having  stated  the 
question,  proceeded  in  substance  as  follows;— J 
entirely  concur  in  the  opinion  which  my  Brother 
Grnfnim  has  just  delivered  upon  the  question 
propounded  to  us  by  your  Lordships;  and  I  deriTe 
(as  he  has  done)  tlie  reasons  upon  which  my  own 
opinion  is  founded^  principally  from  the  terms  of 
the  instrument  by  which  the  several  leasing  powers 
are  given.  [Here  his  Lordship  stated  the  terms 
of  the  three  powers  &c.,  and  the  material  hctj 
of  the  case  applying  to  the  pvesent  question  of 
the  construction  of  the  first.]    Now  what  occurs 
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to  me  as  most  material  to  observe  with  respect      wia 


to  the  different  conditions  on*  which  the  thrcQ       ^^^^^ 
powers  are  to  be  exercised  is  explanatory  of  the      g^Mra 
intention  of  the  creator  of  them  with  respect       vtk^ 
to  the*  modfj  in  if hich  the  power  in  question  was  t&^^%it.i 
to  be  e'xequted,  is  this.     In  tjie  third  power -r?? 
that  which  enables  the  tenajit  for  life  to  make 
leases  of  the   mines-?- we  find  that    no  clause 
of  re^pntry  for  non-payment  of  rent  is  required 
to   be  inserted.    In  the  second  power,  or  that 
which  authoriies  demises  for  terms  of  years  ab- 
solute, the  leases  are  required  to  contain  a  clausp 
of  re-entry  in  case  the  rent  should  be  unpaid  by 
tlie  space  of  twenty-eight  days.      Such  is   the 
qualification  of  the  power  of  re-entry  expressly 
prescribed  where  the  rent  and  the  beneficial  occu- 
patioh  mn  together  and  are  coextensive  and  to  be 
considered  -  of  the  sam?  value.    Theu  tlje  power 
in  qiie^tioti  (which  is  the  first  in  the  deed)  enables 
Lord  and  Lady  Vernon^  as  eitlier  should  become 
tenant  for  life,  to  demise  such  parts  of  the  estate 
as  had  been  before    demised  for  lives   or  years 
determinable  on  lives  for  the  same  term,  rtietv^ 
ing  the  ancient  and  accustomed,  or  as  grtat  aiid 
benefitial  rentSy  duties,  and  services,  or  more,  as 
had  been  &c.    Now  it  appears  to  me,  as  my  Bro*- 
ther  who  last  addressed  your  Lordships  has  al- 
ready '  \^eir  observed,   to  be  quite  impossible  to 
know  what'  was  to  h6  done  by  the  person  who 
should  have  to  exercise  this  power  of  leasing,  so 
as  to  execute  it  cohformably  with  the  intention 
of  the  creator  of  it,  without  looking  into  the 
legal  instruments  then  existing  affecting  the  pro- 
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^*^-       petty  ^f  this  femfly^    and  particularly  the  then 
1891';       Mi%siet^g  teE(s6si  ^tttA  aH  sach  paper^ias  had  been 
gtttM       executed  between  the  landlords  and  dwir  tenants, 
Dot,        Itawfrdine"  the  varioua  modes  ofitwnwe^of  the 
E«fij«f«ittY.i  si^veral  parts  6f  tlitsestate^  aaddbe  igeneral  state 
<if  the  iamUy  property.     [His  Lordship  then  ad- 
verted to*  the  proviso  for  ffe^entry  oi^n^tn^psiyinent 
df  the  rent  contained  iti  the  Leasj^'.in  question, 
and  stated  its  terms  and  those  of  thetivo  qualifi- 
cations.]    On  the  trial  of  the  ejectment  former 
leases  were  produced  to  shew  that  this,  proviso  so 
qualified  had  been^  oa  all  occasions^  iiitioduced  as 
'oneof  the  usual  ^conditions  on  which  this  p^t  of  the 
^ropet ty  had  been  accustomed  to  be  demis/sd :  and 
bow  could  tliat  usage  be  otherwise  ascertained?  I 
crniAider  that  tliat  fact  was  material  for^the  constde- 
iration  of  the  Jury  in  such  a  case  as  this ;  .and  it  was 
1  ifqrll^tpu^pQSe  fit  and  proper  that  they  should  look 
lAtp  the  leases  which  weiie  uiiexpired  at  the  Kme 
.^It^  the  deed  of  settleipent  was  executed;  and 
therefore  it  must,  as  a  necessary  consequence,  be 
i^yropinion  that  those  leases  were  properly,  ad- 
mi^diu  evidence  at  the  trial  to  prove  the  fact 
iiif  such  a  proviso  being  usual  and  custonpkary  and 
(^oUtfoniaabl^  .with   the   a^cie^t  pr^tice  in.  the 
familyiof :  df nnsing  the  same  properl^y.  ^.    _  ,^ 

t;,r,.Kqw.thfi  V<H^.^f:,ti»Cr^f^iqg,p9w:^^  «n  Avbi«^'^ 
this  question  arises  ar^,V,^Afijd^  f ^,t,^^^jj^  fpn- 
tained  in  every  such  a  power  of  re-en tty  for 
nonrpi^ywenl;  pf.,^|;)ej;?ft^,^h^^fiy  ^^.h^vf^f^i:^-" 
A  n?Pfetge»|?ijjJi,.pq)y^  ow^ftt  W#  he  e^^pressed 
or  c(^}^iv?4^.^5r^  i;^q>Hsitioa^is.  wUfcpU*  any 
,    .  j^  ,  qualificatiop. 
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qualification.    A  power  only  is  required,  and  tliat  iBia. 

power  is  to  be  roE  non-payment  of  the  rent,  and  vm* 

not  on  non^paymenty  as  was  well  argued  at  the  s«»vb 

Bar,  which  latter  word  might  perhaps  have  been  y^w^ 

considered  as  btiving  reference  to  the  time  of  the  Ewi  Jjuustj 
accrual  of  the  right  of  re-entry;    (if  that  had 
been  the  w6rd  used)  but  the  word  is  foTy  which 
must  be  taXen  to  be  used  solely  with  reference  to 
the  occasion  on  which  it  was  to  be  given. 

Now,  in  this  case,  where  the  lessee  must 
have  paid  to  the  lessor,  in  consideration  of  his 
lease,  the  full  value  of  his  interest  at  once,  at 
tlie  commencement  of  the  term,  exclusive  only 
of  the  smalll  nominal  rent  of  2/-  a  year,  is  it  to  be 
supposed,  th^t  it  was  the  intention  of  tlie  creator 
of  thefe6*  powers  to  vacate  in  one  instant  a  lease  so 
graiitfed'fbr  valuable  cohsideration,  for  an  accidental 
arii  tt^iviklly  iticonvenient  default  in  the  payment 
of  so'lnconsiderablfe^a  rent,  where  the  rent  and  the 
occupation  lim  together?  That  construction  would  ^ 
have  the  effect  of  puttmg  such  tenants  in  a  much 
worse  condition  than  those  who  had  leases  under 
the  other  power  at  a  rack  rent,  and  who  were  tiot 
to  pay  any  thing  until  affcer  they  had  enjoyed  the 
possession  of  the  premises,  and  were  then  to  be 
indulged  with  an  extension  of  the  time  for  pay- 
ment of  their  rent  for  twenty-eight  days  beyond 
the  day  fixed  by  their  lease. 

Lord  Vernon  thien  hi^ng  occasion  to  exercise 

the  first  leasing  poorer,  arid  finding,  from  the 

settlement^  that  a  poiver  of  re-entry  was  to  be 

H  H  4  contained 
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isi».       contained  in  the  least  he  nww  about  to  ttakci 

im.      insets  theraii),  in  the  exeouticm  of  the  power  by 

•*^^«      which  he  was  authoriied  to  make  the  demiae^  tbe 

pJS^of    P^^^^^  contained  in  the  lease  in  question.:  (the 

Xaii  Jstare.]  terms  of  which  bis  Londship  stated). 

The  question  arising  upon  that,  and  which  is 
now  for  your  Lordships'  consideration,  is,  Wjbother 
that  proviso  is  agreeable  to  the  terms  «of  tlie 
leasing  power  given  to  him  by  the  settlement. 
Two  objections  were  made  to  it  on  the  part  of  the 
kssor  of  the  plaintiff.    One  is,  that  tbe  time  for  re- 
entry  for  non-payment  of  the  rent  has  been  extend* 
ed  in  the  proviso  fifteen  days  beyond  the  time  au- 
thorized by  the  power ;  whereas  the  right  of  re-entiy 
should  have  been  immediate  and  absolute.    The 
other  is,  that  the  power  of  re-entry  is  required  to 
be  resierved  without  reference  to  any  coodition; 
whereas  there  lias  been  superadded  to  it  in  the 
proviso  a  condition,  that  the  lessor  or  reversionr r 
Shall  not1>e  permitted  to  re-enter  so  long  as  there 
is  a  sufficient  distress  upon  the  premises.    My 
Lords,  the  answer  to  those  ot^ections,  as  it  ap- 
pears to  me  is,  that  it  is  clearly  established,  that 
in  the  construction  of  all  powers  we  .are  to  be 
governed  by  the  intention  of  the  patties  creating 
them ;    and  that  intention  must  in  all  cases  be 
GoUeeted  from  a  fair  interf»ielation  of  the  lan- 
guage in  which  they  are  worded*    In  this  'Case» 
all  that  we  qan   collect  from  ^e  words  of  the 
power  is,  that  it  was  the  intention  of  the  parties 
to  tlte  deed  tluit   there  should  he  a  power  to 
fe-enter,  eonnaincd  i^  tbejeases  to  be  made  under 

the 
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the  power^  in  the  settlement  now  umler  cooai*      ISlAr 

cieration^    The  xmtA%  are  too  geoeial  to  affoid      tjWu 

any  precise  diMction  respecting  the  eMcatietti     Sfpfw 

o£  it ;  andi  therafore,  the  Mt  exppiitioBL  of  it  mu0l^       D#m^ 

be  collected  from'  the  aitttatioft  of   the  parttw  jMlCMit^ 

under  all  the  circumstances  attending  the  state 

of  the  property  at  the  time  when  ibc  settleseiit 

was  made.  (His  Lordship  then  adverted  *  to  tte 

circumstances  of  the  case,  sand  contanued :)  Nowr 

the  object  of  the  creator  of  the  power  in  .liiie 

case^-^^s  it  is  t6  be  gathered  from  the  selAlemaitt 

when  expounded  according  to  these. rules ;by  the 

terms  of  the  instrument,  regard  being  abo  .had 

to  the  fhets-^was  clearfy,  as  I  think,  to  have  (Am 

new  lease  planned  on  the  old  and .  aooustoniedl 

terms  of  the  former  leases.  One  of  fJiese  temMi 

wa%  that  there  should  be  a  clause  of  m'^ntry  st^ 

milar  to  the  present  for  non-payment  of .  (he  s^nf^ 

as  we  £nd  from  the^  feet  of  isuch  a  elaiise  havung 

been   uniformly  inserted..     It   has  been  ruled 

in  many  eases,  t^t courts  are  to  be  more.libetal, 

if  any  incliaiation  may.  he  alioN^ed .  in  constmipg 

leases  made  under  powers,  ratiher  in. favor  of  the 

lessee  against  the   lessor,  whene.ithe  power  poo-. 

ceeds  from  the  owner  of  the  inheritance  thato 

where -it  proceeds  from  a  stmnger;  and.it  has. 

been  eontended,  in  rargument,  thsA  thai*  diatiMK 

tioH  is  t^  be  takeit  jti thb  oase^  faecaaae  theiestete 

originally  moved  from  Lady  Vemom:    so^dwt 

Lord  Femon^   the  tenant   for  IMe,  whb   .mad« 

this  lease  under<  tiie  power igiveii  to  hjm  by.bes 

is  to  be  regarded  as  a  stranger,  hehs^ing  ortgi* 

nally  no  interest  in 'the' estate)  >andithat  tber^ 

fore 
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1819/      fare  his  acts  are  to  be  constraed  more  strictl^f 


^[ggiT     ^g^iiiM  the  lessee,  and  in  bis  ovm  favor,  than  if  he 
Smith       httd  been  originally  the  owdm  of  the  esrtate.    But 
Do%        xlte  'findher^  by  lookiag  to  the  uses  of  the  set^ 
SJHtjSiLtff.]  ttemcnt^  and  I  beg  of  your ^Lordsbipa  to  observe 
tills,  that  thesame  power  is  given  in  the  same  terms 
tOk  Lady  Vermn  ht each  particalav  infftBaoe*  There^ 
lore,  die  ^ower,  though  exercised  by  LordFermir, 
must  becrnistniedlin  the  same  way  w  if  >t  had 
been  exeeoised  by  Lady  l^trnan :  and  if  so,  we 
auttt.thevefoie  consider  this  lease,  as  if  it  had  been 
execated  by  the  person  from  whbm  the  estate 
originally  moved,  and  who  may  fairly  be  c<mi* 
sidered  as  Jn  a  situation  similar  to  the  case  which 
I^  am.  about  to:  suggest  ahd   upon  which  some 
of  ^oDur  Lordships  can  have'  no  doubt     Now,  let 
us  suppose  that  a  landlord  having  a  fee  simple 
in  his  property,  should  enter  into  an  agreement 
in.  writing  with  his  tenant  to  grant  him  a  lease 
on  obtain  conditions ;  and<)ne  of  those  was,  that 
it  ^should  contain  a  power  of  re-entry /or  non-pay- 
ment of  the  rentto  be  reserved.    If  it  should  after- 
wards become  necessary  to  file  a  bill  in  Ecjuity 
for   a :  specific  performance  of  that  cootnact ;  a 
Court  of  Equity  would^  upon  making  a  decree  for 
a-  lease,  order  it  to  be  referred  to*  the  Master  to 
settle .  the  tirms  in  which '  sueh  lea^e  ^ouM  be 
ftamedi    .Canranjone  doir&t,  tibatlknsuc]l>a^refer- 
^Ace^'  ^  inti^iH5ibh  ^nd^mea)iing  of  the  ]phrifia  to 
be  ^iAlecteA  ftbt^  aUf  thef  ciMbmstinceis  6f  the  etac, 
ougk^  n<»'  to'  be'*eattsidered.     The  ^^ucstiott  of 
intemiWi  fi^ouM  be 'the  w/y  gixidt  wbeite  the 
Wdrdi  at6  the  sam^  Or  ^  gtnfiersttas  th6iM  whi^^^ 
•ii.titu  are 
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are  used  in  this  power.    The  Court  of  Equity       I819. 
\«rould  order  the  power  of  re-entry  to  be  qualified      ^"^ 
with  usual  and  reasonable  conditions,  such  as  the       smith 
qtialificatione  of  the  present  power  are.     They    .    Dob^ 
M^ould  unquestionably  extend  the  period  ^  for  re-  Si^i  jkurt.] 
entry  to  a  reasonable  time  beyond  the  day  fizzed 
for  the  payment  of  the  rent,  referring,  at  the  same 
timey  tb  a  sufficiency  or  insufficiency  of  distress;  as 
in  the  present  lease.     I  mention  this  case  of  an 
agreement,  because  it  seems  to  me  to  apply  veiy 
closely  to  the  case  before  your  Lordships.     Courts 
of  Equity  adopt  the  same  principle  and  practice 
in  hundreds  of  instances,  such  a&  leases  by  guar- 
dians, of  infants,  committees  of  lunatics,  and  the 
like.  The  Court  so  acts  because  it  will  execute  the 
intention  of  the  parties:  and  a  Court  of  Law  in 
construing  powers  is  equally  bound  to  ^  adopt  the 
intention  of  tlie  parties 'creating  the  power;  nor  is 
there  any  difference  recognised  in  Courts  of  Equity 
between  powers   and   any  other  instruments  in 
tiieir  effect  and  operation.     If,  therefore,  Lord 
yernon  had  agreed  to  grant  a  lease  according  to 
the  terms  of  this  power,  and  a  bill  in  equity  had 
been  filed  for  a   specilic  performance,  and   the 
prayer  of  that  bill  had  been  decreed;  the  power 
of  ue^ntry,  required  to  be  inserted  in  the  lease, 
would  have  been  drawn  up  in  the  Master's  office, 
<|ualifiedv  w  thia  is,  with  the  conditions  now-ob- 
jecibed'  to,  .as  h^ing  tlie  tisi^al  terms^  •  Tbie  Court        ^ 
would,  I  doubt  not,  direct  a  lease  to  be  executed 
with  a  power  of  re-entryi  upon  the  usual  am)  rea- 
sonable terms, which  should  be  .^f^coidingto  its 
construction   ^gree^bleto  the  intention  of  the 

parties 
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^^^^^     pwtiej  creatjag  the  pow^f,  And  I  presume^  the 
1821.      lease  to  be  executed  upder  theordew  of  the  Court, 
3MITB      would  be  aimUar  to  that  which  has  heert  executed 
^09,      in  this  casfir    I  am  the  more  willing  to  refer  to  the 
E4rt  j»k»Kif.]  proceedinga  of  a  Court  of  Equity,  because  I  am 
Speaking  in  the  presence  of  those  who  hare  pfer-* 
haps  more  knowledge  and  experience  than  any  per- 
sons of  the  present  or  former  times/   If  then  the 
Court  of  Chancery  would  have  directed  a  lease  to 
be  made  under  these  circumstances  in  precisely 
the  same  termsi  how  can  we  now  say  that  this 
lease  is  invalid, .  because  it  contains  these  con* 
ditions  ?   I  understand  too,  for  I  am  unwilling  to 
advert  to  my  own  experience,  that  the  practice  of 
conveyancers  in  respect  to  the  clause  of  re-entry 
f6r  non-payment  of  rent  lias  always  been  uniformly 
consistent,  in  giving  an  extension  of  the  time  be-* 
yond  t]be  day  of  payment;  and  that  practice  is 
♦         founded  on   an  assumed  intention  of   the  par- 
ties.   For'  that  reason  the  most  eminent  convey- 
ancers, as  we  find  from  the  establbhed  precedents, 
have  ever  been  in  the  habit  of  extending  die 
time  to  any  such  number  of  days  as  under  the 
circumstances  they  may  have  considered  reason-  * 
able :  and  although  so  delaying  the  payment  may 
in  some  cases  be  contrary  "to  the  strict  terms  of 
a  power  j  yet  it  has  always  been  done,  and  it  would 
be  a  just •  course  even  if  it  were  not  the  universal 
practice.    The  uniformity  of  the  practice  of  pro- 
ceeding on  the  intention  ascribed,  affords  strong 
evidence  of  its  acknowledged  propriety ;  and  it 
is  so  inveterate  that  it  would  be  highly  dangerous 
now  to  affect   it;    and   I  have  ever  understood 
that  the  Judges  have  always  considered  an  uni- 
versal 
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versal  or  even  a  very  geiieml  practioe  amoag^t      1819, 
conveyancers  a  sufficient  ground  for  their  deci-     ^m2i!^ 
sions ;  although  they  might  not  have  entirdy  ap^      ^mitb 
proved  of  the  principle  on  which  that  practice  ])ad       nok, 
proceeded.    On  that  point,  therefore,  namely,  the  e^  jdKsevj 
extension  of  the  time,  I  am  of  opinion  that  thif 
lease  is  valid ;  and  that  the  proviso  for  re-entrjc 
contained  therein^  is  a  good  execution   of   the 
power.    I  have  always  been  strongly  inclined  to 
support  the  lease  against  that  first  objection  on 
these  grounds,  and  I  think  that  it  ought  not  to 
prevail. 

As  to  the  other  ground  of  objection  I  have  not 
been  able  to  learn  that  any  general  understandingt 
respecting  the  practiceof  inserting  sucha  conditioia 
in  similar  clauses,  in  respect  of  the  execution  of 
powers,  has  prevailed  ampng  conveyancers,  nor  can 
I  find  that  any  decision  has  taken  place  by  which  I 
must  consider  myself  bound,  in  a  judicial  point  of 
view.  In  the  absence  of  all  authority  therefoi^e 
1  must  confess  that  the  very  strong  and  able  argu** 
ments,  which  were  pressed  upon  tlie  point,  liad  at 
first  certainly  very  considerable  influence  on  my 
judgment,  and  induced  me  to  form  that  opinipti 
which  I  have  before  given  upon  this  ca^e,  J)\ik 
on  further  consideration,  I  am  glad  to  fii^d  my^|f 
compelled  by  more  matune  deliberatioiv  ^  tQ  c^rac); 
the  opinion  which  I  had  theo  formed ;  bec2\u^.l 
now  incline  to  think^  t;hat  those  who  thcA^dii^r^ 
from  me,  in  holding  this  sccqnd  objection,  tpib^ 
also  unfounded,  entertaine(^  |J^e  moi:e ,  qprrec? 
view  of  the  case;  apd  I  feel  great  ppnsol^tio^ 
in  thus  having  the  opportunity  of  doing  so.  .Nojt; 

withstanding 
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1819.       withstanding  it  is  very  trup,   that  tlie  condition 
now  in  question  would  subject  the  reversioner  to 
8onieinconveniences~raml  that  was  a.OQlisideration 
wbioh,    in  tlie  former  occasion^ ;  iwej^b^d   very 
considerably  with  me^r-yetjf  ](.a8>.fjgbttiA  now 
holding  this  lease^to  h^Ma«good  eHpoiitioa^f  the 
power,  on  the  ground  tliat.  it  ia  conftirmable  to 
it,  regard  being  bad  to  the  intention  of  tlie  crea- 
tor of  the  powers  on  the  first  point  (which  was 
that  the  right  of  re-entry  to  be  reserved 'was  to 
be  reasonable  in  its  terms))  tliere  is  nothing  to 
prevent  us  from  enquiring  further/  as  to  whether 
this  other  condition  also,  the  absence  of  a  aufiicient 
diatress,  be  not  equally  a  reasonable  qualification  : 
and  if  it  be,  we  tnust  then  hold,  that  that  ia  like- 
wise witliin  the  intention  of  the  creator  of  the 
power;  and  therefore  conformable  to  the  terins  of 
ttue  itsquisition.     Every  man's  experience:>inf^mis 
him^  that  such  a  qualification  of  the  clauae  of 
re-entry  is  usual  ia  leases  in  geaeral ;  a^d  therefore 
iC^mudt  be  considered  to  be  a  reasonable  qualifi- 
cation.   Then  the  presence -of  the  same  conditiou 
in  all  tlie  preceding  leases  wiiich  were  giyei^  in 
etideoce,  prov^s^  tlia<t  in  the  cstinaiati^w  of  tlie 
family    it  was  deemed    iieasanahle   and.  ptopeo 
acooitling    to   tl>eir  construction  oit^  its  import. 
The  deed  too,  which  gives,  the  power  to^^kriusc, 
fequij?es*tlvejfisertion  of  a  po>wer  of  re-i^iitrytiu  the 
leosea,  in  the  most  general  terms^  requiring  indefi- 
nifiely  a  poAwer  of  re-entry  for  non-payment  of 
rent,  and  specifying  no  mode  in  which  that  power 
is  to  be  reserved:  r*eithcr  prescribing  nor  prohibit- 
ing 


iag  any  quaUfieation  or  condition;  but  leaving  it       iBi^- 
entirely  opett  CO   the  .discretion  ef  tlie    lessor. 
T^en  W6  #iMi^  tjiat  in  |>oiptiof  fiurt,  tiiis  ieaqe 
does  contiun  a  claus^  giving  «  p^erfor  re^^ttry       Py^>  ^ 
ybr  non-paymcni  of  rent :  and  under  a  requisition  b^h  JmbKYj 
in  temid'90  general  and  indefinite,  I  cannot  Ijut 
consid«ry  that  a  power  of  re^^ntiy,  with  the  usual 
and  reasonable  qualifications,  would  satisfy  the 
condition  on  which  such  leases  were  to  be  niade. 
By  such  a/  power  of  re-entry  all  which  the  law 
reqnires  t*  be  exacted  is  security  for  the  pay- 
ment of  the  rent  s  it  is,  as  it  were,  penal ;  and 
these  qualifications  are  no  more  than  conditions 
which  the  law  would  require  to  have  failed,  before 
it  would  enforce  the  terms  of  the  power;  andtf 
ao,  the  conditions,  upon  which  alone  this^  power 
could  be  enforced,  are  reasoQable  and  proper,  >anil 
therefore  not  inconsistent  with    the   power    to* 
demise.  >    The  reason  and  object  of  those  con«^ 
ditibns  ai-6  quite  obvious.    Th<  power  itself i being 
only  to  secure  the  payment  of 't^Mt,  a  CourtcBf 
Equity,  acting  on  reasonable  grontads,  has  al^wtfys 
held  it  to  be  satisfied  by  payment^  of  the  retttin 
airear,  and  costs;  because  the* clause  being  merely 
to  secure  the  rent  to  the  reversioner^  it  ought  sot 
to  be  peritritted  to-  destroy  the  i«iterest  granted>to 
the  lei9se>e.   *  €mh  ^as  always  the  principle  >'0h 
which  Courts  of  Equity  acted  ^    and  'now^t^ 
Legislature  (by  the^te^t.of  the4th  ofOl?0.theU;^ 
an  act  expressly  passed  in  aid  of  landlords^)  has 
transferred  it  into  the  law/ which  nrast  be  con* 
side  red  as  a  legislative  recognition  that  the  con- 
dition of  the  clause  is  reasonable  and  proper,  and 
'  '  it       . 
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1816.      it  aught  to  be  a  sufiicknt  authority  for  mqc- 


tioning  its  insertion  in  die  executioii  of  a  g«pi€inil 
s«iTH  power  to  denuse,  requiring  only  a  clauK  of  re- 
j^      eotiy  for  non-payment  of  the  rent*. 

{Lesteeof 
Cari  JsfttBY.] 

I  b^  here  again  to  request  your  Lordships*  atten- 
tion to  the  obsprvationis  which  I  have  before  mad^ 
on  the  proceedings  of  Courts  of  Equity ;  as  tliey 
apply  to  this  head  as  well  as  to  the  former.  I  concur 
in  saying  that  those  Courts  would  direct  a  clause 
similar  to  that  which  is  now  in  question.     Now  kt 
me  suppose  that  this  had  been  a  lease  granted  by 
Lady  Vernomf   in  which  case   it  has  ttot  been 
denied  that  it  would  be  accordiqg  to  the  power; 
because»  as  the  estate  moved  from  her  Lady^bq^i 
she  would  not  have  been  a  stranger;  and  as  tiie 
ooQstmction  of  the  power  would  then  be  more  in 
&vottr  of  the  lessee,  the  lease,  in  its  present  terms, 
Wduld  be  considered  to  be  valid :  and  there  can  he 
no  different  construction  of  the  same  words ;  for 
the  construQtion,  in  both  cases,  must  be  on  the 
intention  ascribed  to  the  parties  who  used  them 
in  the  settlement.    Then  the  lessee  is  a  purchaser, 
IcMT  valuable  consideration,  under  that  settlement; 
£ar  hie  has  paid  the  value  of  the  estate,  proportioa- 
ate  to  the  tenn  demised  to  him,  except  the  small 
srent  and  the  duties  ;  and  we  are  therefore  bound  to 
protect  his  interest,  if  consistently  with  the  terms 
of  the  power^  and  the  circumstances  of  the  case,  we 
can  do  so  :  and  most  assuredly,  every  Court  must 
feel  inclined  to  suf^ort  the  lease,  which  has  been 
executed    by  Lord   Vernon    to  the  plaintiff  in 
error*     Tlie  clause  objected  to  is  reasonable,  and 

perfectly 
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l>erfect1y  calculated  to   secure  the  rent -^  it  is       M»^ 
inserted  in  ^11  .general  leases-^ it  is  sanctioned       imi. 
by  Parliament — it  is,  as  I  concur,  agreeable  to      •«»« 
the  proceedings  in  Courts  of  Equity,  which  act    ^^  ^^ 
on  the  intention  of  parties,  collected  from  the  ^uiuumt.j 
instruments  executed  by  them-— and  it  is  Consist- 
ent with  all  the  other  leases  in  the  family,  made 
under  similar  powers. 

Under  these  circumstances,  therefore,  I  confe^ss^ 
that  on  further  and  better  consideration  of  the 
question,  I  am  of  opinion  that  this  lease  is  valid  t 
and  that  it  is,  as  now  worded  (but  that  in  any 
other  terms  it  would  not  be  so)  a  good  execu- 
tion of  the  potirer,  according  to  ther  intention  of 
the  parties  to  the  deed  of  settlement; 

'  .  *  • 

DALtAs,  Lord  CkiefJtutice  {C.  B.)  In  answer 
to  the  qdestion  whtdi  your  Lordships  have  been 
pleased  to  propose  to  tlie  learned  Judges,  I  am  of 
opinion  that  the  lease  in  question  is  invalid,  as 
pot  being  a  goiod  execution  of  the  po\tr'er. 

Two  objections  arise  for  your  Lordships  comri* 
deration.  The  first  is  founded  on  the  extensiotiof 
the  time  for  payment  of  the  rent  by  fifteen  days: 
the  second,  on  the  clause  providing  that  there  be 
no  sufficient  distress.  The  case  has  been  argued 
at  the  Bar,  und  considered  by  the  learned  Judges, 
on  the  double  ground  of  authority  and  principle,  . 
and  to  edch  6f  those  grounds  I  shall  separately 
advert 

vou  VII.  1  t  And 
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1319.  And  first  as  to  the  fifteen  days— I  consider  thaf 

iH-Zi.  ^^  ^'^^^  point  this  case  is  untouched  by  authority, 
,  bMiTi  at  least  that  there  is  no  decision,  entitled  to  be  re* 
Uof. '  garded  as,an  authority,  governing  the  case  before 
liau  jtRstTfj  your  Lordships.  The  single  case  cited  (from  IVilles) 
is  of  a  negative  nature,  tliat  is,  it  is  one  in  ^vhich, 
although  other  objections  were  taken,  this  was 
not.  On  that  case  I  think,  with  great  deference,  a 
gceat  deal  too  much  stress  has  been  laid ;  for  with- 
out saying,  at  present,  whether  the  objection  be 
well  or  ill  founded*— good  or  bad,  intrinsically 
considered,  I  will  only  observe,  that  when  it  is 
seen  how  it  weighs  with  many  learned  persons, 
now  that  it  is  taken;  it  seems  to  me  that  it  is 
going  a  great  way  indeed  to  assiume,  that,  if  it  had 
been  takeh  formerly,  it  would  not  hare  succeeded ; 
and  much  too  far  to  infer,  that  not  having  been 
taken,  it  is  to .  be  considered  as  proof  that,  hy 
common  consent,  it  .was  treated  as  not  fit  to  take. 
The  more  natural  and  rational  supposition  I  should 
apprehend  to  be,  that  it  was  not  adverted  to  at 
the  time;  at  least,  this  is  the  opinion  I  should 
form;  for  I  know  not  on  what  legitimate  ground 
of  reasoning  we  can  assume,  that  what  appears  to 
be  deemed  so  important  now,  was  considered  and 
rejected  as  utterly  unfounded  then. 

Still,  however,  giving  to  that  case  all  the  weight 
it  is  ikirly  entitled  to;  it  is  admitted  to  be  but 
negative  authority. .  And  the  question  nowoMrur* 
ring  and. requiring  positive  dedsion,,  it  must  be 
examined  and  determined  on  express  authodtyi  i^ 
there  be  any;  or  if  there  be  no  authority,  then 

pa 
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tin  principle.    Such  then  being  the  only  case  to  be      leii. 
found  applying  to  the  objection  founded  on  the     ^!^^ 
£fteen  days,  I  will  next  consider  the  authorities      s^its 
applying  to  the  provision  as  to  there  being  no       x>ok^ 
sufficient  distress.  i£rt  j^wtv.) 

Here  again^  in  support  of  the  validity  of  the 
lease,  one  case  only  has  been  cited,  as  bearing 
directly  on  the  point,  viz.  Hotley  v.  Scot.  On 
-that  case  I  shall  not  waste  time  by  dwelling  longer 
than,  in  this  last  stage  of  the  discussion,  I  feel 
to  be  necessary :  and  therefore,  as  to  the  imperfec* 
tion  of  the  rfeport-^the  character  of  the  reporter 
as  sncl>-^he  insufficiency  of  the  reasoning  as  re- 
ported— and  the  other  grounds  of  objection  made 
by  some  of  the  learned  Judges  with  whom  I 
agree  in  opinion,  to  these.  I  shall  merely  refer :  re- 
peating only  for  myself  what  I  said  upon  a  former 
occasion,  and  am  not  disposed,  on  reflection,  to  re- 
tract. The  particular  point  now  under  consideration 
does  not  appear  to  have  been  adverted  to  then  in 
.the  decision,  reported  as  it  is;  still  a» it  must  have 
been  different  if  tlie  objection  then  and  now  made 
-had  been  deemed  valid--^I  think  that  in  fairness  I  ^   . 

must  take  it,  such  as  it  is,  to  be  a  case  adverse  to 
the  opinion  which  I  entertain.  Taking  it  then 
as  such,  and  trying  it  as  authority  upon  die 
ground  of  objection  to  which  at  present  I  am 
addressing  my  observations,  the  extension  of  the 
time  to  fifteen  days,  the  first' objection  to  it  is, 
that  it  is  a  single  case  not  professing  to  be  grounded 
on  any  that  had  preceded  it,  nor  appearing  to 
have  been  supported  by  any  that  h;ave  followed 
it;  but,  on  the  contrary,  the  only  case  which  has 

1 1  2  ^ince 
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.i»W>.      since  approached  the  question — that  of  Coj:e  v- 
1821.       ^^y — ^*  ^^  direct  opposition  to  it ;  for  so  I  consider 
^MiTH      it,  and  for  reasons  which  I  shall  presently  give. 
Dob,       I  need  scarcely  add,  that  a  case — dissented  frpm  as 
zirt  Jmiby.]  it  now  is  by  so  many  of  the  learned  Judges,  ad- 
mitted to  be  inconsistent  with  the  decision  in 
Care  V.  Dijy,  and  at  all  events  confessedly  at 
variance  with  the  observations  and  reasoning  of 
Lord  Ellenborough  throughout  the  whole  of  the 
argument  in  that  case— can  scarcely,  as  mere  au- 
thority, be  considered  of  much  avail* 

In  opposition  to  Hotley  v.  Scot^  as  I  have 
said  it  appears  to  me  to  be^  is  the  case  of  Coxe 
V.  Day.  But  here  again  I  wish  to  deal  fairly 
with  the  whole  subject  of  authority.  And 
though  to  a  certain  degree,  and  tp  what  degree 
I  shall  presently  ei^amine,  that  case  must  be  per- 
mitted to  operate;  still,  I  think»  it  is  not  to  be 
relied  on  strictly  as  a  perfect  authority  even  in 
favor  of  my  view  of  the  subject:  first,  because 
if  Hotley  v.  Scot  be  rightly  reported,  it  would 
be  in  opposition  to  Coxc  v.  Day ;  and  thus  we 
should  only  have  case  against  case :  and  fur- 
ther, with  respect  to  Coxe  v.  Day^  of  the  two 
learned  Judges  of  the  Court  of  King's  Bench 
who  now  support  the  judgment  of  that  Court,  it 
is  disapproved  of  by  one  as  to  the  grounds  on 
which  it  stands,  and  expressly  and  in  terms  dis- 
sented from  by  the  other:  and,  lastly,  because 
being  a  decision  of  the  same  Court  by  which  this 
case  was  in  the  first  instance  decided,  if  it  be  dis- 
tinguishable^ as  it  is  contended  it  is,  then  it  does 
not  apply ;  and,  if  not  to  be  distinguished,  upthing 

of 
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of  authority  can  result  from  two  cases  decided  by       idi9. 
the  same  Court  in  opposition  to  each  other.  ^xuT^ 

Smitr* 

To  dispa<(e  therefore  of  the  whole  subject  of       ^J",^ 
authority,  it  appears  to  me  that,  though  these  g^jIIJ^^i.] 
cases,  as  cited,  have  afforded  much  matter  for  ob* 
servation  and  argument,  they  furnish  nothing  like 
authority,  when  correctly  considered  in  a  judi- 
cial point  of  view* 

A  word  or  two  only,  before  quitting  this  part  of 
the  subject,  on  what  has  been  much  relied  on  as 
applied  to'  the  objection  of  the  fifteen  days, 
namely,  that  the  prevalence  of  such  leases,  which 
are  according  to  the  general  practice,  is  to  be 
taken  as  evincing,  it  is  said,  the  sense  of  the  pro- 
fession: and  that  great  mischief  will  resultfrom  now 
holding  the  objection  to  be  good.    I  admit  that  ^ 

such  topics  would  be  of  much  weight  undoubt-  ' 
edly ;  unless,  if  when  strictly  examined,  the  prac- 
tice should  be  found  to  have  crept  in  against  prin* 
diple ;  (and  it  is  not  pretended  to  depend  upon  any 
positive  authority)  but  I  can  only  say,  that  being 
bound  to  decide  upon  the  objection  now  that  it  is 
made,  I  must  do  so  upon  principle :  and  if  principle 
and  practice  are  at  variance,  practice  must  give 
way ;  and  in  this  case,  as  in  others,  if  the  mis- 
chief be  extensive,  the  proper  remedy,  if  such 
there  be,  must  be  sought  for,  and  applied  else- 
where. This,  however,  at  most  confines  itself  to 
the  objection  as  to  the  fifteen  day^;  for,  with  re- 
spect to  the  clause  of  distress;  it  is  n6t  pretended 
to  be  founded  upon  universal  usage  or  practice, 
I  I  S  and 


486  CASES    IN   THE    EXCHEilUEH, 

Wi«.      and  tlic  only  decided  case  (Core  v.  Dag)  is  dU^ 

1821       rcctly  the  other  way,  holding  the  introductiolii  of 

Stun,      such  a  condition  to  be  an  abuse  of  the  power. 

Dob,       ^^^  ^^^^  therefore  it  renders  the  lease  void.     As 

•BwUwBxO  ^^  ^  *^^  argument  in  favor  of  the  extension  of 

the  time  to  fifteen  days  is  founded  on  the  general 

practice,  I  admit  it  must  operate  in  proportion  to 

the  length  of  time,  and  number  o£  leasee,  in  the 

course  of  which  that  practice  lus  been  adopted : 

and  that  become^,  for  that  very  reason,  and  in  pre* 

cisely  the  same  proportbn,  stronger  against  tiie 

clause  as  to  distress,  inasmuch,  as  in  all  ^uch  leases 

np  such  clause  ia  to  be  found j  and.  my  Brother. 

Holroydf  to  whose  labour  of  research  and  pror> 

fundity  of  learning  wc  are  all  of  us  -at  timps  so 

much  indebted,  ha^  informed  yoHr  Lordshipa,  tbaV 

after  a  hboriogs  search,  he  has  not  been  s^ble  to 

find  in  the  o}d  Books  of  Brecedent$.more  than  one 

instance  pf  :$ucb  a  clause  in  a  lease»  end  that  not 

app^ring  to  have  been  followed  up  in  cotnmoA 

use.    Practice  in  its^favor  is  therefore  not  only 

wanting,  but  practice  is  in  that  respect  the  othes. 

way ;  and  upon  that  point  practice  aikl  ^ut^iority 

go  l^nd  iu  handt 

Having,  made  these  obsei^vations  on  the  autho* 
liities^  I  come  now  to  consider  the  case  pn  print 
qple.  And  firsts  I  admit,  tbatr-if  the  power  be 
tp  b^  4p^^^  indefinite  as  to  time,  and  thereforo 
^o  be  eif erpised  in  a  reasonable  mann^ri  leaving  it 
to >tbe.j^cre];ion  of.  tlie  party  by  whom  it  is  to  bQ 
executed,  to  decifle  what  is  reasonable^it  doe4 
}»ot  appear  to  mc,  fhat  giving  fifteen  ^y^  ip  tl» 
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way  lu  which  they  are  given,  can  be  conwdered      ifii»- 
ae  unreasonable.    In   truth,  I  deem  it  quite  im-     ^^ 
material  to  any  real  interest  of  the  parties,  or  as      smuh 
to  any  substantial  effect,  whether  twenty  shillings       d^^ 
are   to  be  paid  by  the  one  and  received  by  the ^^•j^^'^^J^  j 
otliier  fifteen  days  sooner  or  later.    And  so  I  ap* 
prebend  tl>e  party  might  have  thought,  had  his 
attention  been  drawn  to  the  point.     But  when  I 
am  told  of  what  tlie  party  really  intended,  as  of 
an  independent  and  substantive  intention,  cotla* 
teral  to  the  instrument  itself  and  pre-existent, 
leaving  caused  the  power  to  be  framed  precisely 
as  it  is,  I  can  only  say  I  take  the  probability  to* 
ke»  if  we  could  look  to  the  mere  matter  of  fact, 
that  the  party  himself  never  entertained  precise 
iiitention  of  any  sort  on  the  occasion.    It  is  said 
that  the   substantial   purposes  were   to    be    ac- 
complished ;  and  that  the  detail  of  execution  was 
^f  course  left  to  others.      But  this  supposed  in- 
dention  may  account  fot  all  the  difficulties  that 
have  arisen.      Drawn    as  the  power  is,   it  wa» 
pjrobably  supposed,  by  professional  persons,  that 
the  former  leases   might  be  looked  at,  and  thd 
clause  in  question  being  found  therCi  was  therefore 
'  adopted,  and  I  agree  reasonably  adopted  if  such 
leases  were  to  govern  or  might    govern ;    but^ 
whether  they  were  so  to  govern  or  not,  is  one  of 
the  questions  in  this  case,  and  whichi  if  decided 
in  the  affirmative,  would  support  the  lease  against 
this  objection  as  far  as  it  goes ;  and  even  if  de- 
oided  the  other  way,  the  case  will  still  depend  on 
the  other  general  grounds,  and  the  lease  may, 
.  notwithstanding  th^t  objection,  be  got  6\«er,  yet 
be  deemed  invalid.      Fifteen  day«,  therefore^  if 

I  1 4  time 


488  CASES   IK    THE    EXCHSQUER, 

1810..  time  might  be  given,  I  admit  I  should  consider  as 
^"^"""^^  not  unreasonably  given,  if  we  are  at  liberty  to 
gj,^^^ .  form  any  opinion  in  this  case  as  to  what  were 
jj»l^  reasonable;  but  that  it  k  which  I  consider  we  are 
E^uiMBT  ^^'  ^^^'  ^'  liberty  to  do  by  the  terms  of  this  leasing 
power.  In  like  manner  as  to  the  clause  of  dis-' 
tress,  I  see  no  actual  injury  likely  to  result  from 
it  in  this  particular  case.  I  agree  with  seve- 
ral of  the  learned  Judges,  that  it  is  not  probable 
that  twenty  shillings  of  half-yearly  rent  would  be 
suffered,  if  demanded,  to  remain  in  arrear;  or 
if  in  arrear,  that  in  the  case  of  leases  upon  fines, 
a  distress  to  the  value  of  twenty  shillings  would 
not  be  found.  But  that  is  a  way  of  trying  this 
question  which  is  precluded  by  the  very  nature  of 
the  question  itself.  The  providing  for  a  particular 
event  iiot  only  pre-supposes  the  possibility,  but 
even  the  actual  occurrence  of  «uch  event:  it 
pre-supposes  it,  purposely  to  provide  for  it;  and  it 
anticipates  and  adapts  itself  to  it.  The  question, 
therefore,  arises  on  what  the  parties  have  said  and 
done,  not  on  the  reasonableness  of  doing  it,  or  on 
the  sufficiency  or  insufficiency  of  what  may  have 
been  done,  the  weight  and  value  of  which  we  are 
not  at  liberty  to  consider ;  and  therefore,  without 
looking  out' of  the  instrument,  but  to  the  instru- 
ment alone,  and  searching  in  it  for  the  intent  to 
be  collected  from  what  is  there  expressed,  if  suf- 
ficiently expressed,  we  must  treat  the  question 
as  your  Lordships  desire  us  to  treat  it,  that  is, 
as  one  of  construction  arising  on  the  terms  of 
the  instrument,  such  as  it  is,  as  to  wh&t  is 
the  legal'  effect    of   the   power  authorising  the 

lease; 
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lease :  in  other  words,  whether  the  terms  of  the       1B19. 
lease  being  compared  with  the  power  in  the  deed,       ^g^i 
it  is  a  good  execution  of  it :  and  I  agree,  that  in      Swth 
looking  to  the  power,  the  intention  of  the  party     [  dob, 
mast  govern,  as  it  is  to  be  collected  from  the  EM^ijHmnr.] 
whole  instrument  construed  fairly  and  liberally. 

First  then,  the  power  directs  a  clause  of  re- 
entry for  non-payment  of  rent,  and  for  that 
merely.  Nothing  is  said  as  to  time  — nothing  as 
to  distress  —  nothing  as  to  what  is  reasonable  — 
nothing  as  to  what  is  usual  —  nothing,  in  short, 
that  refers  to  any  former  lease  or  leases  in  any 
way  whatever,  so  as  to  furnish  a  rule.  The  words 
'*  ancient*'  and  <*  accustomed,'*  are  terms  to  be 
found  in  the  power  as  words  of  reference  applying 
to  the  rent  required  to  be  reserved  j  but  we  no 
where  find  the  words  f*  reasonable"  and  **  usual,** 
as  applicable  to  the  terms  in  which  the  power  of 
re-entry  is  to  be  reserved  :  and  therefore  I  think 
the  leases  are  only  to  be  referred  to  for  the  pur- 
pose of  ascertaining  what  were  the  ancient  and 
accustomed  rents;  but  not  for  the  terms  in  which 
the  clause  for  re-entry  was  to  be  worded,  or  for 
any  thing  else.  In  the  other  powers  we  do  in- 
deed find  the  words  ** reasonable**  and  "usual;" 
but  we  find  them  unconnected  with  any  refer- 
ence to  former  leases,  and  inserted  for  otlier  ob- 
jects and  purposes,  very  distinct  from  the  object 
of  the  required  power  of  re-entry. 

Then  as  to  the  time  appointed  for' payment  of 
the  rent.  That  time  may  be  as  definitively  fixed 
by  the  happening  of  an  event  as  by  any  express 

specification 
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1810.       specification  of  a  given  period,  cannot,  |  tbinkt  be 
denied  :  and  if  rent  be  made  payable  on  a  particu* 
lar  day,  connected  with  a  clause  of  re-entry  for 
it  if  not  paid,  I  can  only  understand  it  to  mean  if 
eSijwwJ  »^t  pstJdon  the<lay  when  made  payable.     In  this 
there  is  nothing  ambiguous'^— nothing  deficient-*^ 
nothing  to  be  implied — ^nothing  to  complete  what 
is  expressed.    It  has  npt  been  argued  that  if  the 
lease  had  been  drawn  in  the  very  terms  of  the 
power  it  would  not  have  been  a. due  and  valid  ex^^ 
ecution  of  the  power*    But  it  has  been  said,  that 
the  rent  to  be  reserved  under  the  first  power  h 
merely  nominal,  and  it  has  been  asked — ^^because  in 
the  same  instrument  twenty-eight  days  are  given 
for  payment  on  the  leases  at  rack-rent,  which  are. 
a  substantial  and  heavy  rent,  before  forfeiture  can 
attach  for  non-payment^— could  the  party  intend  s^ 
provision  so  preposterous  and  harsh  as  tliat  a  for- 
feiture should  become  the  immediate  consequence 
of  a  half-yearly  rent  of  twenty  ^hillings  falliug 
into  arrear?    To  that  I  answer,  that  this  suggcs* 
tion  of  harshness  appears  to  me  to  be  mere  im^" 
ginatioui   and  nothing  more;  for  what  of  real 
harshness  is  ther^  in  making  an  estate  liable  to  fpr^ 
feiture  upon  non-payment  of  a  sum  so  small  ^ 
from  its  very  smallness  not  to  require  time  to  be 
given  to  pay  it,    Fifteen  days  were  scarcely  ne- 
cessaiy  to  put  a  party  into  condition  to  pay  twenty 
shillings :  and  further,  why  it  should  be  left  to 
the  person  who  was  to  receive  the  rent,  to  judge 
of  what  time  was  to  be  given,  where  no  time  is 
mentioued,  rather  than  where  the  party  has  her- 
self extended  it  to  twenty-eight  days,  I  am  al-* 

together  at  a  loss  to  conceive.    If  J  were  a^l^t 

bert/ 
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bcrty  therefore  to  conjecture  as  to  tlie  intent,  in-       isia 
dependently  of  the  words  made  use  of,  my  con-     ^^ 
jecture  would  be,  that  the  maker  of  the  deed      smith 
intended   that  there  sliould  l>e   an    indulgence        00c, 
given  where  the  rack-rent  was  reserved,  and  there-  xirtjB^et.j 
fore  she  so  expressed  herself;  but  that  as  to  the 
smsdl  rent  she  meant  nothing  of  the  sort,  or  be- 
yond what  she  has  said^  and  therefore  was  inten* 
tionally  silent,  whereby  she  has  excluded  the  pos-> 
sibility  of  supposing  that  any  time  was  meant  to 
be  given,  still  less  that  she  had  left  it  open  to  the 
discretion  of  another  to  decide  for  her  what  she  « 

could  quite  as  well  have  decided  for  herself.    In 
the  particular  case  perhaps  the  time  may  be  of  no 
material  consequence  to  the  parties  either  way ; 
bat  as  applying  to  future  cas^it,  and  involving 
principles  applicable  to  the  construction  of  all  in-* 
stniments,  it  becomes  of  real  magnitude  andjmt^ 
portance^  and  on  that  account  it  weighs  very  con^ 
siderably  with  ine  in  forming  my  judgment  on  this 
case.    It  is  not  in  the  operation  of  the  clause,  a^ 
it  would  apply  to  the  lease  treated  a^  a  Valid  lease, 
that  any  difficulty  arises;  but  in  the  application  of 
the  lease  to  the  pow^r  with  a  view  to  try  the  va- 
lidity of  the  leas^«  .  But  foir  the  sake  of  the  argu« 
)nent  I  wil)  suppose  the  question  to  be,  whetlier 
the  power  might  not,  from  its  general  terms,  be  so 
ponstrued  as  to  imply  a  reasonable  discretion  to 
have  been  intended  as  (0  time;   altfaongb  t^at 
would  be  begging  the  question,  making  the  power, 
in  that  view,  a  definite  and  not  an  indefinite  one 
r-'in  such  casp  I  would  tisk,  who  is  to  judge  what 
yronld  be  a  reasonable  time.    Overlooking  for  the 
present  all  the  other  difficulties  th^t  firis^.  oA 

^liis    . 
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I8ia.      this  point,  if  I  were  to  take  for  answer— the  com- 


petent tribunal  according  to  the  nature  of  the  case 
8MITH      ~*it  must  then  become  a  question  what  would  be 
Dob,       the  competent  tribunal?  On  the  trial  of  this  eject- 
E^ijusKY.]  ™^i^t  was  it  the  Jury  or  die  Judge?  and  again,  if  in 
the  result  it  were  possible  to  ascertain  which  of 
the  two  might  be  the  competent  tribunal,  still 
that  result  could  only  be.  attained  as  now,  through 
tlie  means  of  a  doubtful  and  ruinous  controversy. 
This  uncertainty  as  to  tribunal,  with  the  addi- 
tional uncertainty  as  to  resul4>-»that  result  depend- 
ing on  the  uncertainty  of  opinion,  which  must 
necessarily  be  different  with  different  men,  of 
which  these  proceedings  have  in  every  stage,  and 
this  day  in  particular,  afforded  ample  proof  and 
ilimish  a  striking  instance-^are  sufficient  ground 
for  rejecting  so  mischievous  a  notion.    On  the 
other  hand,    all  inconveniences  introduced  by 
holding  the  power  to  be  indefinite,  might  and 
would   have  been  at  once  avoided^   simply  by 
framing  the  proviso   in  the  lease  in  the  plain 
words  of  the  power.     One  way  it  would  be  cer- 
tain ;  the  other  opens  at  least  to  much  question ; 
and  it  is  this  substitution  of  uncertainty  for  cer. 
tainty-^this  vague  rule  of  discretion  that  throws 
open  the  gate  to  litigation  which  otherwise  would 
be  closed  and  fastened  against  it  that  constitutes 
my  fundamental  objection  «o  to  understand  and 
so  to  construe  this  power.    If  therefore  the  ques- 
tion were,  whether  the  term  reasonable  should  be 
implied  or  not,  I  should  hold  that  it  ought  not  to  be 
implied,  even  if  we  were  at  liberty  to  imply  it^  i^  ^ 
power  framed  as  this  is.    Out  of  the  very  difficulty 
in  which  we  are  at  this  moment  involved  my  objeo- 

tipn 
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tion  grows ;  a»d  if  there  were  hardship  in  the  case,       1B19. 
and  it  could  not  be  got  over  without  breaking  in       ^^^^ 
upon  rules,  I  say  that  hardship  must  remain.     On       smith 
that  objection  I  think  the  lease,  not  being  con-        ]>og, 
fbrmable  Mrith  the  power  as  worded,  is  not  valid.    e^^iJeiwit.j 

I  come  now  to  the  second  objection ;  and  though 
in  one  light  it  is  the  most  material,  yet  it  will  not 
be  necessary  in  this  last  stage  of  the  proceeding  to 
discuss  it  at  any  length—*!  mean  the  restraining 
the  right  to  re-enter  to  the  case  of  there  being  no 
sufficient  distress  to  be  found  on  the  premises. 
With  respect  to  this,  all  I  have  hitherto  said  as  to 
time  applies  with  increase  of  force.  It  is  a  further 
clog  not  warranted  by  the  original  power,  and  it  is 
one  which  does  not  rest  on  a  possible  speculative 
injury  merely.  The  case  so  often  referred  to  in  the 
Exchequer  {a)  affords  a  practical  comment  on  the 
nature  of  such  a  condition ;  for  when  resorted  to 
^  a  remedy,  it  shews  the  wrong  which  may  re- 
sult The  lessor  of  the  plaintiff  failed  there^ 
because  some  obscure  corner  of  the  premises  had 
not  been  searched :  and  what  right  has  the  tenant 
for  life  to  expose  the  remainder-man  to  such 
peril  ?  That  case  is  precisely  this,  and  in  a  similar 
proceeding  the  effect  would  have  been  and  would 
again  be  the  same.  Then  in  support  of  the  validity 
Qf  this  objection*  the  case  of  Cose  v.  Day  is,  as  I 
think,  in  point.  It  is  so,  as  I  conceive,  in  the  de- 
cision— it  is  so  beyond  all  doubt,  in  what  was 
said  by  Lord  Ellenborough  in  the  course  of  the 
argument  throughout  the  whole  case,  and  which 

(a)  Aeei,  d.  Powell  v.  King,  Forrest,  19. 

leaves 
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isur.  leaves  no  room  for  inference.  Whether  that  csa^ 
may  be  fairly  distinguislted  or  not  in  any  respect 
I  have  aheady  examined^  and  will  not  repeat 

The  argument  dtawn  from  the  statute^  »id  from 
the  general  notion  of  such  a  clause  being  consi- 
dered as  a  mere  security  for  rent,  was  brought  for- 
ward then  as  now  ;  but  it  was  mentioned  only  to 
be  over-rilled^  the  point  not  appearing  to  the  Court 
to  be  sufficiently  tenable  to  admit  of  discussioD. 

•  To  one  or  two  other  points  I  shall  now  shortly 
advert  I  can  scarcely  think  that  the  question  can 
be  reduced  to  one  of^  mere  verbal  nicety ;  but  if  it 
were,  I  cannot  myself  perceive  the  difference  taken 
hi  this  case  between  "oh"  and  "'for.''  Fdr  non-pay- 
ment of  rent  I  consider  to  be  equivalent  to  on 
non-payment  of  rent ;  I  have  however  no  hesitation 
in  admitting  that  "on**  and  ** for-?' may  be  some- 
times difFexent  and  sometimes  synonymous  m 
sense,  this  depending  on  the  context  and  the  sub- 
ject-matter. But  looking  at  the  subject-matter,  and 
faking  the  whole  of  this  instrument  into  considera- 
tion, I  think  there  is  no  reason  for  distinguishing 
them  on  the  present  occasion.  In  like  manner  as  to 
the  term  ^  beneficial,''  I  conceive  it  tb  refer  to  the 
lessor  or  the  remainder-man,  and  not  to  the  lessee:, 
and  being  so  understood,  if  there  be  any  weight 
in  the  observations  1  have  hitherto  made,  such  a 
reservation  would  be  less  beneficial  to  the  lessor 
than  the  direct  clause,  unclogged  with  any  con- 
ditions as  ta  time  or  distress.  On  the  argument, 
that  under  the  words  of  reference  to  former  leases 

and 
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ftj*crvations,  which   it  was  contended  inuit  be      l«W. 
taken  to  refer  to  them  for  all  purposes,  and  that 
therefore  those  former  leases  might  be  looked  a^      g^„^ 
it  seems  to  me  that  argument  turns  the  other  way.       ^^^^ 
The  power  directs  that  there  be  reserved  the  an-'  B^uIJirsiva 
cientand  accustomed  rents,  or  as  great  and  be- 
tiefidal  rents,  duties,  and  services,  &c.  thereby^ 
letting  in,  I  admit,  the  former  leases  as  evidence 
of  what  rent  was  ancient  and  accustomed,  and  so 
as  to  duties  and  services;  but  the  deed  following 
np  those  general  words  with  special  and  particu- 
lar words  shewing  the  reference  was  not  intended 
to  affect  the  clause  as  to  entry,  there  being  parti- 
cular words  specially  providing  for  this  right,  a^d 
in  terms  directing  how  it  shall  be  reserved,  it  must 
be  taken  to  exclude  them  for  all  other  purposes. 
Having  mentioned   the  former  leases  as  admis- 
sible only  in  these  respects,  I  will  merely  further 
say,  I  think  they  were  not  admissible,  except  for 
the   purposes  as  to  which  they  expressly  or  by 
necessary  implication  refer:      This  is  indeed  a 
necessary  consequence  of  all  I  have  already  said, 
Und  without  therefore  going  at  large  into  the  wide 
field  which  the  argument  in  this  respect  has  ocou-  : 

pied,  but  referring  generaHy  to  the  opinions  and 
reasoning  of  those  who  think  as  I  do,  I  will 
merely  state  the  broad  ground  and  leading  prin- 
ciples of  law  on  which  I  found  my  opinion,  which 
are — ^that,  there  being  no  ambiguity  in  the  terms 
of  the  deed,  and  no  mention  of  any  time  to  be 
given  ;  rfor  any  reference  to  former  leases,  as  con- 
nected with  this  subject;  nor  any  such  genera- 
lity of  expression  as  to  let  in  extrinsic  evidence  to 
rc:>train  or  qualify  or  to  exclude ;  but  as  all  is  ex- 
pressed 
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laxo*       pressed  with  a  clear,  specific,  and  definite  sense  and 


meaning,  such  evidence  is  not  admissible.     This 
Smith       conclusion^  it  will  be  admitted,  must  follow  if  the 
Dob,        premises  ^e  well  founded ;  but  whetlier  they  arc 
iJS*j«igBTj  ^^  not,  depends,  as  far  as  my  opinion  gjoes,  on  the 
validity  of  the  general  grounds  on  which  that^ opi- 
nion rests,  and  of  which  it  is  for  ypur  Lordships 
ultimately  to  judge, 

Abbott,  Lord  Chief  Justice.  I  am  of  opinion, 
that  the  demise  of  the  5th  of  September^  1803,  is 
not  invalid.  Your  Lordships  are  now  so  fully 
possessed  of  the  general  and  even  the  particular 
powers  contained  in  the  settlement  out  of  which 
this  lease  was  derived,  and  also  of  the  clauses  that 
are  contained  in  the  lease  itself  that  I  shall  for- 
bear to  trouble  your  Lordships  in  reading  tiiat 
short  abstract  of  them  with  which  I  had  provided 
myself. 

The  objection  upon  which  it  is  now  sought  to 
avoid  the  lease,  is,  that  the  clause  of  re-^ntry  for 
non-payment  of  the  rent  is  not  such  as  is  required 
by  the  settlement,  and  this  for  two  reasons.  Firsti 
because  it  allows  to  the  tenant  fifteen  day^  for jfay- 
ment  of  the  rent  beyond  the  days  mentioned  in  the 
lease :  and,  secondly,  because  it  is  restricted  to  those 
particular  instances  wherein  no  sufficient  distress  or 
distresses  can  or  inay  be  had  or  taken  upon  the  pre- 
mises, whereby  the  same  and  all  arrearages  there- 
of, if  any  be,  may  be  fully  raised,  levied,  and  paid* 
This  objection  is  certainly  strictissimiJuriSfMd^ 
such  is  by  no  means  to  be  favoured ;  though,  if  the 
strictissimuik  jus  be  found  upon  due  considcratiofl 

to 
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t»  be  with  the  objectoFi  »  court  of  law  is  bound  tor     WW. 

yidd  to  his  objection.     As  I  have  already  inti-      i82i. 

mated,  I  think  the  right,  in  tliis  case^  is  not  with      smith 

the  objector.  not. 

"^  tu^  of 

EadjBESriit.} 

In  the  course  of  the  argument  at  the  bari 
your  Lordships'  attention  was  called  to  a  sup- 
posed distinction  in  the  construction  of  powers^ 
between  such  ^s  are  created  by  the  owner  of 
the  inheritance,  limiting  a  partial  estate  to  him* 
self,  to  be  exercised  by  himself  as  owner  of  suoh 
partial  estate,  and  such  as  are  created  by  the 
owner  of  the  inheritance  to  be  exercised  by  4 
stranger  to  whom  he  may  have  limited  a  partial 
estate,  or  to  whom  he^  may  have  given  the  power 
as  a^  naked  power  unconnected  with  any  estate  in 
the  land.  Such  a  distinction  appears  inapplicable 
to  the  present  case,  because  the  owner  of  the  in*- 
heritance  has  here  limited  a  partial  estate,  first  to^ 
a  stranger,  and  secondly  to  herself,  and  the  words 
of  the  power  must  have  the  same  meaning,  whe- 
ther the  question  had  arisen  upon  an  executton 
thereof  by  the  stranger  or  by  herself*  It  was  aJso 
argued  that  the  power  of  leasing  being  for  the 
benefit  of  the  tenant  for  life,  the  qualifications 
and  restrictions  imposed  upoti  the  exercise  of  the 
power  are  for  the  benefit  of  the  remainder-many 
s^nd  therefore  that  the  clauses  of  qualification  aftd 
restriction  are  to  be  construed  most  beneficially  for 
the  latter.  This  point  also  appears  to  have  little 
weight,  in  the  present  case,  because  adverting  to 
tlie  amount  of  the  fine,  paid  upon  the  surrender  of 
an  existing  lease,  and  to  the  amount  of  the  rent 
reserved,  I  think  it  cannot  be  supposed  that  the 

VOL.  VII.  K  K  purchaser 
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1819.       purchaser  of  the  present  lease  would  have  givcft 
one  farthing  less  if  the  clause  of  re-entry  had  bceo 
strictly  confined  to  non-payment  of  the  rent  at  the 
very  day,  or  that  the  estate  of  the  remaihder-roan 
tiirtljwuKY.]  would  now  be  worth  one  fartliing  more  if  the 
l^ise  in  question  had  contained  a  clause  to  tliat 
effect,  instead  of  l^he  clause  upon  which  those  ob^ 
jections  have  arisen.    And  being  of  opinion  that 
the  tenant  for  life  could  derive  no  benefit,  and 
that  the  remainder-man  sustains  no  prejudice  as 
to  the  value  of  his  interest  from  the  form  in 
which  the  clause  of  re-entry  is  framed  in  this 
lease,  I  think  a  court  of  law  may  reasonably  re- 
gard the  interest  of  the  tenant-— the  puixrhaser  of 
.the  lease-^and  put  such  a  reasonable  and  liberal 
construction  upon  the  words  of  the  power  in  the 
settlement  as  will  give  effect  to  the  lease  rather 
than  yield  to  critical  forms  and  subtle  objections, 
adduced  for  the  purpose  of  defeating  it.    And  this 
becomes  the  more  important  if  it  be  true,  as  has 
been  suggested,  that  very  many  leases  are  in  exist* 
ence  containing  clauses  similar  to  the  present,  and 
derived  from  powers  expressed  in  language  simi- 
lar to  that  of  the  power  from  which  this  lease  was 
derived.     Considerations  of  this  nature  certainly 
ought  not  to  coutroul  or  vary  the  sense  of  plain 
and  unambiguous  words,  but  they  may  be  reason- 
ably entertained  for^the  construction  of  words  of 
doubtful   import— not  merely  by  reason  of  tbc 
consequences  of  a  decision  in  a  particular  case^ 
affecting   numerous   other  cases  of  the  like  na- 
ture— ^but    because    the    fact    suggested,  is  evi- 
dence of  the  general  opinion  entertained  by  ^ 
fessional  men  upon  the  meaning  of  the  vrords 

of 
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of  a  legal  instrument.    These  words,  in  the  pre-      ifri»* 
sent  case,    are  "  a  power  of  re-entry  for  non-      ^321* 
payment  of  the  rent  to    be  thereby  reserved."      surtm 
And  the  first  question  is,   whether  .these  words       dob, 
may  be  understood  to  mean  a  reasonable  power,  i^^jSan^ 
or  must  be  confined  to  a  strict  powers  without 
any  conditions,  which  the  landlord  may  exercise 
if  the  rent  be  not  paid  at  the  very  day,  and  with- 
out regard  to  any  property  to  be  found  on  the 
devised  premises,  upon  which  he  may  levy  his 
rent,    and    thereby  compensate   himself  at    his 
tenant's  expence,    for  his  tenant's  neglect.      If 
the  words  may  be  understood  to  mean  a  reason^ 
able  power,  the  only  remaining  question  will  be, 
whether  the  power  of  re*-entry,  contained  in  this 
lease,,  be  a  reasonable  power.     I  shall  therefore 
proceed,  in  the  first  place,  my  Lords,  to  shew, 
that,  in  my  opinion,  the  words  in  question  may 
be  understood  to  mean  a  reasonable  power.     Non-^ 
payment  is  a  mere  neglect  or  default :  and  if  the 
words  "  a  power  of  re-entry  for  non-payment  of 
the  rent"  are  to  be  taken  strictly  and  ad  literam^ 
they  will  import  a  power  of  re*entry  for  the  mere 
neglect  or  default  of  the  tenant;  but  this  cannot 
possibly  be  their  legal  import  or  effect;  because 
by  the  common  law  of  England,  a  landlord  never 
coiild  enter  for  the  mere  neglect  or  default  of  his 
tenant  in  this  respect,  under  any  power  or  clause^ 
in  whatever  language  expressed.     Some  act  is 
always  required  to  be  done  by  the  landlord  in 
order  io  entitle  himself  to  exercise  his  power :  and 
this  is  required,  to  prevent  the  tenant  from  being 
surprized  or  injured*    This  act,  at  the  common 

K  K  2  law, 
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1819.       law,  was  an  actual  demand  of  the  rent  on  the  part 


^^  of  the  landlord;  and  the  common  law  required 
Smith  this  demand  to  be  made  in  a  most  precise  and 
Dob,  peculiar  manner.  It  was  to  be  made  just  at  the 
IM^inuBTO  ^^^'^  ^^  *^®  ^**'  ^y  ^^  payment  (allowing  the 
tenant  the  whole  day  to  prepare  his  money)  at  a 
time  when  so  much  day-light  remained  as  might 
be  sufficient  to  view  and  count  the  money,  and 
no  more.  It  was  to  be  made  at  the  door  of  the  de« 
mised  messuage,  if  there  were  any  on  the  premises ; 
and  if  there  were  none,  then  at  such  usual  and 
notorious  place  of  resort,  where  the  tenant  mi^t 
reasonably  be  expected  to  be  found,  if  he  was 
not  altogether  absent ;  and  it  was  to  be  of  the 
precise  sum  then  accruing  due,  not  including  any 
former  arrears,  all  of  which,  although  due,  and 
recoverable  by  distress  or  action,  were  considered 
as  waived  by  the  landlord,  on  a  question  of  for- 
feiture by  his  prior  neglect  to  demand  or  enter  for 
them.  Then  if  the  words  of  the  power,  or  rather 
of  the  qualification  of  the  power,  contained  in  the 
settlement,  cannot  receive  a  literal  construction, 
f ,  and  be  held  to  apply  to  a  case  of  neglect  or 

default  only  according  to  their  literal  purport, 
they  must  receive  some  other  and  different 
construction,  which  must,  in  my  opinion,  be  a 
reasonable  construction,  and  a .  construction  pro- 
perly suited  to  the  object  and  purpose  in  vicv, 
that  is  to  secure  and  enforce  the  payment  of  the 
re^t;  so  that,  on  the  one  hand,  the  tenant  n)aj 
not  hold  the  land  without  payment,  to  the  preju- 
dice of  the  landlord,  nor,  on  the  other  h^tfid,  be 
dispossessed  of  it,  if  either  himself  or  the  land, 

which 
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which  is  emphatically  said  to  be  debtor  for  relit,  M». 

presents  payment,  or  the  means  of  payment,  with-  1^21. 

out  unreasonable  delay  or  prejudice  to  the  land-  Bmith 

lord.  D0X9 

[Lessee  of 
Earl  jERiBT*] 

It  has  been  objected,  however,  that  if  the  literal 
or  strict  meaning  of  the  words  be  not  adopted, 
no  other  meaning  can  be ;  because,  as  it  was  said, 
Courts  of  Law  cannot  say  what  is  a  reasonable 
power,  or  clause  of  re-entry.  But  I  conceive  that 
in  this,  as  in  all  other  cases,  Courts  of  Law  can 
find  out  what  is' reasonable,  and  that  in  some 
cases  they  are  absolutely  required  so  to  do.  In 
many  cases  of  a  general  nature,  or  prevailing 
usage,  the  Judges  may  be  able  to  decide  the 
point  of  themselves:  in  others,  which  may  de- 
pend upon  particular  facts  and  circumstances,  the 
assistance  of  a  Jury  may  be  recjuisite ;  and  wher- 
ever such  assistance  is  required,  there  are  ready 
modes  of  obtaining  it.  I  will  mention  one 
instance  in  which  Courts  of  Law  are  required  by 
the  legislature  to  discover  and  decide,  if  the  point 
be  litigated,  a  question  upon  the  reasonable  exe- 
cution of  the  power.  By  the  General  Inclosure 
Act  (41  Geo.  III.  U.  K.  c.  10^.  s.  38.)  a  rector 
or  vicar  is  enabled  to  lease  his  allohnent,  under 
certain  restrictions,  mentioned  in  the  act,  and 
amongst  others,  "  So  that  there  be  inserted  in 
the  lease,  power  of  re-entry  on  non-payment  of 
the  rent  or  rents  to  be  thereby  reserved  within 
a  reasonable  time,  to  be  therein  limited,  aftei  the 
same  shill  become  due."  A  lease  of  such  an 
allotment,  must  therefore  provide,  that  if  the  rent 

KK  3  bfe 
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be  unpaid  for  some  specified  number  of  days  or 

T82i7      weeks  after  tlie  day  of  reservation,  the  rectof  pr 

Smitit      yicar  may  re-enter ;  and  if  any  question  should 

po»,       arise,  whether  the  number  of  days  specified  iij  a 

l&djfRsfeirO  particular  lease  be,  or  be  not  a  reasonable  time, 

the  Courts  of  law  must  nep^ssarily  fin^  spme 

mode  pf  deciding  the  question. 

For  these  reasons,  my  Lords,  I  am  of  opinion, 
that  the  words  of  the  clause  in  question  may,  an4 
ought '  to  be  understood  to  mean  a  reasonable 
power  of  re-entry :  and  taking  this  to  be  the 
legitimate  meaning  of  the  words,  I  proceed  tp 
shew,  that,  in  my  opiniop,  the  power  of  re-entry, 
contained  in  the  particular  instance  pf  the  lea$ie 
)n  question^  is  a  reasonable  power* 

Usage  is  of  great  weight  in  popsidering  )vbat 
is  reasonable;  and  it  cannot  be  denied,  that 
the  power  of  re-entry,  as  expressed  in  this  leas?, 
iSf  in  form  and  substance,  such  as  was  frequently 
found  in  leases  before  the  execution  of  the  settle- 
ment by  Louisa  Barbara  Mansel,  which  was  in 
1757.  This  is  a  fact  that  must  have  been  in  th^ 
|cnowledge  of  some  of  your  Lordships,  without 
recurring  to  the  special  verdict  for  information  a> 
to  the  leases  pf  this  particular  .estate.  ][f  any 
space  of  time  could  be  allowed  beyond  thp  days 
pf  payment  prescribed  in  the  reservation,  the 
^pace  of  fifteen  days,  which  is  the  period  allowed 
jn  the  present  lease^  Will  not,  I  am  persuadecj, 
be  thought  an  unreasonable  space  of  time, 
indeed,  although  this  objection  was  pointed  oiitf 

it 
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it  was  nat  so  mdch  insisted  upon  at  your  Lord-  *    t8i9. 
ships'  bar;   nor  could  it  be  in  the  construction  of      ^j^^iu^ 
a  settlement  allowing  twenty-dgfat  days  for  pay-       smith 
mentt  in  leases/  to  be  made  at  a  rack-rent.    The       dob, 
main  stress  of  the  argument  was  applied  to  that  Eari  Jbriit.] 
part  of  the  clause  in  the  lease,  which  narrows  the 
power  of  re-entry,  to  cases  wherein  no  sufficient 
distress  can  or  may  be  had  and  taken  upon  the 
premises,  whereby  the  rents  and  services,  and  all 
arrearages  thereof,   may  be  fully  raised,   levied, 
and  paid. 

Upon  this  part  of  the  argument,  the  case  of 
Coxe  V.  Day  (a),  was  quoted  and  relied  upon. 
It  has,  however,  been  discovered,  that  the  decision 
in  that  case  is  contrary  to  a  prior  decision  of  the 
Court  of  K%ng*i  Benchy  in  a.  case  of  HotUy  v. 
Scott  reported  in  Lofft.  Slff,  and  of  which  a 
more  correct  MS.  note  was  also  cited.  This 
earlier  case  was  certainly  unknown  to  the  counsel 
by  whom  Coxe  \.  Day  was  argued,  and  probably 
to  the  Court  also ;  so  that  the  decision  in  Coxc 
V.  Day  is  not  wholly  free  from  question  as  to  its 
oMm  particular  circumstances.  It  was  certainly 
not  thought  applicable  to  the  present  case  by 
the  two  surviving  Judges  of  the  Court  when 
the  present  case  was  before  them;  and  it  is 
distinguishable  from  this  by  the  difference  of  the 
'  language  of  the  clause  upon  which  it  arose ;  for 
in  diat  case,  the  words  of  the  clause  were  not 
general,  as  in  the  present,—-^'  a  powfer  of  re-entry 

(a)  13  East  IIB. 
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1S10.      for  non«paymeat  of  the  rent,'*  but  special—^  a 
•^^JjJ^     power  of  reentry,  if  the  rent  be  behind  for  the 
Smith      spaof  of  twenty-oae  days ;"  which  words  do  not 
BoK,       so  easily  admit   the  introduction  of  any  other 
BiSi^^iiT  }  qualification  or  matter  as  the  general  words  of  the 
present  clause.      So  that,   upon  the  whole,   the 
case  of  Coj^  v.  Day  does  not  appear  to  contain 
a  decision  precisely  in  point  to  the  present  case, 
and  therefore,  in  respect  of  authority,  the  question 
atill  appears  to   be  left  open,  whether,   in  the 
absence  of  any  words  denoting  a  contrary  inten- 
tion in  the  mind  of  the  framer  of  the  clause,  a 
restriction  of  the  right  or  power  of  re-entry  to 
the  absence  of  a  sufficient  distress,  be  a  reasonable 
restriction  in  a  lease  like  the  present;   for  if  it 
be,    then  a   right  or  power   so  restrained  is  a 
reasonable  right  or  power  of  re«entry,'  and  the 
introduction  of  such  a  right  or  power  into  the 
present  lease  is  a  good  execution  of  the  leasing 
power  contained  i^  the  settlement. 

Such  a  restriction  of  the  right  had  prevailed  in 
practice  before  the  execution  of  this  settlemest 
in  1757.  It  was  known  and  in  use,  though  pH>- 
bably  less  general  or  frequent,  before  the  passing 
of  the  statute  4  Geo.  11.  c.28,  in  1751-  If  *« 
effect  of  that  statute  be,  as  at  least  one  very 
learned  person  has  thought,  to  alter  entirely  th^ 
common  law,  and  to  take  away  the  right  of  re-' 
entry,  under  any  circumstances  of  demand  asd 
refusal  of  the  rent,  where  a  sufficient  distress  caa 
be  found  —  then  certainly  the  express  introduc* 
tion  of  the  words  of  restriction  cannot  invalidate 

the 
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the  lease,  because  it  is  only  an  expression  of  a       1819. 
matter  tacitly  contained  and  implied  by  operation     ^^^^ 
of  law.     But  supposikig  the  statute  not  to  have      SMim 
this'eifecty  still,  in  my  opinion,  the  restriction  is       ]k«, 
reasonable  in  itself,   in  a  case  like  the  present.  £^i  jmsn.] 
The  instances  of  proceedmg  at  the  common  law, 
by  demand  of  the  tent,  since  the  statute  was 
passed,  are  very  few— the  proceeding  is  in  itself 
troublesome  and  difficult,  as  will  appear  fagr  the 
circumstances   required,  which  I    have    already 
mentioned.      It  was  indeed  so  troublesome  and 
difficult,  and  found  to  be  attended  with  so  little 
benefit  to  landlords,  that  the  statute  was  passed 
for  their  relief,  substituting  the  absence  of  <£s^ 
tress  in  the  place  of  demand.      Can  it  then  be 
said,  that  the  reversioner  is  unreasonably  restrain^ 
ed,  or  prejudiced,  by  the  introduction  of  a  matter 
which  the  legislature  has  thought  generally  be- 
neficial to  landlords,  and  which,  in  all  probability, 
he  himself  would  have  adopted,  even  if  the  terms 
of  the  lease  had  been  such  as  to  have  allowed 
him  to  act  otherwise  ?     I  say,  that  in  all  proba- 
bility he  would  have  adopted  it,  because  I  pre- 
sume his  only  wish,   like  that   of  every  other 
reasonable  person,  must  be  to  obtain  the  payment 
of  his  rent  in  the  most  easy  and  speedy  manner, 
and  whatever  difficulty  there  may  be  in  vi,ewing 
a  messuage  or  farm,  so  as  to  ascertain  whether 
sufficient  be  found  upon  it  to  answer  the  arrears 
of  a  rent,  beaiing,  as  in  this  case,   a  very  small 
proportion  to  the  annual  value  of  thie  tenement ; 
still  I  have  the  authority  of  the  legislature,  and 
of  the  experience  upon  which,  the  statute  was 
founded,  for  saying,  that  this  difficulty  is  less  in 

practice 
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18».       practice  than  the  difficulty  of  making  such  a  de- 
^^^^     mand  as  would  authorize  a  re-entry  at  the  cora- 
smith       nion  laur.     If  any  thing  more  be  desired  by  the 
Doe,        reversioner  than  a  speedy  and  easy  mode  of  secur- 
felrtjnuBY.]  ^^g  ^^d  enforcing  the  payment  of  the  reserved 
rent,  I  should  say  that  he  desires  more  than  tbe 
framer  of  the  settlement  intended  to  give,  and 
more  than  the  law  ought  reasonably  to  allow. 
The  power  of  re-entry,  in  whatever  words  it  be 
expressed,  can  be  exercised  only  in  one  of  two 
modes,  that  is,  either  by  making  a  demand  at  the 
common  law,  without  regarding  the  value  of  the 
distrainable  goods  on  the  premises,  or  by  ascer- 
taining that  no  sufficient  goods  are  to  be  found 
on  the  premises,  without  regarding  a  demand  of 
payment     For  the  reasons  already  given,  I  think 
the  latter  must  be  considered  a»  the  most  effec- 
tual and  beneficial  mode,  and  therefore,  speaking 
generally  of  cases  of  this  nature,  I  can  discover 
no  reason  for  resorting  to  the  former,  except  a 
hope  (certainly  not  entertained  in  this  particular 
case)  that  the  tenant  being  taken    by  surprise^ 
and  not  expecting  a  demand,  may  not  be  pre- 
pared for  immediate  payment  in  money,  and  a 
desire  to  take  advantage  of  his  want  of  prepara- 
tion, and  deprive  him  of  the  residue  of  his  term, 
or  harass   him  with  a  law-suit.     To  such  a  mo- 
tive a  Court  of  Law  Will  never  lend  its  aid,  and 
a  construction  calculated  to  give  effect  to  such  a 
motive  would  be  contrary  to  the  general  principles 
of  the  law :  and  it  ought  not  to  be  omitted,  that 
the  present  question  arises  upon  the  construction 
of  that  part  of  a  leasing  power  which  is  intended 
to  create  a  forfeiture  of  the  lease  executed  under 
/  the 
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Jthe  power.      It  is  said  iu  our  hooks,  that  for*       1849. 
<feitures  .are  odious  in  the  law;   and  this  is  the      ^^^ 
rea3on  assigned  for  requiring  so  much  formality       Smith 
^nd  precision  in  the  demand  of  the  rent  at  tlie       dob, 
common  law.    And  for  the  same  reason,  in  addi-  j^ijcbiwj 
^ion  to  all  the  others  with  which  I  have  troubled 
your  Lprdships,  I  think  such  a  construction  ought 
to  be  put  upon  the  words  of  the  settlement  as 
^ill  tend  rather  to  the  exclusion  than  to  the  in* 
troductipn  of   forfeitures  of  the    leases    to    be 
granted  upder  it.     For  these  reasons,  I  am  of  opi- 
nion, that  the  demise  of  the  5  th  of  ^September, 
I803|  is  not  inyalid. 

The  |x)RD  Chancellor.*— This  question  is,  in 
^yery  pojnt  of  view,  undoubtedly,  in  all  its  bear* 
ings  and  consequences,  one  of  the  greatest  im^ 
portance.  It  is  of  very  considerable  importance 
to  tlie  immediate  parties,  and  to  others  whose 
rights  depend  on  the  result  of  your  Lordships' 
determination  of  this  c^use,  whether  your  Lord- 
ships shall  pronounce  the  lease  in  question  to  be 
valid,  or  invalid.  The  establishment  of  the  in- 
validity of  this  lease  would,  it  has  been  said, 
give  rise  to  many  otjier  questions  of  a  similar  na-  .  ' 

ture ;  and  thjerefpre  not  only  is  every  tenant  who 
holds  lender  a  )e^se  jbunded  on  a  similar  title 
deeply  interested  in  your  Lordships^  decision,  but 
the  consequences  arp  not  confined  to  their  inte- 
rests only — as  the  lessees  under  such  demises, 
yhich  are  sajd  tp  be  very  general,  if  these  leases 
should  be  held  to  be  not  valid,  would  severally 
have  a  right  to  recover  an  equivalent  over,  against 
t)ie  assets  of  thp  origina)  Ics&ors;  as  was  the  case 

of 
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1810.       of  the  Qutensberry  leases.    Beyond  those  consi- 
^'^^^      derations,  the  public  interest  also  demands  your 
SMm       Lordships'  peculiar  care,  as  that  interest  is  ma- 
DoB,        terially  involved  in  the  result  of  this  case,  which 
E^juiBT.]  is  to  Ornish  a  principle  for  future  determinations, 
and  which  renders  it  of  the  utmost  consequence 
that  it  should  be  rightly  decided.    If,  therefore, 
I  could  expect  that  I  might  be  brought  to  change 
the  opinion  which  I  have  long  entertained  on  this 
question,   or  be  enabled,   consistently   with  the 
time  and   attention  required   by  my   other  im- 
portant duties,   to  throw  my  sentiments  into  a 
more   formal  shape,  and  better  arrangement,  I 
should  be  desirous  of    taking  further   time  for 
delivering  my  more  deliberate  opinion  at  a  future 
day,  when  my  judgment  should  have  been  more 
matured  by  the  fullest  consideration. 

Differing  as  I  do,  and  which  gives  me  much 
pain,  from  many  of  those  for  whose  talents  and 
learning  I  have  every  reason  to  entertain  the 
highest  esteem,  I  am  inclined,  in  so  doing,  to  treat 
their  opinions  with  profound  respect.  Otherwise, 
I  must  confess  that  the  course  and  habits  of  my 
professional  life  have  so  disposed  my  mind  to  con- 
sider such  questions  as  those  now  before  your  Lord- 
ships, that  it  gave  me  at  first  veiy  much  surprise 
to  find  that  on  some  of  these  questions  there  should 
have  existed  any  doubt  or  difference  of  opinion. 

As  to  the  authorities  which  have  been  cited,  as 
applicable  to  this  case,  we  have  been  referred  io 
the  case  of  Hotley  v.  Scot,  and  the  conflicting 
decision  of  Coxc  v.  Day^  besides   the  negative 

authorif}' 
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authority  of  the  case  in  JVillts^  who,  I  may  ob-       iBia. 
serve  here,  was  certainly  a  very  great  common       i82i. 
lawyer :  and  I  avail  myself  of  the  information      s««th 
respecting  the  two  former  cases  which  has  fallen       Dok, 
from  tlie  two  learned  Chief  Justices,  in  the  im-  £ari  jbbiit.] 
pression  which  I  am  to  permit  myself  to  receive 
from  those  determinations,  with  the  further  au- 
thority of  two  of  the  Judges  of  the  Court  below* 
who  have  before  given  their  opinion  on  the  point, 
in  the  judgment  pronounced   in  this  very  case. 
But  I  cannot  admit  that  all  the  authority  which 
the  subject-matter  of  this  case  is  capable  of  has 
been  brought  forward.    It  has  been  soundly  urged, 
that  the  practice  of  professional  men,  by  whom  the ' 
conveyances  of  the  real  property  of  the  Kingdom  i 
have  been  devised  and  prepared  for  a  long  series  I 
of  years,  is  a  sufficient  ground  for  supporting  aj 
doubtful   proposition  of  law,    and   that  but  fori 
the  consequences  of  shaking  title  to  property,  the 
Judges  of  the  Courts  in  fFestminster-Hall  have 
frequently  declared,  that  if  certain  points  depend- 
ing on  such  established  practice  had  ^  been  res 
integriBj  they  would  not  have   assented  to  the 
doctrine  to  which,   in  the  particular  cases,  tlut 
/  practice  had  given  the  sanction  of  authority. 

But  Courts  of  Law  should,  as  I  think,  ^o 
still  further  than  they  commonly  do  in  consider- 
ing questions  of  this  nature.  They  should  en- 
quire of  decisions  in  Courts  of  Equity,  not  for 
points  founded  on  determinations  merely  equit- 
able,  but  for  legal  judgments  proceeding  upon 

*  Lord  Ellenbarwgh,  and  Mr.  JusUce  Bayley. 

legal 
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I8l9«  legal  groandsy   such  as  those  Courts  of  Equiti;^ 

^"^^  have  for  a  long  series  of  years  been  in  the  daily 

Smith  habit  of  pronouncing  as  the  foundation  of  their 

Bob,  directions  and  decrees. 

pjesaeeof 
tarlJBESBT.] 

From  the  years  17?2  to  1780^  which. I  consider 
-  the  most  profitable  period  of  my  life,  I  spent  the 
intermediate  time  in  the  office  of  a  conveyancer, 
where  I  became  acquainted  with  the  practice  and 
opinion  of  the  most  eminent  men  of  that  time; 
and  I  kntfw  that  in  those  days,  if  it  had  been 
required,  that  a  lease  should  be  prepared  under 
such  a  leasing  power  as  this,  given  by  a  marriage 
settlement,  it  never  would  have  occurred  to  any 
one  who  possessed  any  knowledge  on  sdch  snb* 
jects,  to  have  questioned,  whether  the  introduc* 
tion  of  a  delay  of  fifteen  days  in  the  clause  pro- 
viding for  the  power  of  re-entry,  would  render 
the  lease  invalid  for  non-conformity  with  such  a 
leasing  power.    And  that  I  think  may  be  faMy 
tirged  in  considering  What  may  be  termed  the  un- 
written authority  applicable  to  this  case.    Such 
marriage  settlements  as  these  are  often  framed  in 
•  very  different  ways.     In  some,   the   tenants  for 
life  are  the  persons  to  whom  the  power  of  making 
leases  is  wholly  entrusted.    But  as  one  great  ob- 
ject of  giving  that  power  is  to  ensure  the  due 
management  and  cultivation  of  the  estate,  it  is 
often  in  well  drawn  settlements  given  to  the  trus- 
tees  to  preserve  contingent  remainders  to  pro- 
vide against  such  cases  as  these,  where  the  father 
and  mother  die,  and  leases  are  necessary  to  he 
made  for  the  advantage  of  the  estate ;  and  there- 
fore the  inheritance  and  legal  estate  is  often  given 

to 
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to  trustees  for  the  purpose   of  making  leases       Ml©, 
during  the  infancy  of  the  cestuis  que  we^  and       ^021. 
theti  the  trustees  to  preserve  contingent  remain-      Burnt 
ders;  or  the  trustees  of  the  inheritance,  having       ]>ob, 
Tio  interest,  are  empowered  to  make  such  leases,  evijbmbv^ 
Now  the  form  and  usage  of  practice^  as  it  re- 
f;ards  such  leases  so  made  by  the  trustees,  must 
necessarily  have  very  considerable  weight  in  de* 
termining  the  conditions   on  which  such  leases 
should   be  granted.      In  the  majority  of  such  ^ 
settlements,   no  mention  is  made  of  any  period 
to  be  given  to  the  tenant  for  the  payment  of 
the  rents;  and  yet  in  almost  all  the  leases  under 
such  powers,  a  certain  number  of  days  is  given^ 
Many  leases  under  such  powers  too,  are  made 
under  the  authority  and  sanction  of  the  Court  of 
Chancery,  and  of  such  leases,  I  will  say,  in  vin« 
dication  of  those  who  have  been  my  predecessors, 
and  of  those  who  may  be  my  successors,  although 
not  for  myself,  that  in  all  cases  of  leases  directed 
to  be  made  by  the  Chancellor,  the  form  in  which 
they  have  been  direeted  to  be  made,  is  an  autho- 
rity of  law,  for  saying  that  they  have  been  made 
in  due  execution  of  the  several  powers ;  for  he  is 
the  competent  authority  to  say  whether  they  arc 
drawn  according  to  the  powers.     He  is  a  Judge 
both  of  Law  and  of  Equity,  and  invested  as  he 
is  with  competent  authority,  it  is  his  opinion 
which  must  decide  whether  such  leases  are  made 
according  to  the  legal  construction  of  the  lan- 
guage of  the  power,  and  its  legal  effect.     Can 
then  recourse  be  had  to  a  better  source  in  judging 
of  a  question  of  this  nature,  than  the  practice 
and  the  decrees  of  the  Court  of  Chancery  ? 

Let 
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1819.  Let  me  suppose  that,  in  the  present  case^  the 

^^^^  Chancellor  vraA  called  upon  in  his  judicial  cha- 
Hurm  racter  by  these  parties  having  contracted  for  a 
p^l^  lease  to  be  made  by  virtue  of  this  leasing  power, 
£u?jMitsr.i  ^nd  the  person  claiming  to  have  the  lease  had  in* 
stituted  a  suit  for  specific  performance  of  such  a 
contract ;  and  suppose  the  Chancellor  should  de* 
cree  a  lease  to  be  made,  he  would  in  pursuance 
of  the  established  practice  of  his  predecessors^ 
direct  the  lease  to  be  made  with  a  power  of  re« 
eiitry^  worded  as  this  clause  is,  giving  ^the  tenant 
an  extension  of  the  time,  within  which  he  must 
pay  the  rent.  It  would  be  his  province  to  deterr 
mine  ultimately  whether  the  extension  of  time  so 
given  was  reasonable,  and  whether  in  all  respects 
the  lease  so  directed  to  be  executed  were  within 
the  terms  of  the  power.  And  here  I  venture  to 
say,  that  in  all  the  cases  of  that  nature  which 
have  come  before  my  predecessors,  their  deci*- 
sions  are  as  much  entitled  to  be  considered  as 
of  authority,  nay,  even  more  so,  than  any  others 
which  cpme  before  your  Lordships. 

My  Lords,  now  that  I  am  on  the  subject  of 
authority,  it  may  be  proper  to  observe  here»  that 
there  are  certain  cases  wherein  the  legislature  has 
adverted  to  reasonable  time,  as  being  a  well  known 
subject-matter  of  legal  recognition.  Upon  the 
division  of  commonable  lands  under  inclosure  acta^ 
there  are  always  amoogst  those  who  have  claims,  a 
class  of  persons  entitled  to  considerable  allotments^ 
in  which  they  have  only  estates  for  life.  •  I  mean 
Parsons  and  Vicars«  A  Parson  or  Vicar  ia  author 
"^  rlacd 
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rized   by  the  G6neral  Inclosure  Act  *,   to  make       ^^^^ 
leases  of  their  allotments  for  any  term,  not  ex-       ^^^i. 
ceeding  twenty-otie  years ;    but  it  is  provided,       smith 
that  in  such  leases  there  must  be  a  power  of      doe, 
re-entry  within  a  reasonable  time.    That  has  been  ewi  jfiT^Bv.] 
acted  upon  ever  since  the  statute  passed,  and  in 
such  leases  it  has  always    been    the    universal 
practice,  to  give  the  tenant  a  certain  number  of 
days,  just  in  the  same  way  a6  it  has  been  don^ 
ill  the  present  instance.      Now  let  me  ask  what 
difficulty  can  Courts  of  Juistice  have  in  deciding 
what  shall  be  considered  a  reasonaljle  time,  when 
the  Legislature  haS  so  expressly  recognized  it  as 
a  well  known  incident  to  such  leases?      I  must 
say,    that  in  my  opinion   it  Avould  be   most  un- 
reasonable to  say,  that  Courts  should  hold  that 
fourteen  or  fifteen  days  given  to  a  tenant  for  the 
payment  of  his  rent  before  his  lease   should  be 
forfeited  would  be  reasonable  in   the  case  of  a 
lease  made  by  a  rector  or  vicar  under  this  inclo- 
sure act }    but  unreasonable  in  one  made  by  a 
tenant  for  life  under  such  a  power  as  this  in  an 
ordinary  settlement,  (the  form  of  which  has  been 
adopted,  and  transferred  into  this  clause  in  the 
act,  to  enable  the  person  to  demise  the  allotment) 
and  a  direct  breach  of  the  terms  of  the  power 
contained  in  that  settlement. 

•  41  Geo.  3.  (U.  K.)  p.  100.  s.  38.  The  Words  of  the  act 
are,  "  So  as  there  be  contained  in  every  snch  lease,  power 
"  of  re-entry  on  non-payment  of  the  rent  or  rents  thereby 
"  to  be  reserved,  within  a  reasonable  timet  to  be  therein 
"  limited,  after  the  same  shall  become  due."* 

VOL.  VII.  LL  In 
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1819.  In   this   case,    independently  of  the    practice 

^^^     having  been  always   founded  on   the  principle 
Skith      ^h^t  9U<^h  ^  power  of  leasing  as  this  is   admits 
D^'^       of  the   superadding   these  legal  and  reasonable 
&Sljwmby.]  conditions  to  the  right  of  re-entry,  a  cojitrary  de- 
cision proceeding  from  your  Lordships,   would 
be  one  of  the  most  mischievous  in  its  effects  that 
ever  was  pronounced.    Taking  it  that  this  special 
verdict  contains  every  thing  which  ought  for  the 
purpose  of  this  question  to  be  found,  I  see  nothing 
in  the  case  which  requires  such  a  decision. 

An  argument  has  arisen  which  has  been  much 
pressed  at  the  Bar,  on  the  admission  of  what  is 
called  extrinsic  evidence.  But  in  this  case  I  think 
that  extrinsic  evidence  admitted  was  not  only  ad- 
missible^ but  necessary  and  unavoidable,  for  you 
could  not  come  to  a  proper  conclusion  through  the 
medium  of  what  is  contained  within  the  four  cor- 
ners of  this  instrument  only,  or  without  having  re- 
course to  other  instruments.  You  are  referred  to 
them  by  the  deed  itself,  and  you  must  necessarily 
resort  to  them  for  obtaining  the  meaning  of  the 
power.  In  this  case  there  were  existing  leases  iu 
the  year  1757,  the  time  when  the  settlement  was 
made,  and  that  instrument  not  only  refers  to 
tliose  leases,  but  it  does  so  in  the  very  part 
wherein  the  leasing  power  is  given.  They  must 
therefore  necessarily  be  referred  to,  ^  and  in  all 
their  parts,  in  order  to  understand  the  object  of  the 
creator  of  the  power,  before  it  can  be  known  in 
what  manner  it  should  be  executed,  so  as  to  be 
conformable  with  her  view  and  intention.     I  do 

not 
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not  mean  to  say  that  wc  should  go  beyond  that,      1619. 
to    leases  which  had    been    made  of   the    pro-     ^ig^i!^ 
party  before  that  time,    or  look  further  than  to      »in« 
the  leases  then  in  existence,  in  order  to  become       pob, 
acquainted  with  the  state  of  the  property  at  that  EMJlfnTirfl 
period ;  but  we  are  directed  to  resort  to  them  for 
that  purpose :  and  if  they  shew  that  a  system  of 
leasing  adapted  to  the  then  state  of  the  property 
was  pursued,  it  is  impossible  to  shut  our  eyes  to 
that  evidence,  proving,  as  it  does,  that  the  power 
was  intended  to  be  accommodated  to  the.  then 
state  of  the  property. 

Having  made  these  general  observations,  I 
must  now  call  your  Lordships  attention  to  the 
facts  of  the  case.  [Having  very  summarily  stated 
them.),  and  being  about  to  read  the  words  of  the 
first  leasing  power,  his  Lordship  adverted  to 
the  statute  (a)  empowering  the  committees  of 
hinatic  tenants  for  life,  to  execute  powers  of 
granting  leases  for  lives  under  the  direction 
and  order  of  the  Chancellor,  as  an  additional 
head  of  authority,  on  the  point  of  the  admis- 
sibility of  reasonable  qualification  of  the  power 
of  re-entry.] 

Under  that  statute  (continued  his  Lordship),  I 
never  had  any  doubt  in  directing  a  committee  to 
make  leases,  that  he  might  qualify  the  ordinary 
reservation  of  a  power  of  re-entry  for  non-pay- 
ment of  the  rent,  inserting  a  restriction  as  to  that 

(«)  47  Geo.  III.  ch.  76.  sa.  3.  &  4. 

L  t  2  power 
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1819.       power  that  until  the  rent  should    be  anear  for 

^^^^     fourteen  or  fifteen  days,  the  estate  should  not  be 

SfufH       forfeited.    So  if  a  parson  or  vicar,  having  an  al- 

Doi,       lotment  under  an  inclosure  ac^  had  become  lu- 

j£^ijStnn.}  natic,the  Court  would  have  acted  in  tlie^same  way 

as  to  the  leases  of  tlicir  allotment :   and  but  for 

the  opinion  which  I  understand  had  been  delivered 

in  the  Exchequer  CJiamber^  in  this  case  I  should 

never  have  had  any  doubt  about  the   propriety 

of  it. 

It  is  very  material  to  consider,  in  construing 
this  power  in  a  marriage  settlement,  that  it  is  a 
contract  which  all  the  parties  to  it  have  entered 
into  with  each  other;  and  when  we  come  to  settle 
questions  which  arise  between  the  temporary 
landlord  and  the  tenant,  on  the  construction  of 
leases  granted  under  the  power,  we  must  consider 
the  landlord  as  having  acted  bond  fide  on  the  be^ 
half  of  all  the  parties  interested  in  the  inherit- 
ance under  the  original  deed,  and  they  are  not  to 
be  encouraged  by  Courts  in  being  astute  to  find  out 
matter  of  forfeiture,  or  to  be  suffered  to  defeat 
the  leases  by  mere  matter  of  misconception,  ify 
upon  a  fair  construction,  they  may  be  supported. 
Then  we  must  not  overlook  that  a  considerable 
fine  has  been  paid  in  consideration  of  the  lease  in 
question,  and  that  is,  m  fact,  a  payment  of  xent. 
It  is  a  render  of  so  much  rent  in  advance,  and  at 
once,  instead  of  a  future  succession  of  payments 
from  time  to  timCj  and  the  small  annual  rents  and 
other  services  reserved,  are  comparatively  of  vciy 
little  value. 

{His 
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{His  Lordship  then  stated  the  terms  of  the  other      1619. 
leasing  powers,  commenting  on  the  distinctions,     ^i^bu^ 
80  often  already  observed  on,  in  prescribing  the     smith 
several  modes  of  leasing  applicable  to  the  differ-       doe, 
ent  property  which  was  to  be  the  subject-matter  eSJ^bm^.] 
of  the  demises  in  tlie  contemplation  of  the  settlor, 
and  particularly  noticing    the   reference  to  the 
ancient   and  accustomed  rents,  duties,  and  ser- 
\  ices  in  the  power  to  lease  for  lives,  and  to  the 
usual  covenants  usually  inserted  in  leases  of  the 
like  nature  in  the  power  to  let  for  mining,  and 
the  omission  of  any  reference  in   the  power  to 
lease  for  short  terms  absolute.] 

Now,  unless  (said  his  Lordship)  the  convey- 
ancers of  modern  times  are  much  abler  than  those 
of  the  last  century,  and  have  some  mode  of  dis- 
pensing with  what  was  formerly  considered  in- 
dispensable, they  must  necessarily  be  obliged  to 
look  into  the  existing  leases  in  the  first  case,  and 
into  such  as  are  usual  in  the  last,  to  all  of  which 
the  deed  has  in  one  part  or  another  referred  them, 
in  order  to  prepare  the  leases  in  such  a  form 
as  the  settlor  has  required,  to  be  observed  by 
the  persons  who  were  to  frame  them.  There  is 
another  very  important  requisition  in  tlie  first 
leasing  power,  to  which  it  is  very  material  that 
1  should  direct  your  Lordships'  attention.  It  re- 
quires that  there  be  reserved  during  the  continu- 
ance of  the  estate  demised,  as  great  or  benefi- 
cial rents,  duties,  and  services,  or  more,  as  now 
are  or  at  the  time  of  demising  the  premises  &c* 
to  be-demised,  were  reserved  or  made  payable  in 
L  L  3  Yespect 
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IBU^      respect  thereof.    If  therefore  an  existing  lease  in 
1757  were  produced^  and  I  do  not  cany  it  further 

Smith  than  that  period,  it  is  impossible  to  say,  that  under 
Dos,  this  power  regard  is  not  to  be  had  to  that  lease: 
Earl  JbrsetJ  in  construiug  the  object  of  the  power  according 
to  the  intention  of  the  creator  of  it,  you  are 
bound  to  receive  in  evidence  that  to  which  the 
power  so  expressly  refers.  Can  any  thing  be 
stronger  than  those  words,  not  only  are  there 
to  be  reserved  the  ancient  and  accustomed  rents 
&c«  or  more,  but  as  great  or  beneficial  rents,  du- 
ties, and  services,  or  more,  as  now  are  or  at  the 
time  of  demising  the  premises  so  to  be  demised 
were  reserved?"  I  am  entitled  to  advise  your 
Lordships  that  this  word  ^^  or"  should  be  under* 
stood,  as  if  it  were  ''  and"  in  this  case ;  and  in 
the  next  leasing  power  we  find  the  words  used 
are  as  great  and  beneficial  rents,  which  I  consider 
gives  to  the  word  beneficial  a  signification  of 
great  importance,  when  read  with  a  view  to  col- 
lect the  intention  of  the  framer  of  the  instrument 
aiS  to  the  execution  of  this  power,  and  under  a 
deed  so  referring  to  existing  leases,  and  in  sudi 
terms.  I  have  great  doubt  if  this  proviso  in  the 
lease  had  not  been  framed  just  as  it  is,  whether 
for  that  reason  the  lease  would  not  have  been  bad; 
for  it  is  not,  as  has  been  truly  said,  so  much  the 
quantum  of  the  rent  as  the  principle  of  the  re- 
servation of  it,  to  which  regard  must  be  had  by 
your  Lordships  in  determining  questions  of  this 
nature :  the  word  more  relates  to  the  amount  be- 
neficial to  all  the  other  incidents  of  the  reserva- 
tion of  the  rent,  and  particularly  to  the  security 

for 
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for  the  payment,  and  it  is  only  required  to  be  as        w». 
beneficial  as  the  existing  reservations  were.    Now 
ir  the  same  rent  be  reserved  in  the  same  manners       smitb 
is  it  not  as  beneficially  reserved?  The  same  rent        do'b, 
may  be  reserved  in  a  different  manner,  and  not  as    £ari  Jermt. 
beneficial  to  the  inheritance.     By  the  words  fol- 
lowing "And  so  as,"  occurring  in  that  part  of 
the  settlement,  where  the  best  and  most  improved 
yearly  rent  that  can  be  obtained,  is  required  to  be 
reserved  from  half-year  to  half-year  de  anno  in 
annuiUj  the  creator  of  the  power  expressly  says^ 
that  for  non-payment  of  that  rent  there  shall  be  no 
re-entry  till  the  tenant  shall  have  been  allowed 
twenty-eight  days  after  for  the  payment  of  it; 
In  the  terms  of  the  first  power  certainly  there  is 
no  mention  made  of  any  time  within  which,  be* 
yond  the  day  of  the  reservation  of  rent,  the  ar- 
rear  may  be  paid.     But  is  not  a  power  to  re-enter, 
if  the  rent  shall  be  unpaid  for  the  space  of  fifteen 
days,  a  power  of  re-entry  reserved :  and  is  it  not 
reserved  for  non-payment  of  the  rent?    It  is  not 
an  absolute  power,  but  it  is  a  power;  and  where 
are  there  any  words  in  that  part  of  the  deed  which 
direct  that  it  shall  be  an  unconditional  power. 
There  is  no  such  thing  expressed  in  this  part  of 
the  instrument,   although  in  a  future  part  we 
find  it  expressly  directed  to  be  reserved  condi- 
tionally. 

Previous  to  the  agitation  of  this  question  (such 
is  the  consequence  of  what  my  professional  habits 
have  been,  as  I  have  before  said)  it  would  have 
very  much  astonished  me  to  have  been  told,  that 

L  L  4  the 
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1819.  the  superadding  these  two  qualifications  to  a  pnn 

1821,  viso  for  re-entry  reserved  in  a  lease  under  this 

Smith  general  power,  would  have  the  effect  of  rendering 

tool,  the  instrument  invalid :  and  if  sittin?  elsewhere 

[Lets6e  of  '^         & 

£tfi  jKifBT.]  I  had  been  called  on  to  decide,  that  the  tenant, 
filing  a  bill  for  a  specific  performance  of  a  con- 
tract for  a  lease,  under  this  power,  coyld  have  no 
other  than  such  a  one  as  should  contain  a  peremp- 
tory clause  for  rcrcntry,  in  case  the  rent  should 
not  be  paid  on  the  day  appointed,  I  should  have 
held  it  contrary  to  all  the  principles  of  law  to 
turn  him  out  of  Court  for  refusing  to  accfept  or 
execute  a  lease  with  such  a  proviso.  I  see  no  sort 
of  reason  why  there  should  be  any  difference  made 
in  leases  at  rack  rent,  and  those  for  w^hich  an 
equivalent  consideration  has  been  paid;  in  tl)e 
first  instance,  by  way  of  fine,  provided  it  be  as 
beneficially  reserved,  which  alone  would  be  suffi- 
cient to  make  it  a  good  execution  of  the  leasing 
power. 

What  I  have  hitherto  said  on  the  condition  of 
the  delay  of  fifteen  days  certainly  does  not  touch 
the  other  alternative  of  there  being  no  sufficient 
distress  on  the  premises ;  unless  you|r  Lordships 
should  be  of  opinion  that  the  power  of  re-entry  di- 
rected to  be  contained  in  the  lease,  must  be  taken 
to  mean  a  reasonable  power:  and — if  (it  having 
been  the  constant  and  uniform  course  in  the  prac- 
tice of  conveyancing,  as  sanctioned  by  the  Courts, 
to  apply  that  quality  to  such  a  conditiopi  and 
accordingly  to  insert  it  in  every  leas^)  it  must 

now 
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new  be  deemed  in  law  to  be  a  reasonable  con-^       ^Wt 
edition— in  that  case  the   observations   I   have       1321. 
already  made  will  so  far  apply  to  this  second  ob-       S"*™ 
jection.    The  term  rtaspnabk  i?  not  applicable    .J^' 
certainly  to  the  quantity  qf  the  rent  to  be  re-  EarijiMBv.j 
^rvedy  but  is  wholly  restricted  to  th^e  beneficial 
reservation  of  that  ren^  be  it  what  it  may,  as  it 
9^ects  the  security  of  payment  whenever  th^  rent 
should  become  due* 

Although  I  do  not  agree  to  the  extent  of  the  pro- 
position laid  down  by  a  very  learned  Judge  who,  I 
thinks  is  as  old  in  the  law  as  myself,  I  mean  my 
JBrother  fFqody  who  has  stated  it  as  his  opinion, 
that  the  statute  of  the  4th  Geo.  11^  is  imperative 
pn  landlords  as  to  their  adopting,  in  all  c^es,  the 
remedy  there  funished ;  yet  upon  the  construction 
of  that  statute,  and  of  the  General  Inclosure  Act, 
to  which  I  have  alluded,  it  is  sufficient  for  the 
present  purpose  to  observe,  that  they  furnish 
abundant  authority  for  holding  that  the  insertion 
of  such  a  condition  in  a  clause  fo^  re-entry  is  war-  . 
janted  as  being  reasonable,  and  that  its  introduc- 
tion therefore  may  be  considered  as  no  objectioii 
to  a  powe,r  of  re-entry  so  qualified,  but  that  it 
^ay  notwithstanding  be  deemed  to  be  a  good 
execution  of  this  leasing  power. 

Having  already  drawn  your  Lordships'  atten- 
tion to  the  extreme  importance  of  the  general 
/effect  which  the  decision  of  this  case  will  have 
^pon  the  whole  class  of  tenants  holding  property 
^nder  this  sort  of  tenure,  and  whose  leases  are 

fpF 
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1810.       for  the  most  part,  if  not  universally ^  founded  on 
^^T"*^      titles  and  framed  in  words  which  will   render 
Smith       them  liable  to  these  same  objections^  I  wish  it  to 
1^        be  understood,  that  it  is  not  now  to  be  considered 
liriJmBT.]  ^y  y^"^  Lordships  in  deciding  this  question,  whe- 
ther leases  of  this  nature  are  more  beneficial  either 
to  the  remainder-man,  or  the  tenant  for  life,  for 
that  is  not  the  principle  on  which  this  case  should 
be  decided. 

The  true  question  is,  whether  the  reservation  of 
rent  be  provided  for  by  the  covenant  in  this  le^se 
in  the  way  most  beneficial  to  the  whole  inherit- 
ance, and  all  the  persons  who  may  be  thereafter 
interested.  In  pursuing  that  enquiry,  and  indeed 
in  the  whole  administration  of  the  law,  nothing  is 
more  important  than  to  consider  what  has  always 
been  the  approved  practice  in  such  cases,  and 
what  rules  that  practice  has  introduced ;  for  to 
those  it  must  always  be  the  safest  course  to  ad- 
here. If  o^ce  you  depart  from  that  course,  it 
'  must  be  taken  into  consideration  that  no  tenant 
for  life,  nor  trustee,  can  or  will  hereafter  act  in  the 
execution  of  a  power  without  the  previous  sanc- 
tion of  a  court,  which  can  only  be  obtained 
through  the  dilatory  and  expensive  medium  of  a 
litigated  suit.  I  shall  only  observe  in  conclusion, 
as  Mr.  Justice  Bay  ley  has  put  this  question.  There 
is  a  power  of  re-entry  for  non-payment  of  rent 
contained  in  this  lease,  and  such  powers  are  di- 
vers as  is  acknowledged  in  the  books.— It  is  a- 
reasonable  power,  having  the  usual  legal  condi- 
tions: and  if,  on  the  one  hand  it  be  said  that 

those, 
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those  conditions  are  not  expressly  required  by  the       i®^^* 
leasing  power  given  by  the  settlement,  it  may  be        ^gji. 
answered  on  the  other  hand,  that  they  are  such       smith 
as  there  is  nothing  to  be  found  there  which  con-        Doi» 
dcmns.— You  have  moreover  the  authority  of  the  Eari  Jeribt.] 
Legislature  for  holding  them  to  be  reasonable,  at 
least :  and  therefore  I  say  that  the  lease  appears  to 
me  to  be  a  good  execution  of  the  power,  and  if 
so,  it  should  be  pronounced  to  be  valid.    That  is 
the  opinion  which  it  is  my  duty  to  submit  to  your 
Lordships ;   but  it  is  not  for  me  to  anticipate 
whether    your  Lordships  will  adopt  it  in  the 
judgment  which  you  may  pronounce. 

Lord  Redesdale  delivered  his  opinion  nearly 
as  follows :— Having  in  the  earlier  part  of  my 
life  had  much  intercourse  with  persons  eminent 
in  the  practice  of  conveyancing,  which  furnished 
me  with  opportunities  of  information  on  cases  of 
this  description,  I  shall  therefore  offer  such  rear* 
son  sas  occur  to  me  for  holding  the  opinion  which 
I  have  formed  on  this  question.  On  the  subject 
of  the  practice  of  conveyancers  having  weight  in 
determining  points  of  this  nature  so  high  has 
the  authority  of  ancient  and  uniform  practice 
ever  been  considered,  that  even  the  construction 
of  an  act  of  Parliament  has  been  adopted  from, 
and  founded  on  the  practice  of  lawyers  conversant 
with  the  principles  of  common  assurances:  and 
tliat  principle  was  sanctioned  and  adopted  by  this 
House  in  the  case  of  the  Earl  of  Buckingham- 
shire V.  Drurjf  (a).     If  your  Lordships  should 

(a)  2  Eden's  Rep,    Temp.    Lord    Northington,  64,   and 
Bro.  P.  C.  492. 

decide 


BU 
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1819.    (  decide  that   regard    is    not    to    be  had  to  Umg 
1821.    ( Mtablished   forms    and    practice   in    considering 
*•""    I  questicms  of  this  nature,  by  such  a  decision  eveiy 
^j^^  ^  \  man^s  title  to  his  property  would  be  endangered. 
^  Jbubt.)  But  more  especially  is  it  necessary  that  the  esta- 
\  blished  practice  should  be  adverted  tp  in  aid  of 
the  construction  of  instruments  of  this  descrip- 
tion,    framed  from   precedents    constantly   acted 
upon,  and  never  disputed  in  Courts  of  Law.     How 
else  ate  we  to  understand  such  instruments,  if  not 
by  giving  the  technical  effect  to  the  words  em- 
ployed by  the  parties  to  them,  which  are  iu  truth 
the  words  of  the  professional  persons  who  advise 
them,  and  are  used  as  being  best  calculated  to 
carry  into  execution  the  intentions  of  the  party 
who  instructs  them,  who  are  of  course  informed 
j  of  their  meaning  and  legal  import?    Therefore  it 
IS  that  I  hold  that  we  are  to  be  bound  by  the 
practice  of  conveyancers,  which,  on  subjects  of 
this  sort,  is  so  important  as  to  be  tantamount  to  a 
practical  exposition  of  the  law,  as  it  affects  such 
subjects :  and  most  mischievous  would  be  the  con- 
sequence if  it  were  not  so,  and  if  titles  slmuld  be 
made  to  depend  on  verbal  criticism,  and  be  im- 
peachable by  means  of  the  literal  construction  of 
the  instruments  which  create  them.     If  that  be  so, 
the  facts  of  this  case,  and.the  words  themselves  of 
the  power  and  of  the  proviso^  must  decide  this 
question  when  applied,  as  tliey  ought  in  all  cases 
to  be,  to  the  subject-matter.    The  three  powers 
relate  to  three  distinct  descriptions  of  the  pro- 
perty, (stating  them).    That  distinction  must  con- 
vince us  that  the  person  who  framed  this  settle- 

meflt, 
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ttent,  contemplated  the  different  circumstances  in  ui9« 
which  the  three  descriptions  of  property  then  ^321. 
were;  and^that  she  meant  to  give  by  the  seve-  smith 
ral  powers  the  same  degree  of  enjoyment  of  each  dob, 
as  had  been  given  of  the  same  property  before,  ewi  jbuev.] 
which  as  to  that  which  is  the  subject-matter  of 
the  present  question,  was,  that  the  tenant  for 
life  should  have  the  advantage  arising  from  re« 
newals  of  the  existing  leases,  from  time  to  tiitie, 
as  the  lives  should  drop  during  his  possession. 
She  has  required  only  that  he  should  reserve  as 
great  or  beneficial  rents,  &c.  or  more  (and  not 
less)  than  had  been  reserved  in  the  former  leases ; 
and  not  only  the  rents,  but  every  other  service 
was  to  be  reserved  in  exactly  the  same  manner  as 
in  the  prior  leases.  The  power  to  lease  the  second 
description  of  property,  requires  the  best  and  most 
improved  rents  to  be  reserved,  and  then  are  added, 
the  words  ^^  tliat  can  be  reasonably  h^d  or  obtained 
for  the  same."  If  that  word  reasonably j  which  is 
introduced  there  merely  out  of  caution,  had  not 
been  added,  would  it  not  have  been  implied  }  apd  if 
that  word  had  been  absent,  and  a  lease  had  been 
made  reserving,  in  reasonable  estimation,  the  most 
improved  rent  that  could  fairly,  honestly,  and^'ea-  - 
sonably  be  obtained  without  fine  or  premium, 
would  not  that  have  been  a  good  lease?  That 
word,  therefore,  being  introduced,  does  not  in  any 
respect  alter  the  terms  of  the  power;  for  it  must 
have  been  so  construed  without  it  Of  the  two 
powers  to  lease  for  lives  or  years  determinable  on 
lives,  and  for  short  terms  at  rack  rent,  one 
requires  the  power  of  re-entry  to  be  reserved  in 

one 
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1M9.      one  wayt  the  other  in  another;  aiid  I  think  that 
1811^     ^^'^^^  designedly  so  varied.    With  respect  to  the 
sten      latter,  the  power  of  re-entry  is  to  be  given  for 
Dob,       non*payment  of  tlie  rent  within    twenty-eight 
fariJjMBY.)  days  after  it  has  beccHne  due,  pointing  out  the 
time  in  precise  words.    Why  then  were  not  pre- 
cise words  used  in  the  other  power?  For  this  obvi- 
ous and  manifest  reason:  because  the  first  power 
referred  to  the   mode  of  executing  the  power 
which  had  been  observed  in  the  prior  and  existing 
leases^  and  it  was  intended  that  whatever  might 
have  been  the  mode,  should  still  ccmtinue  to  be 
followed;   or  if  there  should  be  found  to  be  no 
such  power  of  re-entry  for  non-pajrment  of  the  rent 
reserved  there,  then  that  some  such  power  was  to 
be  inserted  in  the  new  leases.    It  is  a  mistake  to 
,  say  that  the  words  of  the  power  in  the  deed  arc 
precise  and  specific  in  their  directions.     That  is 
the  fallacy  on  which  much  of  the  reasoning  has 
been  founded  to  shew  that  this  lease  is  invalid 
The  words  are  not  precise — they  are  vague  and 
loose,  amounting  to  nothing  more  than  a  mere 
note  or  memorandum^   importing,   that   in  case 
there  should  be  no  power  of  re-entry  for  non- 
payment of  the  rent  inserted  in  the  former  de- 
mises, such  a  power  should  be  introduced  in  the 
new  leases,  which  were  however  still  in  all  other 
respects  to  be  conformable  to  the  old  <Hies«  In  the 
former  leases  there  was  a  power  of  re-entry  re- 
served not  only  for  non-payment  of  the  rent,  but 
for  the  non-performance   of  the   other  services^ 
such  as  the  render  of  capons,  and  doing  suit  of 
mill,  &c.  to  all  of  which  the   power  extended. 

The 


EASTER    T£RH>  59  0«0.  III. ,  5^1' 

The  power  in  the  settlementi  therefore,  being  quite       iai9* 
genendy  without  giving  any  definite  directions  as      '-^v^^j 
to  the  mode  of  executipg   it— being  in  short       ^m» 
merely  in  the  nature  of  a  memorandum,  if  I  may       ^^ 
so  call  it,  that  the  leases  should  contain  a  power  J^j^^j 
of  re-entry,  the  maker  of  this  lease  has  put  the 
natural  construction  upon  the  words:    and  the 
construction  which  is  attempted  to  be  put  upon 
them,  in  support  of  these  objections,  is  a  forced 
construction,   and  an   attempt  to    render  them 
more  precise  and  strict  than  they  really  are. 

Now  let  us  suppose  that  a  contract  had  been 
entered  into  between  the  parties  to  this  lease  for  a 
lease  of  the  property  in  question,  and  it  had  been 
agreed  that  it  should  contain  a  power  of  re-entry 
for  the  non-payment  of  the  rent  to  be  reserved. 
If  on  a  suit  for  specific  performance  of  that  con* 
tract  a  Court  of  Equity  should  decree  it  to  be 
specifically  performed,  would  the  Court  ever  have 
thought,  that  under  the  terms  of  this  clause  in  the 
settlement,  they  were  bound  to  direct  a  clause  to 
be  inserted  in  the  lease,  giving  an  absolute  power 
of  re-entry  on  non-payment  of  the  rent,  unquali-  * 
fied  by  the  ordinary  provisions  of  a  few  days* 
extension  of  the  time  and  the  absence  of  a  suffi*. 
cient  distress?  Would  not  the  words  be  construed 
according  to  the  common  and  ordinary  practice 
which  must  have  been  borne  in  mind  by  the  con- 
veyancer, who  prepared  the  settlement,  wlien  he 
inserted  this  general  clause  for  reserving  a  power 
of  re-entry?  The  professional  character  and  habits 
of  the  person  who  framed  the  deed  must  be  regard 

ed, 
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,1819.       ed,  and  the  technical  acceptation  of  the  cfause,  ac- 
^10^^       cording  to  the  common  notions  of  such  persons 
Bum      really  must  be  resorted  to,  in  order  to  ascertain 
j}!ity       the  intention  of  the  parties  to  the  instrumtot,  who 
Hrt^KiBv.]  ^^^  niade  to  express  themselves  in  his  more  accu- 
rate language.     Having  then  recourse  to   such 
means  of  construction,  we  must  see  that   this 
clatise  was  no  inore  than  a  mere  minute  or  me- 
morandum, the  terms  of  which  were  to  be  sup^^ 
plied  more  definitely  in  the  lease,  as  it  must  have 
been  if  it  had  been  made  one  of  the  terms  of  a 
contract  for  a  lease  entered  into  between  these 
parties.     I  consider^  therefore,   that  it  must  be 
taken  to  have  been  the  intention  of  the  parties  to 
the  instrument,   thai:  the   terms  of  this  clause 
should  be  advisedly  not  precise,  thereby ,  design- 
edly leavmg  it  to  be  interpreted  by  the  clause  to 
that  effect  in  the  former  leases,  if  they  contained 
such   a  clause,  but  if  they  did  not,  that  a  rea- 
sonable power  of  re-entry  should  be  inserted  in 
the  future  leases.     If  there  were  a  power  of  re- 
entry reserved  in  the  former  leases,  no  especial 
directions,  as  to  the  insertion  of  such  a  power  in 
the  new  leases  would  be  necessary,  because  the  rent 
being  required  to  be  reserved  in  as  beneficial  a 
manner,  it  must  have  been  reserved  in  the  same 
words  and  in  none  other.    Now,  as  alt  the  doubt 
in  this  case  has  been  founded  upon  the  construc- 
tion of  the  words  of  the  instrument,  and  they 
were  clearly  not  intended  to  express  precisely  and 
positively  how  what  was  required  to  be  done 
should  be  done,  that  doubt  may  be  best  removed 
by  ascertaining  what  a  Court  of  Equity  would 

iiave 
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have  ordered  to  be  done  on  a  question  brought       I8ld. 
before  them  by  a  suit  for  specific  performance  of       18*21. 
a  contract  for  a  lease  entered  into  in  such  loose       smith 
terms  as  these;  and  there  can  be  no  doubt  that        doe,   ii 
a  Court  of  Equity  would,  in  decreeing  the  exe-  EarUfiRsEv.i 
cution  of  a  lease,  have  directed   that  it  should 
contain  a  power  of  re-entry  in  all  respects  similar 
to  that  which  is  contained  in  the  proviso  in  this 
lease,  construing  this  loose  clause  precisely  as  it 
has  been  construed  by  the  maker  of  the  lease  in 
question.    So,  I  ^prebend,  would  a  Court  of 
Law  also  have  construed  such  a  contract,  if  a 
question  on  the  terms  of  such  a  power  had  been 
agitated  before  tliem.     They  would  enquire  in 
what  manner  a   Court  of  Equity   would   have 
directed  such  a  lease  to  have  been  drawn,  and 
what  form  of  lease  was  in  received  use  amongst 
conveyancers  of  established  character  in  business 
in  such  cases,  and   they  would   decide  accord- 
ingly. 

Upon  the  whole,  therefore,  it  does  seem  to  me 
that  the  lease  now  under  your  Lordships'  consi^- 
deration  is  valid ;  because,  as  it  has  been  found  by 
the  special  verdict,  it  was  made  in  conformity 
with  the  former  leases:  and  I  consider  the 
references  in  the  deed  to  those  former  leases,  as 
having  the  effect  of  requiring  the  new  leases  to 
be  made,  and  construed  by  reference  to  the  con- 
tents of  those  former  leases;  and  that  they  were 
properly  taken  by  the  tenant  for  life,  as  a  guide 
to  assist  him  in  framing  the  instruments  in  the 
first  instance ;  and  if  any  question  should  after- 

VOL.  VI  r.  M  M  wards 
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IBIO.       wards  arise  as  to  its  being  a  good  execution  of 
1821.       *^^  power,  I  think  the  most  effectual  means  of 
Smith       determining  it  is  by  investigation  of  the  former 
Dob,        leases,  which  have   been  admitted  in   evidence. 
Ewi  Jbrsbv.]  If,  on  inspection  of  those  leases,  there  should  be 
found  a  similar  power  of  re-entiy  reserved,  or 
if  no   such   clause  should   be   found  tlaere,  the 
power  in  the  new  lease,  be  reasonable  and  ade- 
quate, that  would  be  sufficient  to  enable  your 
Lordships  to  decide,  that  the  new  lease  so  framed, 
^sf^s  a  good  execution  of  the  power  to  le^e,  the 
words  of  which  ought  not    to  be  construed  as 
meaning  a  precise  and  positive  power  of  re-entiy, 
as  it  has  been  contended  it  does,  but  a  reasonable 
and  ordinary  power. 

Therefore,  upon  the  particular  wqrds  of  the 
clause  in  the  deed  and  settlement,  and  nof;  on 
any  general  view  of  this  case,  I  think  tl^at  tbjs 
lease  in  question  ought  to  be  supported,  and 
that  the  judgment  of  the  Court  of  Eixhequcr 
Chamber  ought  to  bef  rever^ejd,  apd  the  judgmept 
of  the  Court  of  King'^  Bench  affirmed. 

On  the  motion  of  the  Loj-d  Cliancellor  the 
House  at  once  ordered  the  judgment  of  the 
Court  of  Exchequer  CHAi«fi£«  to  be 

*  Rf;  versed; 

And  the  ojriginal  judgment  of  the  Court  of 
King's  Bench  to  be 

Affirmed. 
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M  EAK,  on  the  clem,  of  BuUGE  v.  CaLLAWAT  Saturday^ 

and  otlicrs. 


Sir  fVilliam  Owen  now  shewed  cause  against  a  Rule  for  jadg- 
rule  wliich  had  been  obtained  by  IVesi  (Sd  May)  case  of  a  non- 
for  judgment  as  in  case  of  a  nonsuit  for  not  pr!»^eediiig  to 
proceeding  to  trial,  issue  having  been  joined  in  i..ae  jo^ed 
Hilary  Term,  on  an  affidavit  of  the  solicitor  for  the^Tcmi, 
tile  lessors  of  the  plaintiff,  stating  that  a  serious  ^^ti^cwt\ 
domestic  misfortune  had  prevented  his  attending  Jrii^^eoimd 
the  assizes,  of  which  he  had  given  notice  to  ed""the^uSi" 
the  defendant's  solicitor,  informing  him  at  the  ^f '^t^™^ 
same  time  that  he  had  written  to  his  own  agent  to  (»*»**?«'» ^*®2 

^^  late,  if  It  had 

countermand  the  notice  of  trial, ,  and  had  apprized  beeoan  or- 

dinary  case), 

the  sheriff,  that  he  might  not  summon  a  Jury;  giving  a  pe- 
and  the  affidavit  of  the  agent  stated  that  he  had,  dertaking  to 
on  the  24th  March^  given  notice  of  countermand,  nest  amiwm— 
accompanied  by  an  undertaking  peremptorily  to  and  tdif^v/ 
proceed  at  the  next  Assizes.  i^ng»heiJ^ai 

cause  that  a 
serioos  domes- 

Under  these  circumstances  it  was  prayed  that  h^a'preVentcd 
the  rule  miglit  be  discharged  (the  plaintiff  bang  ^^^^cftor  from 
already  under  a  peremptory  undertaking  given  in  p|^®^*"*  ^ 
'  the  notice  of  countermand)  without  costs,  on  the 

'        -  The  volim* 

ground  that  the  countermand,  founded  on  such  a  tary  onder- 
reason,  and  accompanied  with  a  peremptory  un-  given,  bow 
dertaking,  was  sufficient;  and  that  in  such  a  case  af^i^a^s 
the  application  ought  not  to  have  teen  made,  at  court*  "^"^^ 
least  the   costs  should  be  ordered  to  abide  the 
event. 

VOL.  vn.  TSi  TX     '  IVcst^ 
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Wkak,  dem. 

BUBOB 

r. 
Callaway 
and  uthera. 
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IVest^  in  support  of  the  rule,  submittect,  that 
the  defendants  were  entitled  in  this  Court  to 
move  for  judgment  as  in  case  of  a  nonsuit  for 
not  proceeding  to  trial  in  th6  next  Term  after 
issue  joined;  and  that  at  all  events  he  urged 
the  defendants  would  be  entitled  to  costs  by  the 
rule  of  the  Court.  The  peremptory  undertaking 
being  merely  voluntary,  he  insisted  was  altogether 
insufficient. 


In  reply  it  was  observed,  that  although  the 
practice  in  this  Court  differed  in  respect  of  tlie 
time  for  applying  for  judgment  as  in  case  of  a 
nonsuit,  and  for  the  costs;  yet  particular  circum- 
stances would  always  be  considered  by  the  Court, 
and  in  this  case,  where  the  object  of  the  appli- 
cation was  the  obtaining  costs  (which  appeared 
from  the  defendants  having  moved  for  thera  on 
the  1st  instant)  sufficient  reason  had  been  given 
for  relaxing  the  rule. 

The  Court  expressed  disapprobation  of  the  ap- 
plication under  the  circumstances,  and  observed, 
that  it  had  been  rightly  said  that  they  would 
not  insist  on  a  general  rule  of  practice  in  a  matter 
of  this  sort,  where  particular  circumstances  jusn 
tified  a  departure  from  it. 

As  to  the  undertaking  given,  the  Court. (al- 
though they  intimated  that  the  plaintiff's  attorney 
might  have  been  attached  upon  it)  considered  that 
it  ought  to  be  repeated,  in  order  to  be  made  a  rule 
of  Court— and  on  those  terms,  they 


Discharged  tlie  rule,  without  Cost^ 
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The  Attorney  General  v.  Kent.  Tme»daff, 


One  of  the  counts    in    this  information  was  Tbestatate 

-      ,  ^    ^  TTT      56G€0.  III. 

framed  on   the  4th  section   or  the  56  trw.  111.  cb.iiaUf«- 
ch.  1 10.  s.  4.  to  recover  from  the  defendant,  who  unds  to«u 
was  a  sumach  tanner,  the  penalty  of  fiOO/.  for  ^^^c 

bark  or  Mm 

removing  and  concealing  hides  from  the  view  of  mm*,  ndthe 
the  officer.    A  verdict  having  been  found  for  the  ^22*^0*^ 
Crown,  SSSShS/St 

hidm  or  akins 
ffom  the  view 

Jeims  moved  that  the  judgment  might  be  en-  ^^^S^* 
tcred  for  the  defendant,  on  the  ground  that  he  SpSti^*^ 
was  not  within  that  statute,  which  he  contended  *!^^*?^,. 
applied  wholly  to  tanners  in  bark,  and  that  the  ••  i^- 
9th  AnnCf    ch.    II,   only  applied    to    shomack 
tanners. 


The  Court,  having  granted  a  rule,  the  Lord 
Chief  Baron  reported  the  evidence,  observing, 
that  tlie  fact  of  concealment  had  been  proved 
beyond  doubt,  and  therefore  the  only  question 
would  be,  the  amount  of  the  penalties. 

The  Attorney  General^  Clarke^  and  TValton^ 
now  shewed  cause,  and 

Jervis  and  the  Common  Serjeant  endeavoured 
to  support  the  rule. 

For  the  defendant  it  was  contended,  that  the 
56th  of  Geo.  III.  having  repealed  expressly  only 

.N  N  S  the 
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Attorney 

OSMKRAL 

Kent. 
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the  provision  of  the  9th  of  /Imie  (sect.  12.)  re- 
specting the  shaving  of  any  hide  or  calve  skin 
before  ihey  should  be  tlioroughly  tanned,  leaving 
the  l6th  and  17th  sections  unrepealed,  it  had,  by 
the  4th  section  not  imposed  a  cumulative  penalty 
on  the  sumack  tanner  who  was  not  included  under 
the  general  name  of  "  tanner,"  by  which  the  bark 
tanner  only  was  meant,  and  so  i^i  a  peoal  statute 
it  should  be  considered.  That  proposition  was 
attempted  to  be  supported  by  a  critical  com- 
parative examination  of  the  terms  of  the  two 
acts  of  Parliament. 


For  the  Crown  it  was  contended,  that  the  two 
acts  WQre  in  pari  materid,  and  that  the  latter 
penalty  was  cumulative,  and  it  was  urged,  that 
the  act  was  of  the  56th  Geo.  III.  general  in  its 
terms,  including  under  the  denomination  of 
"  tanners,"  all  the  trade  of  every  description. 

The  Court  held,  that  the  latter  act  was  general, 
and  applied  to  all  tanners  of  every  descriptioo, 
and  they  adverted  to  the  language  of  the  statute, 
to  shew  that  it  was  so.  They  observed  that  it 
would  go  to  repeal  the  56th  Geo.  III.  in  great 
measure,  if  they  should  hold  that  it  did  not  apply 
to  any  other  than  the  bark  tanner  —  that  the  9th 
oi  Anne^  ch.  11.  was  general  beyond  all  doubt, 
expressly  including  the  shumack  tanner,  and  that 
from  the  words  and  whole  tenor  of  the  56  Geo.  III. 
that  also  must  be  considered  general,  and  there* 
fore  they  discharged  tlie  rule. 

Aule  discharged. 
Blore 
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BlORE   V.    MOTTRAM.  'I'^TvZ*- 


Sir  frUliam  Owen  liail  obtaiucd  a  rule,  calling  where  an  as- 

*^  Bil^ument  of 

Oil  the  plaintiff  to  shew  cause  why  the  order  made  {J'^^Ij^^*^^}^^^ 
by  Mr.  Baroa  Gar  row  (that  an  order  of  Mr.  Baron  haii  above 
fVoodtor  stayinsf  proceedings  on  the  bail-bond  in,  but  not 

,    .         ,  .  ^    *  n  1       perfected,  and 

assigned  m  this  cause,  on  payment  or  costs,  the  thepiaiutift's 
defendant  having  put  in  bail  and  rendered,  should  has  consented 
stand  on  the  terms  of  tAe  bail-bond  standing  as  staying  pro- 
q  security),  should  not  b6  rescinded.  thebaS-b^«r, 

*  on  payment  of 

costs,  he  is 

Tlie  facts  on  which  this  application  was  founded  Jf^^tK''' 
\yere,  that,  tlic   defendant  residing  in  Denbigh*  baii-LndX- 
siMire,  was  arrested  on  a  writ  of  quo  minus ^  return-  ^^^^^^^ 
able  the  8th  of  February,   1819,  and  on  that  day  '1^.;"^^^^ 
a  declardtion  was  filed.    On  the  l6th  he  put  in  1»?\"?^  1?*' » „ 

'  trial  by  lus  own 

bail  before  Mr.  Baron  fVoody  at  his  house,  and  gave  conduct. 
t^e  plaiutiffs  clerk  in  court  notice  on  the  17th. 
On  the  2dd  of  February ,  the  plaintifTs  clerk  in 
court  took  an  assignment  of  the  bail-bond,  and. 
put  it  in  suit.  On  the  2d  of  j^lprii,  t}ie  defendant 
surrendered  in  discharge  of  his  bail,  of  which  the 
bail  gave  notice  on  the  jth.  On  the  28th  a  sum« 
mens  to  stay  proceedings  on  the  bond  was  served^ 
and  was.indorsed  by  the  plaintiff's  clerk  in  court, 
"  Take  an  order,  on  payment  on  taxation  ;"  and 
on  the  30th  an  order  was  made  accordingly  by 
Mr.  Baron  Wood.  The  plaintiff's  clerk  in  court, 
on  tbe  4th  of  May,  took  out  a  summons* for  re- 
scinding that  order,  which  was  ordered  by  Mr. 
Baron  Garrow  on  the  6th. 

nn3  Jonesy 
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1819.  JoneSf  D.  F.  now  shewed  cause,  on  an  affidavit 


of  the  plaintifFs  clerk  in  court,  stating,  that  con- 
V.  ceiving  the  pUintifF  had,  by  the  defendant's  ue- 


MOTTRAIf. 


gleet,  lost  a  trial  at  the  last  Assizes,  and  as  the 
bail-bond  had  become  forfeited,  and  ought  to  re- 
main as  a  security  for  the  debt,  he  did  not  pursue 
the  order  of  tlie  30th  of  Aprils  on  which  he  had 
incautiously  indorsed  a  consent,  but  obtained  the 
order  in  question.  He  submitted,  therefore,  that 
as  a  trial  had  been  lost,  and  the  bond  had  become 
forfeited,  the  bail-bond  ought  to  stand  as  a  se- 
curity, notwithstanding  what  had  since  taken 
place. 

Sir  William  Owen,  on  the  contrary,*  contended, 
that  the  plaintiff  could  not  have  gone  tD  trial 
before,  as  the  defendant  had  till  the  1st  day  of 
Ewter  Term  to  perfect  bail  above,  unless  he 
would  have  waived  exceptions  to  the  bail ;  and 
his  taking  an  assignment  of  the  bail-bond  shewed 
that  he  did  not  waive  the  exceptions.  He  also 
submitted,  that  another  reason  in  this  case  why 
tlie  baiUbond  should  not  stand  as  a  security  was, 
that  the  assignment  being  after  the  bail  had  been 
put  in,  was  irregular:  and  that  the  plaintiff  had 
also  waived  the  forfeiture  of  the  bond  by  con^ 
senting  to  the  order  of  the  30th  of  April. 

The  Court,  under  these  circumstances,  made 
the 

Rule  absolute. 


Hatward 
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Haywaiu)  r.  Greenwood  and  others  and  nfond^nf^ 

tith  i/ay. 

ExETEH  College. 


An  injunction  was  granted,  on  the  27th  of  Fe-  TiieConnwio 

*'  o  »  .  grant  aiiin- 

bruaru  last,  in  Grajfs  Inn  Halt,  to  restrain  the  jnnction  to 

.  .  .  ^      .  Slav  f  rial  of 

defendants  from  proceeding  in  an  action  of  eject-  auejectmeiit 

,  ...  ^i  the  next  Ab* 

U3cntt;ommcnced  against  tlie  plaintiff",  to  recover  Mze«,onanio. 
possession  of  a  copyhold  estate  for  lives,  which  thexrthofi'V- 
liad  been  sold  ^  tp  tlie  def^^ndaut  at  a  public  auc**  whi!^'n^tice 

..  bad  been  ipvflB 

MOU,  tothedefeml- 

ant*8  clerk  in 
Court  only  on 

The  injunction  had  been  obtained  on  a  bill  filed  ,^vS*o'nme- 
for  a  specific  performance  of  tlie  contract  for  tlie  ^^^^^^^1^ 
purcliase,  charging  that  the  defendants  had  re-  ?h«Vlia*l"*C" 
fused  to  perfect  the  plaintiff's  title,  by  the  Col-  ^f^^^^f 
lege  substituting  the  life  of  the  defendant  Grctn-  »it|^ng  in  the 
xvoad  for  that  of  the  plaintiff^  and  had  brought  tUm,  which 
an  ejectment.    The  bill  was  filed  on  the  11th  of  pr^udire  suit- 
Ftbruary*    The  defendants  appeared  on  the  13th,  be^noMrprST 
and  put  in  their  answer  on  the  £6tlu      On  that  und^erlTcbcrr! 
clay  (the  aSth)  the  plaintiff  gave  the  defendants  ^~"»^^*- 
notice  (datfsd  the  26th)  that  the  Court  would  be  auJ^u'TlliSr^ 
moved  on  Saturday  next,  the  £57th,  for  an  injunc-  Sefore"^e^ 
tioD  to   restrain   them  from  proceeding  in    tli?  ^f"'f/*".*" 
ejectment,  on  the  merits  conf(p$3ed  in  their  an-    ^  ^ 
swer— and  that  in  the  event  of  the  Court  grant-  pUcaiion  re- 
ing  such  injunction,  that  the  same  might  exte^id  ^s.' 
to  stay  the  trial  of  the  ejectment  at  the  then 
next  ensuing  Assizes  for  die  county  of  Oxford. 
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W^»  Beames  accordingly  moved  for  the  injunction 

Hatwaro    ^^  '^^  27th,  previously  apprising  the  Court,  that 
Gr««k'wood  *'  ^%ht  be  urged  by  the  counsel  for  the  defend- 
^Vima  ^^^'   *^*  ^^^  notice  of  motion  given  for  the 
CoLLKM.    27th,  being  only  one  day's  notice,  would  be  au 
objection   to    granting    it ;    but    he    submitted, 
that  as  the  answer  had  been  put  in  only  on  the 
£6th,  the  day  on  which  the  notice  was  given, 
and  that  as  the  Court  sat  on  no  other  day  than 
this,  the  shortness  of  the  notice  would  not  be 
considered  an  objection,  in  a  case  where  the  mo- 
tion was  made  on  the  merits  confessed  in  the 
defendants'  answer,  in  which  case  there  could  be 
1X0  surprise* 

[Having  mentioned  that  Dauncey  and  Spence 
held  briefs  for  the  defendants,  the  Court  in* 
quired  if  they  were  prepared  to  oppose  the  mo- 
tion on  the  merits,  and  on  their  saying  that  they 
were  not  instructed  to  do  so,] 

The  Court,  adopting  the  reasons  urged  in  sup- 
port of  the  motion,  observed,  that  the  circum- 
stance of  their  having  only  one  day  of  sitting  in 
the  Hilary  vacation,  ought  not  to  prejudice  the 
suitors,  by  operating  as  an  objection  to  granting 
a  motion  of  this  nature,  under  these  circum- 
stances; and  they  then  granted  the  injunc- 
tion.* 


*  Bx  relati&nef  Mr.  BeameSf  m  to  Ibis  point. 

Taunton^ 


Taunton.  JV.  E.  now  moved  to  dissolve  that       1810. 
injunctioiiy   upon  an  affidavit  stating,    that  the    hatward 
plaintiff  had  not,  since  the  injuBCtion  had  been  gimmwood 
granted;  applied  to  the  defendants  to  settle  the   ^*S2^ 
fine  payable  on  the  change  of  life,  or  to  be  ad-     colwob. 
mitted  ^t  a  Court  held  since  for  the  manor;  and 
he  submitted,  that  as  the  i]\^Unction  had  been 
granted  ex  parte  for  the  purpose  of  enabling  the 
tenant  to  apply  to  be  admittedf  his  not  having 
done"  so  was  good  ground  for  now  disserving  iti» 

Beanies  opposed  it,,  submitting  that  the  Couf  t 
could  not  thus  try  the  merits  of  an  injurBCtion,.  00 
affidavits  filed  since  it  had  been  granted^  to  which 

The  Court  assented,  saying  that  they  could  not 
dissolve  the  injunction  on  such  grounds,  before    . 
the  hearing.    They  therefore 

Refused  the  motion,  with  Costs.* 

•  Vide  BUum  v.  WUkuwm,  13  Yes.  454. 


Bats 
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Momdaff 

uihumif.  Bate  v.  Cartm'right. 


Honey  depo.  aN  tlils  action,  wliich  ^vas  for  money  had  and 
•takeiidderfas  received,  to  rccover  a  sum  of  10^  deposited  in  the 
emuoftfoot  hands  of  the  defendant,  as  stakeholder  of  the 
^i^^m  sums  betted,  to  abide  the  result  of  a  wager  of  5/. 
^^  ii*^  on  a  foot  race,  Mr.  Baron  Garrow  nonsuited  the 
Il^hS/and*'  plaintiff  at  the  trial,  holding  that  the  wager  was 
Tecdved.  •fter  in  itself  of  that  nature  which   the  Courts  had, 

the  nee  bu 

been  ran,  uMi    according  to  the  Current  of  authorities,  endea- 

the  pnrtiei  , 

differ  at  to  Uie  voured    to  discouragc,    by  refusing  to  try  such 

frivolous  questions,  arising  out  of  tlie  idle  folly 

on  the  ground    of  parties,    to  the  hindrance  of  the  sober   and 

that  anch  ac-  •       •  n    ^  i  • 

tionsarean      nccessaiy  Dusmess  or  the  other  suitors* 

idle  watU  of 
the  time,  and 

the  business  of      Jcrvis  obtained  a  rule  to  shew  cause  why  that 

aet  Mide.       *  nousuit  should  not  be  set  aside,   on  the  authority 

of  the  case  of  Cotton  v.  Thurland  (a). 

Mr.  Baron  Gaurow  reported  the  evidence,  tlie 
substance  of  which  was,  that  the  plaintiff  and 
another  person  had  betted  5L  on  the  race,  and 
had  deposited  the  money  in  the  hands  of  the  de- 
.  fendant,  and  the  race  having  been  run,  and  the 
plaintiff  having,  as  he  stated,  won  the  wager^ 
sought  by  this  action  to  recover  the  10/.  j  but 
there  being  some  doubt  suggested  to  him  as  to 
his  right  to  recover  the  whole,  he  afterwards  in- 
sisted only  on  the  sum  of  SU  originally  deposited 
by  him, 

(ct)  5  T,  R.  40d, 

Puller 
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*  Puller  and  Jlfn/e  now  endeavoured  to  support  1819. 
the  nonsuit.  They  submitted,  that  a  foot  race  was  ^"T^ 
an  illegal  e:anie  within  the  statutes  of  16  Cha.  II.  «• 
c.  7*  and  9  ^nn€f  c.  14.  and  that  it  had  been 
determined  to  be  so  in  Lynall  v.  Longbotham^  (a) 
Clayton  v.  Jennings^  (b)  Brown  v.  Berkeleyy  (c) 
JVkaley  v.  Pajoty  (rf)  and  Ximenes  v.  Jaquts^  (e) 
and  they  contended,  that  it  was  become  an  esta- 
blished principle  in  the  Courts,  that  where  a  de- 
posit of  money  was  made  for  securing  a  bet  on 
an  illegal  game,  or  any  illegal  consideration,  they 
would  not  lend  their  aid  to  enable  a  party  to  re- 
cover it;  and  they  cited  iibie;^o;i  \.  Hancock y{f) 
Lowry  v.  Bourdieu^  (g)  VanJyck  v.  Hewitt ^  (A) 
Morck  v.  Abely  (i)  Bowyer  v.  Bampton^  {k)  and 
Andree  and  another  v.  Fletcher  (/). 

They  finally  urged,  that  this  at  least  was  the 
kind  of  claim  which  it  had  been  considered  that 
Judges  should  refuse  to  try,  whether  the  wager 
was  illegal  or  not ;  and  they  cited  the  case  of 
Eltham  v.  Kingsman  (m),  as  a  strong  authority  on 
that  point  In  the  present  case,  they  stated  the 
real  question  was,  whether  the  plaintiff  or  another 
person  was  in  fact  the  depositor ;  and  one  ground 
of  the  defence  would  have  been,  that  the  defendant 
had  paid  the  money  over  to  another  person.  A 
case  was  mentioned  by  Puller^   memoriter^  as 

(a)  2  Wits.  36.  {jg)  Doagl.  468. 

iP)  2  BI.  706.  (A)  1  £aat»  06.    . 

(e)  Cowp.  281.  (t)  3  Bos.  &  Pol.  35. 

(d)  2  Bos.  &  Pul.  51.  (A)  2  Sir.  1155. 


(e)  6  T.  R.  400.  (0  3  T.  R.  266. 

(/)  8  T.  R.  575.  (m)  1  Barn.  Sc  Aid.  683. 


having 


543  CAS£S  IK   THJi  AXtU^imBWt 

1819.  luving  been  receatly  brought  pn  before  Mr.  Jus- 
^Q^  tice  Abbott,  at  QtUtdhnU  (JSritton  v,  Dami),  where 
Cartwaiobt  *  ^i'^*'^^  question  was  raised,  atid  bis  Lordsliip  said, 
that  he  would  not  safFer  the  time  of  tdie  Court  to 
be  squandered  on  such  idle  questioi^s;  but  it  being 
intimated)  that,  the  defendant  co\iId  prove  the 
payment  of  the  money  over  to  a  third  person, 
Mr.  Justice  Abbott  then  said,,  the  cause  might  in 
that  case  proceed ,-  but  he  added,,  tliat  where  a  parly 
was  so  foolish  as  to  deposit  money  in  such  a  way, 
he  must  get  it  again  as  he  could,  but  that  he  had 
xxo  means  of  recovering  it  at  law; 

Jervis,  in  support  of  the  rule,  submitted  that 
the  illegality  of  the  wager  *  had  nothing  to  do 
with  the  merits  of  this  action,  for  that  according 
to  the  authority  of  Cotton  v.  Thurland^  the  plain- 
tiff was  still  entitled  to  recover  the  sum  deposited 
M  by  him  with  this,  defendant;  and   on  that  point 

he  also  cited  the  case  of  Farmer  y.  Riusell  (a). 
and  Faikney  \.  Reynous,  {b)  and  the  doctrine 
stated  and  authorities  collected  in  Selvfyk's  Nisi 
Prius  (c). 

[Wood,  Barony  observed,  that  where  a  plain- 
tiff's right  to  bring  an  actiqfi  Was  doubtfhl  in  law, 
he  should  consider  that  a  Judge  could  not  refuse 
to  try  it] 

Cur.  adv.  vult. 

(a)  1  Bos.  &  Put.  29e:  Dii-^  (b)  4  Bar.  2009. 

wenHtnHiuM  Rooke  and  Eyre^  (e)  Vol.  i.  tit.  Atstmfriit 

J  J«  Rules  7  &  8y  and  the  notes • 

^  Quartf  Whether  such  a  wager  be  illegal? 

The 
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Tlie  Lord  Chief  Baron  now  delivered  the  opi-       ^8^** 
nion  of  the  Court. — The  question  in  this  case  is,        3^^, 
whether  the  action  lies.    The  last,  and  indeed  the  c^^^^i^ht, 
only  decision  that  can  be  said  to  be  in  point,  is 
that  in  Cotton  v*  Thurland^  in  1/99,  and  that,  we 
think,  determines  this  point.      Lord  Kenyon^  in 
delivering  his  judgment  on  that  occasion,  distin- 
^ishes  the  case  of  an  action  brought  against  a 
stakeholder  from  that  of  a  policy  of  insurance, 
where  the  risk  has  been  run,  and  the  party  at- 
tempts to  regain  his  money :  and  he  put  entirely 
out  of  the  question  the  illegality  of  the  subject-^ 
matter  of  the  wager.    The  principal  ground  on 
which  that  case  appears  to  have  been  determined 
was  the  fact  of  the  money  being  still  in  the  hands 
of  the  stakeholder  and  whilst  it  be,  the  depositor 
may  recover  it  ftom  him.      The  other  Judges 
concur  with  him,  Mr.  Justice  Grose  changing  his 
former  opinion,  and  the  Court  over-rule  the  deci- 
sion of  Mr.  Justice  fFilson.    We  are  bound  by  a 
case  determined  so  solemnly ;  and  although  many 
cases  have  been  cited,  all  of  which  we  have  looked 
into,  we  think  that  there  are  none  that  can  sus- 
tain this  nonsuit  against  the  authority  of  that 
which  I  have  particularly  mentioned.    We  there- 
fore make  this 

Rule  absolute.  « 


CrAINSFORP 
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Jftfjufoy,  GaINSVORD   V.   BLACHFOaO. 

fUh  ilfoy. 


If  apcnoa  iHIS  action  having  been  tried  again  at  the  last 

a  tradcima  Sittings  before  the  Lord  Chief  Baron,  and  the 

^^S^tiui^  Jury  having  again  given  a  veidict  for  the  plain- 

S^thSf  teiu  tifF  on  the  same  cjvidence, 

htm  that  be  bat 
beeopiUda 

£l^if  from  Jcrvis  moved,  in  the  early  part  of  the  Term, 
""d^thT*"*  *^^'  ^^^^  judgment  might  be  arrested,  on  the 
vas  ready  to    ground,  that  the  words  laid  in  the  declaration,*  as 

sUe  him  credit  P      .       \  ,         t        .    /.      i  • 

foranytfaing  havmg  been  spoken  by  the  defendant  m  answer 
that  represent,  to  inquiries  made  by  the  plaintiff,  respecting  the 
not  betoffici-  circumstances  of  a  third  person,  to  whom  the 
m  actkwTtOT  a  plaintiff  was  about  to  sell  goods  on  credit,  did 
rej^reM^i^oti  i^^t  warrant  the  innuendo  which  the  pleader  had 
Sw^drera"-    founded  on  themj  and  obtained  a  rule,  against 

Sr£?{;asr  which 

man  was  in* 
duced  to  st^e 

th?  riTwch**'  C'AiV/y  now  shewed  cause,  submitting,  that  the 
person  bad      inuucndo  was  not  too  extensive :  and  that  if  it 

been  before  .       ,.  ,  i  ,  .,  .  • 

that  time  dis.  were,  It  did  not  vitiate  the  other  allegations  m 

charged  nnder     *        ,      ,  . 

an  insowent     the  declaration. 

act,  and  the 
defendant 

did  not 'men-       He  Contended,  that,  with  reference  to  an  in- 
quiry   of  another  by  a   tradesman,    of  a  'Cus- 

Snch  a  col*  ^  t^ 

Uiqniam  will  tOOier  S 

not  support  an 

innnendo  that  •  xhe  nature  of  the  action,  and  the  terms  of  the  docltrt- 
a  defendant       ^.  _  _.  ,  .      ,  ^    •  •    «i^ 

meant  tbereby,  tion,  are  folly  stated  m  the  case  of  the  same  name  in  u» 

that  snch  per-   6th  Volume  of  these  Reports,  p.  36. 
son  was  u  r        » r 

good  circmn- 
stances,  and  fit  to  be  trusted  gmumUif  with  goods  on  credit 

The  Court  arrcifcd  that  jadiffMeitf,  qfter  a  SMMid  verdiei  gi^en  for  the  plaintiff,  in  sm^ 
a  case,  upon  a  new  trial  granted  on  the  same  objections,  vis.  that  the  innnendo  was  oft 
warranted  by  the  words,  and  that  the  action  could  not  be  maintained  oniess  it  were. 
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tbmefs  fitness  to  be  trusted  with  goods  on  credit,       ^^^^• 
an  answer  that  he  was  ready  to  give  him  credit   Oaimfom 
for  any  thing  was  amply  sufficient  to  warrant  the  BtJicaroan. 
innuendo,  that  such  person  was  fit  to  be  trusted 
generaliy-^that  it  was  competent  to  a  party  to 
explain  in  his  declaration,  by  an  innuendo,  what 
lie  considered  to  be  the  meaning  of  words  ad- 
dressed to  him ;  and  it  would  be  for  the  Juiy  to* 
say  whether,  under  the  circumstances  in  evidence, 
the  innuendo  was  borne  out«    In  the  case  of  Old- 
ham  V.  Peake  (a),  the  Court  held,  that  the  words 
"  you  are  guilty  of  the  death'*  of  a  particular 
person  may  be  explained,  by  an  innuendo,    to 
mean  the  murder  of  that  person,  although  the 
colloquium  be  only  of  the  death.   There  the  Court 
said,  that  the  innuendo  was  not  contradictory,  but 
explanatory ;  not  introductory  of  new  matter,  but 
ascertaining  the  meaning  of  the  old.    So  it  is 
here.    That  case  was  also  a  motion  in  arrest  of 
judgment;  and  the  Court  added,  '^  whether  it  was 
true  or  not,  that  such  was  the  defendant's  mean- 
ing, was  a  fact  for  the  Jury  to  decide  upon." 

[Wood,  Baron^  observed,  that  he  had  seen  de- 
clarations for  words  spoken  ironically  with  an 
innuendo.] 

The  Jury  have  affirmed  it,  and  it  is  taow 
too  late  to  object  to  it.  In  the  case  of  The 
King  V.  Aylett{b)^  the  Court  said,  that  the 
business  of  an  innuendo  was  by  reference  to  pre- 

(a)2BLd69.  (i)  iT.R.63. 

ceding 
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i«».      ceding  matter,  to  fix  more  precisely  the  meaiiHig 

^^■^^^^     of  it.    That  was  all  which  had  becH  done  by  tliis 

V.         irniuendo:   and  the  suppression  of  the  maten&l 
Bjlaosimio« 

fact,  proved  to  be  within  the  iiefendant's  know- 
ledge of  the  person  inquired  of  haviilg  been  re- 
cently discharged  under  an  insolvent  act,  gave 
so  much  appearance  of  intentional  fraud,  or,  at 
least,  of  misrepresentation  tao  the  transaction,  as 
to  justify  the  suspicion  of  a  design  to  mislead, 
on  which  the  innuendo  was  founded;  and  which 
would  be  sufficieut  to  maintain  the  action  by  bring- 
ing it  within  the  cases  of  Eyre  and  another  v. 
Duntfordri&)Tffflp  and  anotficrr.  L€e,{b)  and 
Hutchinson  v.  Bdl  (c). 

He  then  submitted,  that  the  answer  of  the  de- 
fendant standing  alone,  and  without  the  in'ou- 
endo,  would  furnish  sufficient  ground  for  the 
present  action;  and  in  that  case  the  innuendo 
might  be  rejected  as  surplusage,  as  had  been  held 
in  Roberts  v.  Camden  (d) ;  and  die  unnecessarily 
proceeding  further  by  inserting  an  innuendo  in 
the  declaration,  instead  of  giving  evidence  to 
tliat  effect,  did  not  yitiate  the  count :  Taylor  v. 
JSastwood  (e}. 

He  also  urged  that  this  objection,  being  made 
after  verdict  upon  a  seccmd  trial,  was  cured  by 
the  verdict,  and  ^'not  being  against  the  right  of 
the  matter  of  the  suit/'  is  within  the  16tli  and 

(a)  1  East,  318.  '  (cQ  9  East,  93. 

{b)  3  Bos.  *  Pul.  367.  (c)  1  lb.  212, 

(c)  1  Taunt  d5a. 

17th 
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Itth  Cha.  IL   ch.  8.  for  preventing  arrests  of 
judgment :  citing  Stennel  v.  Hogg  (a)  and  Rich-    gainsford 
ardsv.Simonds{b)..  b.^chfori., 

If,  however,  the  Court  should  be  of  opinion, 
that  the  first  count  was  bad  for  any  defect  in  the 
innuendo,  the  verdict  might  still  be  maintained 
on  the  second  count,  which  was  free  from  that 
objection ;  and  that  in  such  a  case  the  Court,  if 
they  thought  proper,  might  award  a  venire  de 
novo*  which  would  be  the  regular  course ;  but  that 
it  was  not  a  ground  for  arrj^sting  the  judgment : 
Eddowe9  Yr  Hopkins  (c), 

[The  Court  suggested  that  there  was  not  enough 
stated  in  the  declaration ;  for  that  it  should  have 
been  averred  that  the  plaintiiF  had  informed  the 
defendant  of  his  motive  for  making  the  inquiries 
respecting  the  person  to  whom  the  credit  was  to 
be  given,  and  that  he  had  been  referred  to  him 
for  that  purpose,  so  as  that  it  might  appear  that 
the  defendant  had  been  sufficientlv  warned  to  be 
on  his  guard;  nothing  of  which  had  been  done 
in  this  case ;  and  Mr.  Baron  IVood  observed,  that 
he  remembered  the  first  case  of  the  kind  in  which 
such  an  action  had  been  brought,  and  where  the 
Court,  after  much  doubt,  held,  that  it  might  be 
maintained,  saying,  that,  although  a  person  wa$ 
not  obliged  to  answer  such  a  question,  if  he  did, 
it  must  be  answered  truly.] 

(a)  1  Wms/s  Saunders,  228,        (b)  2  Wils.  40. 
^aA  the  note.  (c)  Dou^.  377. 

•  Tidd's  Practice,  ^28,  929. 
ypL.  VXI..  O  9  /^^^'i^f 


Oainipobo 
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1810.  JerviSf   in  support  of  the  rule,  insisted,  that 

any  one  count  being  bad,  where  the  damages  are 
"V.""^  general,  would  be  fatal  to  the  declaration;  and 
the  judgment  must  be  arrested,  for  a  venire  de 
novo  will  not  be  awarded :  citing  Holt  v.  Schole- 
field  {a)  ;  and  in  this  case  the  evidence  applies  as 
well  to  the  bad  as  to  the  good  count. 

As  to  the  objection  taken  to  the  innuendo,  that 
it  enlarged  the  sense  of  the  words  of  the  collo- 
qpium,  he  cited  the  case  oi  Hawkes  v.  Hawkey  (b), 
where  the  Court  held  that  that  could  not  be 
done. 

In  this  instance  he  contended,  that  the  innuendo 
bad  very  considerably  and  materially  enlarged  tlie 
sense  of  the  colloquium,  beyond  the  fair  meaning 
of  the  words ;  and  therefore  vitiated  the  count, 
and  consequently  the  declaration.  Admitting 
that  the  action  might  have  been  sustained  by  the 
colloquium,  without  the  aid  of  the  innuendo,  that 
is  out  of  the  question  at  present,  which  is  merely 
whether  the  declaration  is  bad ;  for  the  first  count 
having  this  innuendo,  \yhich  is  not  supported  by 
any  fair  exposition  of  the  words^  whatever  effect 
the  verdict  might  have  in  aiding  the  defect  of  tlie 
second  count,  the  statutes  of  Jeofails  could  in  no 
way  be  applied  to  the  first  count;  and  he  sub- 
mitted therefore  that  the  judgment  should  be  ar- 
rested. 

Cur.  adv.  vult. 

(a)  8  T.  R.  Wl.  (6)  8  Eait,  427.- 

RlCUABPS, 
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Richards,  Lord  Chief  Baron,  now  delivered  MJ» 
judgment.  The  questions  in  this  case  are,  whe- 
ther the  innuendo  in  this  declaration  is  supported 
fey  the  colloquium?  and  whether,  if  it  be  not,  it 
may  be  rejected  as  surplusage  ?  (stating  the  decla- 
ration &c.)  We  do  not  consider  that  the  innuendo 
is  agreeable  to  the  sense  of  the  words  on  which 
it  is  founded,  or  that  they  are  to  be  understood 
so  largely.  The  defendant  does  not  say  that 
Hqfer  was  a  person  in  such  circumstances  as  that 
he  might  safely  be  trusted  by  all  the  world.  He 
states  merely  diat  he  himself  was  ready  to  givfc 
him  credit :  and  so  he  might  have  been,  and  there 
was  nothing  in  so  say  ing,  without  muchmore,  which 
could  have  the  effect  of  misleading  the  plaintiff. 

On  the  other  pbint  we  are  of  opinion,  that  with-  " 
out  this  innuendo,  the  words  would  not  be  suf- 
ficient to  support  this  action  if  they  were  proved* 
i  may  lend  a  man  money,  and  consider  that  I  was 
safe  in  doing  so>  although  he  might  not  be  in 
good  circumstances,  and  I  knew  it;  but  telling 
another  that  /  would  do  so,  by  no  means  implies 
that  he  might.  The  other  part  of  the  colloquium 
proves  that  to  be  the  construction  which  the 
defendant  himself  put  on  his  own  words,  and  that 
he  so  confined  them ;  for,  he  says,  that  Hofer  had 
owed  him  money,  and  had  paid  it  As  we  think 
therefore  that  the  innuendo  is  not  warranted  by 
the  words,  and  that  without  it  they  would  not  be 
sufficient  to  maintam  the  present  action,  we  are 
of  opinion,  that  the  rule  for-  arresting  the  judg- 
ment must  be  made  absolute* 

Rule  absolute. 

cot 
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iSh*MM.    Warn  and  Ux.  Adininistratrix,  &c.  v.  Bickford. 


Utk  Ma^ 


Atsigmnent  of  iHIS  was  a  demurrer  to  a  plea  of  set-ofF  to  a  de- 
▼eoant  inse-  claration  in  covenant  by  the  plaintiff  and  his  wife^ 
aUbonghiD^the  as  administratrix  of  her  former  husband,  on  the 
wcmmt^hew  ground,  that  the  subject-matter  of  the  set-off  was 
!IInr«r"«o'l*i  ^^^  ^ue  from  the  wife  in  the  same  right;  and  it 
^^i^^aose  was  admitted  that  that  plea  could  not  be  sup- 
didSSt^Tw"**  ported :  but  the  defendant  relied  on  an  objection 
•"yp/'S^"**'  to, the  declaration,  that  the  breaches  of  covenant 

act  01  toe  ' 

plaintiff;  or  in  ^erc  uot  \<rell  assigned. 

what  particu*  o 

lar  respect  he 

had  refnscd  to  i      ,  .  ,,',«•    y      i  ^« 

act  which  The  declaration  stated  that  the  defendant  (by 

amonnted  to      ,  n    ^       •  \i-iii^ 

a  breach  of  indenture  of  demise  to  trustees)  did  thereby  cove- 
nant, promise,  and  agree,  to  and  with  Thomas 
signmentaoe  Bickford  (the  intestatc),  that  he  or  his  widow 
tar  oMT  a  set-  and  child,  or  children,  and  their  descendants,  should 
mand  (rhiimed  and  lawfully  might,  during  &c.  peaceably   and 

in  a  diff*erent  .    . ,  ^-      t       i  i  •  j 

rightfrom  that  quietly,   respectively  havc   and  enjoy,    and   re- 

plaTntHT,  who  ccivc   and   take  annuities  of  100/.  and  20/.  (sc- 

JIiIt^?tri!^Mid)  cured  to  them  thereby) ;  and  that  defendant  or 

tionin^!?Ie-    ^^V  claiming  under  him  should  not  nor  would 

qa?datrd  da""    hinder,  molest,  or  disturb  him,  her,  or  them,  in 

"*«*••  the  peaceable  enjoyment  thereof  in  any  manner 

whatsoever :  And  further,  that  defendant  should 

and  would,  from  time  to  time,  and  at  all  times 

thereafter,  upon  every  reasonable  request,  and  at 

the  cost  and  charges  in  the  law  of  the  said  Thomas 

Bickford,  or  the  person  or  persons  requiring  the 

same,  make,  dp,  ack)wxv/cdge,  execute,  and  suffer, 

or 
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«r  cau$i.  Sfc.  all  and  every  suii^  further,  and  other  i»V9. 
iawful  and  rpoifomihle  act  and  acte^  thing  and 
things^  devices^  conveyances^  and  assurances  in 
the  law  whatsoever,  for  the  further,  better,  more 
perfect  and  absolute  granting  and  securing  the 
aaid  several  annuities,  and  raising  the  said  sum  of 
400/.,  thereby  respectively  intended  to  be  granted, 
Mcuied,  and  raised. 

Upon   that    covenant    the  plaintiff  assigned, 
amongst  others,  the  following  breaches  (being  the 
third  and   fourth)— that  defendant  did  not  nor 
would  permit  and  suffer  plaintiffs  peaceably  and 
qjuietly  to  have  (&c.)  the  said  annuity  ;  but,  on 
the  contrary  thereof,  then  and  there  hindered^ 
ni0hsted,  and  disturbed  the  plaintiffs^  in  right  of 
plaintiff  ^s  wife  and  her  children,  in  the  peaceable 
^^qj/ment  of  the  said  last-mentioned  smp  of  mo* 
nejf  so  due  for  the  said  last-meutioned  annuity, 
CQfitrary  &c«    And  although  said  plaintiff  after- 
wards»  and  after  the  expiration  of  five  years  &c* 
Iw  the  fbrther,  better,  more  perfect  and   abso- 
lute laisi&g  dM  said  sum  of  400/.  in  said  indenture 
menkieoed,  to  wit,  on  Ut  January,  1818,  at  the 
piOf]ier  costs  and  charges  in  the  law  of  the  said 
plaintifi,  requested  said  defendant  to  make,  do, 
and  e.recute  sueh  acts  and  things  as  were  necessary 
fbr  raising  said  sum  of  400i.  in  said  indenture 
specified,  according  to  the  true  intent  and  meau- 
iBg  of  said  indenture,  yet  said  defendant  did  not 
nor  would,  when  he  was  so  tequested  as  aforesaid, 
w  al  any  time  before  or  sinee,  at  the  proper  costs 
<ka*  or  otherwise,  make,  doy  and  execute  all  ok  any 
o  o  3  uct 
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1819.       act  or  actSy  thing  or  things^  which  were  necessary 
"^P^     for  raising  the  said  sum  of  400/-  S^c. 


BioxroRD. 


The  defendant  pleaded  non  est  factum  and  a 
set-aff:  and  the  plaintiffs  replied  and  demuf  red  on 
the  folloAving  grounds,  that  money  due  from  de- 
fendant to  plaintiff's  wife,  as  administratrix,  could 
not  be  set-off  against,  or  covered  by  money  due 
from  the  intestate  to  defendant;  and  that  the 
declaration  being  in  covenant  for  unliquidated 
damages,  a  set-off  could  not  be  pleaded. 

Wilde ^  in  support  of  the  demurrer,  anticipating 
that  the  defendant  would  rely  principally  on   the 
alleged  defects  in   the  assigning  the  third   and 
fourth   breaches  in    the    declaration,    submitted, 
that  the  covenant  being  in  substance — that  the  da- 
fendant  would,  upon  the   reasonable  request  of 
the  person  requiring  the  same,  make,  do,  acknow- 
ledge, execute,  and  suffer  all  and  every  such  ftir- 
ther  and  other  lawful  and  reasonable  acts  &c.  for 
the  further,   better,   more  perfect,   and  absolute 
securing  the   several   annuities,   and  raising  the 
sum  of  400/.,  as  should  be^  lawfully  advised  or 
required  by  the  counsel  of  the  persons  interested 
therein — the  breaches  being  assigned  in  the  very 
words  of  the  covenant,  were  well  assigned.     The 
defendant  covenanted  to  do  all  necessary  acts; 
the  breach  is,  that  he  refused  to  do  any.     He  ad- 
mitted that  they  were  not  assigned  in  the  most 
regular  manner,    and   that    they  might  perhaps 
have  been  held. bad  on  special  demurrer  to  thi 
declaration  ;  but  he  insisted,  that  on  this  demurr 

rcr 
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pec  (to  the  defendant's  plea)   the  defendant  was      1819. 
not  entitled  to  take  advantage  of  such  afi  objec- 
tion,   or  of  any  of  which  he  could    not    have 
availed  himself  after  verdict^  or,  at  ieast,  on  ge- 
neral demurrer  to  the  declaration. 

He  also  urged  that  there  was,  in  this  case,  no 
reason  for  stating  a  refusal  to  do  any  particular ; 
because  the  refusal  was  general/  and  therefore    . 
the  Court  cannot  but  see,  from  what  is  stated  on 
the  record,    that  there  was  a  positive  breach  of 
covenant ;  and  that^  in  a  case  of  this  sort,   was 
quite  sufficient,  unless  there  be  a  special  demur- 
rer.   That  was  the  result  of  the  case  of  Jones  v, 
Barkley  (a) ;  and  is  still  more  clearly  established 
hi  the    cases    of  Charnley    \.  Winstanley   and 
fVife(b\  and  Bowdell  v.  Parsons (c).     He  sub- 
mitted, therefore,  that  as  the  Court  could  see  from 
the  whole  record  that  there  had  been  in  fact  a 
substantive  breach  of  covenant,  and  that  by  plead- 
ing over  the  defendant  had  admitted  all  that  was 
alleged,  which  is  in  principle  the  effect  of  plead- 
ing over,  the  breach  was  well  enough  assigned 
to  be  secure  upon  a  demurrer  by  the  plaintiff  to 
the  defendant's  plea. 

Erskine^  in  support  of  the  plea,  admitting  the 
difficulties  raised  by  the  demurrer,  relied  upon  the 
ill  assignment  of  the  third  and  fourth  breaches : 
contending  that,  as  to  the  third  breach,  the  acts 
of  hindrance  ought  to  be  set  out,  that  the  Court 

(a)  Doug.  684.  (c)  10  lb*  36»- 

(6)  5  £ast,  266. 

o  o  4  might 
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1819.      might  see  what  sort  of  molestation  it  was  whicb 
"^^     had  been  charged,  and  whether  it  came  within  thii 
«.         purview  of  the  covenant,  and  that  a  general  assign- 
ment was  insufficient,  citing  Fraunces^s  case^  (a) 
White  V.  Ewer^  (b)  and  Wotton  v.  Hele{c). 

The  assignment  of  the  fourth  breach,  he  con- 
tended, was  still  worse,  as  it  did  not  state  any 
violation  either  in  form  or  substance  of  the  cove^ 
'  nant  to  which  it  was  meant  to  be  applied;  suid 

this  being  in  the  nature  of  a  general  demurrer 
to  the  whole  declaration,  the  defendant  might 
have  judgment  on  that  breach,  notwithstanding 
he  should  be  barred  for  the  residue:  and  he  cited 
Com.  Dig.  tit.  Pleader  (C  47-),  submitting  also 
that  here  no  such  request,  as  the  covenant  re^ 
quired,  appeared  to  have  been  made. 

He  then  denied  that  the  defendant  having  plead^ 
fed  over  in  this  case,  was  placed  in  the  same  situation 
as  if  a  verdict  had  passed  against  him ;  and  insisted 
that  the  Court  might  decide  this  case,  as  if  it  had 
come  on  upon  a  general  demurrer  to  the  declara- 
tion, according  to  the  very  pointed  distinction 
taken  in. note  10  to  the  case  offVottcn  v.  Hele{d)i 
and  he  also  cited  Birks  v.  Trippet  (e).  He  submit- 
ted, that  the  present  case  was  very  distinguishable 
from  that  of  Ptuisey  v.  Newsam  (/);  because  there 
the  covenantor  was,  at  all  events,  to  do  some  act 

(a)  8  Co.  91.  (d)  2  Wms.'s  Sawders,  1B1« 

{b)  Cro.  Eliz.  823.  (c)  1  Sauud.  32, 

(c)  2  Wms.'s  Sauudcrs,  100,  (/)  Yeir.  44. 
imd  note  10. 

W 
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to  assure  the  manor  to  the  Covenantee  before  8      I8t#, 
toertain  day,  if  required,  whether  necessary  or  not,     ''^^'^^ 
or  specified  or  not ;  whereas  here  it  was  not  pe^         «• 
kemptbry  upon  the  defendant  that  he  should  66  - 
any  act  by  a  given  time,  and  non  constat  that  any 
act  was  necessary ;  or  if  any  were  necessary,  that 
it  had  been  required.     In  this  declaration  also^ 
there  being  no  averment,  that  any  further  assur- 
ance was  necessary,    distinguished  it  from   the 
case  of  Jones  v.  Barkley  wliere  the  Court  held, 
that,  by  what  had  passed,  the  defendant  had  suffix* 
ciently  shewn  that  he  was  ready  to  do  all  that 
might  be  reasonably  required  of  him. 

He  also  submitted,  that  such  a  general  breach 
could  not  be  traversed,  or  if  it  were)  it  would  be 
an  immaterial  traverse.  ' 

Jl^ilde^  in  reply,  submitted,  that  most  of  th^ 
'  difficulties  of  assigning  breaches  had  been  obviated 
by  the  statute  of  Anne^  and  many  of  the  old  ofe^ 
jections  could  now  only  be  taken  advantage  of 
by  special  demurrer ;  and  he  cited  Foster  v.  Pier- 
^on^  to  shew,  that  in  latter  times  such  particularity 
as  had  been  formerly  tliought  necessary  was  not 
jrequired.  White  v.  £w»er,  he  observed,  was  be- 
fore the  statute  of  Anne;  and  it  was  now  eonsi^ 
dered  that  a  breach  might  be  assigned  in  words 
as  general  as  the  covenant,  to  avoid  unnecessaiy 
length  in  the  declaration. 

By  pleading  over,  the  effect  of  which  is  to 
admit  the  allegations  of  the  declaration,  and  that 

he 
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181&  he  had  broken  the  covenant,  he  contended,  the 
defendant  had  waived  the  objectic^,  as  had  been 
decided  by  very  many  cases,  Vin.  Abr.  tit.  PUa 
and  Pleadings  (G);  and  particularly  that  of  7%077e 
V.  Thorpe  (a). 

Adv.  vult. 

Richards,  Lord  Chief  Baron,  now  delivered 
the  judgment  of  the  Court.  We  are  of  opinion 
that  the  plea  cannot  be  maintained.  We  have 
therefore  to  consider  the  objection  which  has  been 
raised  to  the  declaration,  that  the  breach  is  stated 
too  loosely  and  indefinitely :  (stating  the  cove- 
nant and  fourth  breach).  It  has  been  urged,  that 
the  breach  is  not  more  general  than  the  covenant, 
and  that  is  certainly  true.  The  breach  is  indeed 
assigned  in  the  words  of  the  covenant;  but,  we 
think,  that  that  is  not  in  this  case  sufficient ;  for 
it  does  not  bring  before  the  Court  the  subject- 
matter  of  complaint :  we  therefore  consider  the 
objection  good, 

It  was  then  said  that  the  defendant  should  hare 
demurred  specially,  and  that  he  has  waived  what 
advantage  he  might  have  taken  of  it  by  pleading 
over.  The  Court,  however,  are  of  opinion,  that 
he  has  not  waived  it.  If  by  pleading  over  he  had 
shewn  a  breach  of  covenant  by  his  plea,  it  might 
Jiave  cured, the  defect;  but  that  is.  not  shewn  by 
this  plea.     Therefore  there  must  be 

Judgment  for  the  defendant. 

(a)  12  Mod.  455,  and  1  Ld.  Rayin.  682.  S.  C. 
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1619. 


The  AtTORK£T*G£N£RAL  v.    FR£KCH.  HMMajf. 


A  RULE  had  been  obtained  in  the  early  part  of  Notice  of 

.       trial  of  infoTp 

the  Term  by  the  Common  Serjeant,  calling  on  the  mation  given 
Jlttomey 'General  to  shew  cause  why  the  recog-  time  from  tbe 
nizance  of  bail  in  this  case  should  not  be  va-  Easter y^vm^ 
^ated  and  discharged,  for  want  of  prosecution,  on  sittings  after 
ah  affidavit,  stating  that  the  inforn^ation  was  de-  when  it  was 
livered  over  at  the  General  Seal  Day  after  Hilary,  IilSIlg!?  after 
1818,  the  defendant  having  been  previously  ar- Te^ifJSi 
rested  and  given  bail— that  in  Easter  Term  fol-  JolS„^for 
lowing  he  pleaded,  and  notice  of  trial  was  given  ^uuiirym*n) 
for  the  following  Sittings,  but  was  counter-  ^^^\^?JS 
xnanded,  and  another  notice  was  given  for  the  ontheiaatoc- 

'  ^  casion,  on  ac^ 

Sittings  after  the  following  TVifiiVvTemi,  when  coomofthe 

1         t       1,     f        "^  .   1      ,         aHienceofa 

the  cause  was  entered  and  called  on  for  trial ;  but  material  wit* 

,  .      t*  •   1     •  II       nesaforthe 

as  there  were  only  four  special  jurymen,  and  the  Grown,  who 
Crown  would  not  pray  a  tales,  the  cause  was  not  ed  u?Hhria8k 
tried — that  another  notice  of  trial  was  then  given  TOticrwas  n^ 
for  the  Sittings  after  Michaelmas,  when  the  cause  JJSLw^Heid 
was  not  tried,  for  the  same  reason ;  and  another  ^r^^^^^ 
notice  of  trial  was  given  for  the  Sittings  after -J/S^^,^ 
last  Hilary  Term,  and  the  cause  was  entered,  but  SThSSg*^^- 
not  tried,  nor  was  the  notice  countermanded.  «•'««[»  "J* 

'  mayba  where 

the  Attcme^' 
-      -,_    ,  General  haa 

The  Attorney 'General,    Clarke,    and    JValton  uoxxBk^n  wf 

--  -I  •  r  ^  •    \    \^  -^  effectual  pro- 

now  shewed  for  cause,  that  notice  ot  trial  had  ceedings/«r 
been  given  for  the  Sittings  after  ttV^ry  Term,  but  xr^iT^''*'^ 
the  cause  could  not  be  brought  on,  on  account  ^ 

of  the  absence  of  a  material  witness   for  the 

Crown, 


^58  CAS^S  IN  tUl   VXCHI^^UW, 

law.      Crowiii  who  was  expected  to  attend  up  to  Ae 

^"^^^     last  moment,  which  was  the  only  reason  why  the 

ATTOEV9Y-  notice  had  not  been  countermanded:  and  they 

,L^     submitted,  that  three  Terms  had  not  elapsed,  un« 

der  these  circumstances^  without  an  effectual  pro* 

ceeding. 

The  Court  held^  that,  in  this  case,  it  had  been 
sheMrn  to  their  satisfaction,  that  an  effectual  pro- 
ceeding had  been  had  within  three  Terms,  and 
therefore  they 

Discharged  the  Rule : 

But  they  stated^  that  if  it  could  be  shiewn  that 
therQ  w;as  reasoa  fer  supposing  that  the  notices 
were  not  intended  to  be  followed  up^  they  should 
not  consider  notice  of  trial  and  countermand  a 
sufficient  proceeding  to  save  the  discharge  of  thQ 
4efcndant*s  recogniawice :  nor  if  the  not  proceed'* 
ing  to  trial  accordingly  were  not  accoufttfd  for. 
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mst 


MEMORANDA : 

In  the  pi'cceding  Vacation,  Sir  S.  Shepherd^  late 
Attorney  General,  was  appointed  lK)rd  Chief 
Baron  of  the  Court  of  Exchequer  in  Scotland. 

Charles  fVarren,  Esq.  one  of  His  Majesty's 
Counsel,  was  appointed  Attorney  General  to  His 
Royal  Highness  the  Prince  of  Wales,  and  Chief 
Justice  of  Chester. 

GENERAL 
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1819. 

'TT'  tSENERAL  ORDl^R. 

iTtk  Jmw. 

[From  the  Exchequer  Chamber  Minute  Book.] 


voeaosec^       ORDERED,  that  in  futtire,  no  cause  be  put 

be  pnt  into  the  '  '  i^ 

u^Pf^*^..,  r  into  the  paper  of  twelve,  till  after  the  return  of 

twelve,  Ull  af.  ,      '^  '^  ,  .     / 

tertheretorn  the  subpOBn a  to  hear  judgment. 

•ftlietiib|Keiui  ^  JO 

to  hear  jadg- 

Bent. 


Friday,  The    ATTORNEY    GENERAL  V.  BeATSON 

\^sJ^  <  ^^^f^^^^^^    and  slnother.  satv.^^  y^ 

TbeiegMy  iHlS  information  (filed  for  the  recovery  of  cer- 
^anttofper-  tain  duties  imposed  by  the  statutes  respecting 
te/a^r^  duties  on  legacies)  came  on  to  be  tried  before 
IhiteM^''  the  Lord  Chief  Baron  at  Westminster,  at  the 
u^X"  Sittings  after  Hilary  Term,  1819,  when  a  verdict 
Cremiuid  to  was  taken  for  the  Crown  for  the  sum  of  8000/. 
§S^i^°aii-  subject  to  the  opinion  of  the  Court  on  the  foUow- 
j;S'.!r,?^'S!IJ*"  ing  case:— 

irator  m  5cof-         o 
Inu/,  nnder  ad- 
mioistratiOD 

SSLti.***  •  William  Hope,  late  of  Madras,  in  the  East 
Indies,  merchant,  in  the  information  mentioned, 
a  native  of  Scotland,  having  been  domiciled  at 
Madras  tiforesaid,  for  twenty  years  and  upwards, 
made  a  will  there,  dated  26th  January,  1819.  He 
embarked  on  board  the  Jane  Duchess  of  Gor- 
don, on  the  SOth  January,  1809,  with  his  wife 
arid  family,  and  sailed  from  Madras  for.Zondon, 
leaving  his  said  will  behind  him  at  Madras,  duA 
in  about  the  month  of  March  following,  the  said 
vessel  was  lost  at  sea,  and  every  person  on  board 
perished. 


EnglaMi. 
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.  The  said  William  Hope  was  possessed  of  con-       I'oi^. 
siderable  personal   estate  at  Madras  and  else^      ^^^^C^ 
where  in  the  East  Indies.  On  the  19th  JulVy  1811,     Attornbt 
the    Supreme  Court    of   Judicature    at  Madras  «. 

granted  letters  of  administration,  with  the  will    aodMiotber. 
of  the  said  William  Hope  annexed,   to  Gilbert 
jRicketts,  esq.  as  Registrar  of  that  Court,  with  the 
usual  powers  to  demand  and  receive  the  credits  of 
the  testator  and  to  pay  his  debts  and  legacies,  and 
administer  his  effects  in  the  East  Indies.     On  the 
ISth  February y    1812,   administration,  with  the 
will  annexed,  was  granted  by  the  Prerogative 
Court  of  the  Archbishopspf^^CantevhuTy  to  James  * 
Murray,  who  was  one  of  the  residuary  legatees 
mentioned ,  in  the  said  will  of  the  said  William 
Hope,  and  in  the  said  information.    The  effects 
were  sworn  to  be  under  5000/,  in  the  province  of 
Canterbury.    The  said  James  Murray  was  born, 
and  always  domitiled  in  Scotland.    In  the  month 
of  February,  1813,  the  said  James  Murray  exe- 
cuted a  power  of  attorney  to  John  Carstairs,  of 
London,   esq.  to  receive  all  monies  due  to  him 
in  Great  Britain;    and  at  the  same  time  the 
said  James  Murray  also  executed   a    power  of 
attorney  to  Messrs.  Arbuthnot,  De  Monte  and 
M'Taggart,  of  Madras,  to  settle  all  accounts, 
and  to  receive  all   monies  due  to  him  the  said 
James  Murray  (as   such  administrator  of  the 
said  William  Hope),  in  the  East  Indies.     Gilbert 
Ricketts,  as  administrator,  collected  the  testator's 
.  assets  in  the  East  Indies,  paid  his  debts  and  the 
legacies  given  to  such  of  the  legatees  as  resided 
in  India,  and  paid  over  the  balance  to  Messrs.   ' 

Arbuthnot, 


^6t 


Xtf  Alv* 


The 

ArrosiiBY 

Qbnbbal 

«« 

firimHher. 
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Arbuthnot,  De  MonU^  and  ilPlaggartj  as  the  at^ 
tomies  of  the  said  James  Murray.  James  Mur^ 
ray  died  in  Scotland  on  or  about  the  10th  day  of 
October^  1814^  having  made  a  will,  dated  the 
Vth  day  oi  Septemberj  1813,  and  appointed  the 
defendants  executors  thereof,  and  the  said  defen- . 
daats  proved  the  said  James  Murray*^  will  in  the 
Prerogative  Court  of  the  Archbishop  of  Canter- 
buryt  on  the  25th  of  N&oember^  1814.  Between 
the  month  of  February,  1812,  and  the  month  of 
October^  1814,  effects  of  the  said  IViiliam  Hope, 
in  India,  to  the  value  of  8000/.  were  collected 
;uid  received  as  aforesaid,  and  remitted  by  the 
said  Messrs.  Arbuthnot,  De  Monte,  and  M^Tag- 
gart,  by  the  orders  of  thie  said  James  Murray, 
from  India,  to  Mr.  Carstairs,  the  attorney  and 
agent  of  and  for  the  said  James  Murray,  in  Eng* 
land,  and  Mr.  Carstairs  remitted  the  said  sTum  of 
^000/.  to  the  said  James  Murray- in  Scot  land f 


The  said  James  Murray  in  his  life^time  did  rc» 
tain  the  said  sum  of  20,000/.  so  remitted  from 
India  to  England,  and  from  England  to  Scotland, 
as  aforesaid,  to  and  for  his  own  use  and  benefit, 
under  and  by  virtue  of  the  said  will  of  the  said 
William  Hope :  and  the  said  sum  of  20,000/.  was 
part  of  the  residue  of  the  personal  estate  and 
effects  of  the  said  JVilliam  Hope,  deceased.  The 
said  James  Murray  was  a  stranger  in  blood  to 
the  said  William  Hope. 


If  the  Court  should  be  of  opinion  upon  the 
facts  stated,  that  the  said  S0,Q00/.  is  subject  to 

the 
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the  legacy  duty,  then  the  verdict  entered  for  the       i^^ff 
Crown  was  to  stand  for  the  sum  of  30,000/. ;  but  if        tj,^ 
the  Court  should  be  of  a  contrary  opinion,  then  a    ^^^^^ 
verdict  to  be  entered  for  the  defendantSt     Either     ^g^^sov 
party  to  be  at  liberty  to  turn  this  special  case  into  «"<*  another. 
p  special  verdict  ifth^  Court  should  think  proper ^ 

Skepherdy  for  the  Crown,  relied  upon  the  case 
of  The  Attorney  General  v.  Cockerell  {a), 

Campbell,  for  the  defendant,  endeavoured  to 
distinguish  the  present  case,  as  the  special  verdict 
found  expressly,  that  the  testator  was  domiciled 
in  Madras^  and  administration  was  granted  there: 
and  Murray  J  who  was  domiciled  in  Scotland^  had 
received  the  money^  not  as  administrator,  but  a^ 
legatee;  and  that,  although  he  took  out  admiT 
mstration  here,  it  was  not  necessary  that  he 
should  do  so.  In  the  case  cited,  General  Duff 
having  brought  the  assets  to  England^  it  became 
peccssary  that  tlie  other  executor  in  flfi^lqncf 
should  prove  the  will  here. 

The  Court  were  of  opinion  that  M^rrf^y  wa^ 
^n  administrator  in  fact  and  in  law;  ^ml  there- 
fore, and  because  the   testators  personal  estate  - 
)iad  been  applied  in  England^  they  gavp 

Judgm^i^t  for  the  Crown. 

Application  bping  oiade  on  the  part  of  the  dcr 
fendant,  to  be  permitted  to  turn  the  case  into  a 
special  verdict,  the  Court  refused  it. 

(a)  Ante^  vol.  i.  p.  1G5. 
VOL.  VII.  P  P  GllEENWAy      " 
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1810. 


9i$iJmu\  Green  WAT  v.  Carrinoton*. 

"iJS'f '"^  The  plaintiff  declared  against  defendant  as  the 
wMd  Sb'oo  •'  drawer  of  a  bill  of  exchange,  and  also  for  good^ 
c^ie'T^    sold  and  delivered 

thebulkoftlie 
debt  be  for 

«2««^w  Md  Richards  having,  on  a  former  day,  obtained  a 
ptrt  of  which   rulc  to  change  the  venue  upon  the  usual  affidavit: 

the  bUl  w»f  ^  '^ 

gfTeDy  the 

MngbiidL'tiie  Joues  now  movcd  to  bring  it  back^  upon 
S^^o  the  ground  of  the  action  being  upon  a  bill  of 
S5S?SiidaWt)  exchange;  and  he  cited  fVard  v.  Coclough,(a) 
Tf%^^  Ri^^  ^•V'inall,  (A)  Evansv.JVeaver, (c)  and  fVhit- 
tS2f  JwSfy  *"^'^  ^*  'S'/ai«e*,  (rf)  in  which  last  case  the  Court 
exchange.  of  Comtnon  Plccs  held  that  the  venue  could  not 
be  changed  on  an  award. 

[Wood,  Baron^  said,  that  case  was  not  in  point, 
and  expressed  considerable  doubt  of  it  as  a  general 
proposition ;  adding,  that  in  the  cases  there  re- 
ferred to,  the  whole  of  t)ie  demand  may  have  been 
founded  upon  specialty :  and  he  observed,  that  it 
would  be  most  unreasonable  to  hold  that  the 
venue  could  not  be  changed  where  only  a  small 
part  of  the  demand  was  founded  on  a  bill  of 
exchange*] 

•  Ex  relatione  Mr.  A.  A  Comyn. 

(a)  Barnes,  480.  (c)  1  Bos.  it  Pol.  80. 

(6)  lb.  483.  (cO  2  lb.  3d5. 

It 
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It  appeared  by  the  particulars  of  the  plaintiffs       W19. 
demand)    that  the  sum  claimed   for  goods  sold    oaBENWAY 
and   delivered  was  nearly  treble  the  amount  of  carrinVtom. 
the  sum  for  which  the  bill  had  been  drawn ;  and 
that  the  bill  had  in  fact  been  given   in  part  sa* 
tisfaction    of  the    original   debt  for  the  goods 
sold. 

Per  Curiam. — This  cause  cannot  be  brought  \ 
within  the  general  rule,  that  the  venue  in  an  ac- 
tion on  a  bill  of  exchange  cannot  be  changed. 
Here  it  clearly  appears,  that  only  a  part  (and  a 
very  inconsiderable  part)  of  the  sum  sought  to 
be  recovered  is  due  upon  the  bill;  and  that  in 
point  of  fact  the  bill  has  been  given  upon  the 
original  demand,  viz.  for  goods  sold  and  deli- 
vered; so  that  this  must  be  substantially  consi^ 
dered  as  an  action  for  goods  sold  and  delivered. 
It  is  not  enough  to  say  that  part  of  the  demand 
arises  upon  a  bill  of  exchange ;  otherwise  a  plain- 
tiff, by  inserting  a  cpunt  upon  a  bill,  might  de- 
feat the  defendant  of  his  right  to  change  the 
venue. 

^   Jones,  therefore,  took  nothing  by  his  motion  * 
*  Vide  Baskervilk  v.  Cooper,  ante,  vol.  i.  p.  374. 


P  P  3  IN 
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IN  THE  EXCHEQUER  CHAMBER. 
[Error  from  the  Court  of  Exchequer.} 


ARGUED  AT  SERJEANTS'  INN. 


i^^y.         Coram  Abbott.  Lord  Chief  JusticCf  and 
Dai^las,  Lord  Chief  Justice,  C.  B. 


ttih  Umg. 


Lane  and  another  v.  Crockett. 

jJ^f^J^.  This  was  an  action  brought  against  the  Sheriff 
w/^Mi][I  ^^  Staffordshire^  by  the  plaintiffs,  who  were  the 
^HjhdJt  Isttidiords  of  George  Emery,  for  a  removal  of 
withontpaVins  eoods  &c.  taken  under  z  fieri  facias  on  behalf 
year's  rent,  on-  of  a  judgment  Creditor,  without  paying  the  plain- 
of  sthofifNiie,  tiffs  a  year's  rent,  according  to  the  provision  of 
l>iaiDtiflr  reoo.  the  Statute  of  the  8th  Anne,  ch.  14. 

Tered  a  ver* 
diet,  the  Conrt 

rerofedanew       On  the  trial,  the  Jury  found  a  verdict  for  the 

trial,  on  the  '  ^    *        i      ,  . 

fronnd  that     plaintiffs,  cm  Xkit first  count  of  the  declaration. 

the  ffoodt  hav-  *^  '  ^ 

Ing  been  af-  lU 

terwards  rc- 

tarned,  the  plaintiff  had  not  been  damnified,  becanie  while  they  were  bi  the  custody 

of  the  law,  the  hmdlord  could  not  distrain  them. 

The  want  of  an  allegation  In  the  declaration,  that  the  sheriff  had  notice  of  rent  dee, 
is  not  the  subject  of  a  motion  for  a  new  trial,  but  shoald  be  oM^vcd  is  arrest  of  jndg* 
ment. 


The  Court  will  not  permit  a  motion  io  be  made  in  arrest  of  Jndgmeirt,  after  the  ezpt« 
ration  of  the  first  four  days  of  the  Term  next  after  the  trial  of  the  cause,  md  a  rale 
Hist  for  a  new  trial  has  been  disposed  of.  The  motion  should  be  made  In  the  alternative 
In  the  first  instance. 

The  commou  allegation  of  <<  the  defendant  well  Imowing  the  prerobes.''  in  the  dedi- 
ration,  will,  aflcr  verdict,  cure  the  omission  of  an  averment,  that  the  defendant  had 
notice  of  rent  beinf;  in  arrear.— 80  held  on  a  writ  of  error  foundad  on  that  objection* 
Quere,  Aether  aiiy  eiker  allegation  of  notice  be  necessaiy  ^ 
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'  la  MichaelniM  Term,  i8  Geo.  III.,  JeroU  had      1819. 
obtained  a  rule  to  shew  cause  why  there  should     ""^^ 
not  be  a  new  trial,  on  the  ground  that  the  sheriff,   »<*  another 
having  been  proved  to  have  returned  the  cattle    Cboc«wt., 
which  had  been  seized,  to  the  premises  from  which 
they  were  taken,  the  removal  was  damnum  ais^ 
^ue  injuri&y  as  the  landlord  might  then  have  dis- 
trained them — and  that  as  the  declaration,  had 
not  only  not  averred  that  the  sheriff  had  notice 
before  the  removal,  that  any  rent  was  due,  but 
had  expressly  negatived  it,  the  action  was  not 
maintainable. 

Taunton  now  shewed  cause,'  and  Hii^^iim. 

Jet^is  and  Puller  endeavoured  to  support  the 
rule. 

The  Court  held,  on  the  first  point,  that  as  the 
goods  which  had  been  removed  could  not  be  dis- 
trained while  in  the  custody  of  the  law,  the  re- 
turning of  them  to  the  premises  had  not  exoner- 
ated the  sheriff. 

On  the  second  point,   they  determined,    that 

the  question  of  the  plaintiffs  not  having  brought 

themselves  within  the  statute,  by  alleging  that 

the  sheriff  had  notice,  could  only  be  raised  by 

motion   in   arrest    of  judgment,    which — as   it 

bad  not  been  made  within  the  first  four '  days 

of  the  next  Term  after  the  trial,  as  it  might  have 

been  by  moving  it  in  the  alternative  when  the 

rule  nisi  was  granted — could  not  now  be  made; 

and  therefore  they 

Discharged  the  Rule. 

r  p  3  The 
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laid.  The  defendant   afterwaTds  "brought  a  writ  of 

i^AWB       ^^^^'^  ^^  ^^^  second  point,  and  being  assigned  as  * 
error,  it  now  came  on  to  be  argued — by 


wid  another 

V. 

CttocKerr. 


Puller,  for  the  plaintiff  in  error,  who  con- 
tended, that  the  first  count  in  the  declaration  not 
having  any  allegation  that  the  defendant  had 
notice,  was  insufficient.  That  count  stated  the 
facts  in  the  usual  manner,  but  assigned  the  breach 
as  follows : — Yet  the  defendant,  then  being  she- 
riff &c.  as  aforesaid,  well  knowing  the  premises, 
but  not  regarding  the  duty  of  his  said  office,  nor 
the  statute  &c.  to  deceive  and  defraud  the  plain- 
tiffs, in  this  respect,  of  the  said  arrears  of  the 
said  rent  so  due  to  them  as  aforesaid,  and  the  re- 
medy of  the  said  plaintiffs  for  the  recovery  there- 
.  of,  under  colour  and  pretext  of  the  said  writ,  on 
&c.  wrongfully  &c.  and  without  the  knowledge 
of  the  said  plaintiffs,  removed,  drove,  and  car* 
ried  away  the  said  cattle  &c.  so  taken  as  afore- 
said, from  and  out  of  the  said  tenements  and  pre- 
mises, immediately  after  the  said  goods  &c,  were 
seized  and  taken  by  the  said  defendant,  the  she- 
.riff,  in  execution,  and  before  the  said  plaintiffs 
could  give  notice  to  the  said  defendant  of  the* 
said  rent  so  being  due  and  in  arrear  from  the 
said  tenant  to  the  said  plaintiffs  as  aforesaid,  and 
without  paying  and  satisfying  the  said  plaintiffs 
the  said  arrears  &c.  contrary  &c.  (alleging  that 
they  had  not  since  been  paid  any  part  thereof), 
although  the  said  plaintiffs  afterwards,  and  within 
a  reasonable  time  after  the  said  goods  &c.  were 
BO  seized  &c.  and  before  the  saic}  defendant  had 

sold 
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•sold  or  disposed  of  thie  same,  and  whilst  they       1819. 
inrerc  in  his  possession,  to  wit,  on  &c.  gave  notice        ^^^^ 

<o  the  said  defendant  o^  the  said  rent  being  due  ^  ^^' 

and  in  arrear  &c.  CRocEitr, 

Upon  this  declaration,  where  thwe  was  not 
•only  no  allegation  of  the  defendant  having  had 
notice  of  the  rent  being  in  arrear  before  the  re- 
moval of  the  goods,  but  an  expfess  negative  of 
any  notice  till  after  such  removal,  it  was  urged, 
that  the  verdict  could  not  be  supported.  JVaring 
V.  Dewberry  («). 

Abbott,  Lord  Chief  Justice.^ But  the  de- 
claration also  alleges,  that  he  had  knowledge  of 
it.  The  words,  **  well  knowing  the  premises/* 
will  be  sufficient  for  the  purpose  of  that  alle- 
.gation  ;  for  it  must  he  semcmfbered,  that  this  is 
after  verdict* 

Dallas,  Lord  Chief  Justice,  C.  J5.— The  sta- 
tute does  not  in  terms  require  notice  to  be  given, 
and  the  sheriff  may,  and  often  does  make  himself 
a  wrong-doer,  where  no  notice  has  been  given. 

The  case  of  Palgrave  v.  IVindham  (Jb)  being 
mentioned, 

Abbott,  Lord  Chief  Justice,  observed,  that 
jiot  fully  understanding  the  statement  of  that 
;Case  in  the  report,  he  had  looked  into  the  record, 

(a)lStr.97.  (6)  lb.  212. 

p  p  4  and 
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and  foUnd  that  notice  was  in  fact  given  to  tfad 
sherifF,  and  that  the  want  of  notice  there  spoken 
of,  meant  want  of  notice  to  the  plaintiff  in  the 
action  on  which  the  execution  was  Sued  out; 
But  (observed  his  Lordship)  the  allegation  of  "  the 
defendant  well  knowing  the  premisesj"  is  suffi- 
cient in  this  case;  for  it  must  refer  to  the  whole 
subject-matter  of  the  declaration.  If  the  present 
objection  could  prevail,  the  object  of  the  statute 
Inight  often  be  entirely  defeated^ 

The  Court  of  Error  now  affirmed  the  judgment; 

Judgment  affirmed^ 


IN  THE  EXCHEQUER  CHAMBER. 

[Error  from  the  Court  of  Exchequor. 


ttd  June* 


ARGUED  AT  SERJEANTS'  INN. 

Coratfi  Abbott,  Lo7^d  Chief  Justice,  and 
Dallas,  Lord  Chief  Justice,  C.  i?* 


^^^'  Kamsbottom  and  others  v.  The  King. 


An  inquUitioii  THE  plaintiffs  having  brought  a  writ  of  error 
of  extent  find-  fiom  the  judgment  of  the  Court  of  Exchequer^ 

ing  A»  B,  in-  i*      i 

debted  toc.D.  dischargmg 

'and  the  other 

fortnere  ami  v, 

firopttelorf  of  a  cemin  socidy  oi*  c'oinpany  balled  The  Kent  Jneurance  Ccmpan^^  is  siifi- 

tiently  certain,  without  naming  the  iudividiial  members  of  the  company,'  and  althoogb 

ihey  are  not  incorporated.     Judgment  of  the  Court  of  Iixchepur  in  the  caae  of  tl» 

fi»V  ▼•  Ramsbotttm',  {aoUe,  vol.  v.  p»  44^,)  affirmed. 


discharging  the  rule  to  sh^w  cause  why  the  judg*       "^dl®. 
ment  in  the  cause  of  The  King  in  aid  of  the  Kent  ,g^^^^^ 
Insurance  Co.  against  Ramsbottom  and  others  ♦,     •»*  ««»>«» 
should  not  be  arrested  Upon   certain  errors  as-   ^TheKimk, 
signed,   which  were  in  effect   the   same  as  the 
objections    formerly  taken   to   the   record,    and 
upon  which    the   original    motion  was   founded. 
The  ertors  now  came  on  for  argument* 

The  itaquisition,  as  far  as  is  material,  is  already 
bet  out  in  the  case  of  The  King  y.  Ramsbot^ 
torn. 

Parke^  for  th^  plaintiffs^  insisted,  that  foi" 
those  errors  upon  the  record,  the  judgment  of 
the  Court  of  Exchequer  ought  to  be  reversed. 
He  contended,  as  before^  1st.  that  the  inquisition 
was  bad  for  uncertainty  in  not  stating  the  names 
or  other  sufficient  designation  of  the  persons  to 
whom  the  debt  was  found  to  be  due. 

2dly.  That  the  V^rrit  of  extent  against  Larking 
and  Hougham  was  insufficient ;  because  the  re- 
cital does  not  agree  with  the  mandatory  part} 
and 

3dly.  That  the  inquisition  was  void  as  not  be- 
ing authorised  by  the  writ,  in  substance  directing 
such  debts  to'  be  found  as  are  legally  due  to 
Larking  and  Hougham^  as  trustees  to  the  com- 
pany, whereas  the  inquisition  found  the  debt  to 
be  legally  due  to  the  company. 

*  ADte>  Tol.  T.  p.  447. 

On 
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1819.  On  the  first  and  principal  error  assigned  —  the 

Ramsbottom  uncertainty  of  the  inqnisition  —  in  addition   to 
wiotiim     ^YiQ  arguments  urged   on    the  occasion  of   the 
neKuo*    motion,  and  the  authorities  then  referred  to,  the 
principle  laid  down  in  Coke  upon  Litttetan^  (n) 
was  made  the  foundationof  the  argument  now 
nsed,    that   "  a  count  or  declaration  which   an- 
ciently, and  yet  is  called  narratio,  ought  to  con- 
tain two  things,  viz.  certainty  and  verity,  for  that 
is  the  foundation  of  the  suit  whereuiito  the  ad- 
'    verse    party  must    answer,    and  whereupon    the 
Court  is  to  give  his  judgment.     Certa  debet  esse 
intentio  d^p  narratio^  et  certum  fundamentum,  4* 
certa  res  gues  deducitur   in  judicium.      But  it 
must  be  understood  that  there  be  three  kinds  of 
certainties,   first,  to  a  common  intent,  and  that 
is  suflicient  in  a  barre  which  is  to  defend  the 
party,  and  to  excuse  him.     Secondly,  a  certain 
intent  in  general  as  in  counts,  replications^  and 
other  pleadings  of  the  plaintiffs   that  is  to  con- 
vince the  defendant,  and  so  in  indictments  &c. 
Thirdly,  a  certain  intent  in  every  particular  as  in 
estoppels  f  and  to  that  doctrine  was  applied  the 
reasoning  of  the  Lord  Chief  Justice  De  Grey,  in 
delivering  the  opinion  of  the  Judges  in  the  House 
of  LordS|  in  the  case  of  The  King  v.  Home  (b). 

The  following  cases  were  also  cited  on  the  part 
of  the  plaintiffs  in  error :  The  Protector  v.  CuttC" 
rtl  (c),  where  it  was  contended,  that  an  inqui- 

<a)  Pag«  303.  (6)  Cowp.  682.  (c)  Hardr.  58. 

sitiou 
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sitlon  ought  to  be  as  certain  as  an  indictment       leio. 
or  declaration,  and  that  in  an  inquisition,  finding  r^^JJ]^^**^ 
a  lease   for  sixty  years,    as    the  beginning  and,    ^^  ®^«« 
end  of  the   term  were  not  found,  which  it  was    The  Km*, 
said  ought  to  be,  the  party  grieved  could  have 
no  remedy,  because  there  was  no  certainty  that 
he  could  plead  to  avoid   it— (djRg?.  120.  C  3. 
Hen.  VII.  11,  12.     Biowd.  Cam.  202.     Co.  Inst. 
303,    are  there  adverted  to.)--^The  Protector  v. 
Cory  and  another ^  (a)  where  cases  are  mentioned 
of  inquisitions  being  held  ill  for  uncertainty  in 
not  having   the   particulars  more  fully  set  out ; 
an  anonymous  case  in  Moore^  (b)  where  the  she-    . 
riff  had  returned  that  he  had  extended  a  tene- 
ment of  twenty  shillings  value,  and  it  was  held, 
that   ^  tenement*'  was   not  sufficiently  certain ; 
Bateman  v.  Elman^  (c)    where  the  Court  held, 
fliat  a  finding  that  the  plaintiff  had  delivered 
divers  parcels  of  plate,  was  error  for  uncertainty, 
because  it  could  not  be  helped  by  intendment; 
Fenn  v.  DixCj  (d)   Barnes  v.  Prudlin,  (e)   Hunt 
v.  JoneSy  (/)  in  all  of  which  cases  the  judgment 
was  reversed,  because  the  words  in  the  declara- 
tion were  held  to  be  too  general ;  and  in  Hart 
ley  V.  Herrings  (g)    Lord  Kenyon,   when   those 
cases  were  cited,   observed,    in  deciding  for  the 
plaintiiF  there,  that  he  did  not  wish  to  shake  their 
authority.     The  other  cases  cited  in  the  Court 

(a)  Hardr.  59.  S.  C.  called  Barnes  v.  Brud« 

(6)  Moore,  8.  c.  28.  del. 

(c)  Cro.  Eliz.  886.  (/)  Cro.  Jac.  499. 

(d)  1  Rol.  Abr.  68.  (g)  8  T.  R.  130. 

(e)  Siderf.  396.   lVentr.4. 

of 
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1810.       of  Exchequer 9  in  arguing  the  motion  in  arrest  of 

^"^^^^     Judgment,  were  now  also  relied  on*,  and  the  same 

aadotbert    arguments  m  substance  were  agam  urged  m  sup- 

The  Kino,    port  of  the  objection  of  the  uncertainty  of  the 

inquisition. 

The  other  objections  were  also  put  on  the  same 
grounds,  and  the  same  arguments  were  used ; 
and  the  authorities  f  then  cited  were  now  again 
applied  in  support  of  the  assignment  of  those 
errors  also. 

JDenmaitj  in  support  of  the  judgment,  con- 
tended, as  to  the  minor  objections,  that  there 
was  no  substantial  difference  in  the  distinction 
which  had  been  taken;  and  that  such  a  direc- 
tion to  find  debts  as  was  given  by  the  writ  would 
authorise,  the  finding,  which  had  been  returned: 
and  that  the  recital  of  the  debt  did  not  con- 
troul  the  mandatory  part  of  the  writ,  and  was 
not  binding  on  the  Sheriff  or  the  Jury. 

On  the  objection  of  the  uncertainty  he  sub- 
mitted, that  in  more  modem  times,   and  since 

*  Rushion'i  case,  2  Leon.  121.  Wiatt  r.  Essingtim,  2  Ld. 
Baym.  1410.  S.  C.  Str.  637;  and  Fort.  377.  Beriie  r.  Pie- 
kering,  4  Burr.  2456.  Hovel  v.  BeynoUi,  1  Ventr.  272  and 
320.  Capkitan  r.  Piper,  1  Ld.  Rajm.  191.  Spalding  t. 
Mure,  6  T.  R.  635.  The  King  v.  Harrism  and  Co.  8  T.  R. 
608.  Cook  y.  Cox,  3  M.  <&  S.  110.  7%e  King  t.  Patrick  wi 
Pepper,  1  Leach  €r.  L.  287.  (3d  edit.)  The  King  T.  Shtr- 
rington  and  BuUdey,  2  Leaoh  Cr.  L.  678. 

1 16  Vin.  Abr.  tit.  Office  or  Inquintion,  C.  Anon.  1  Ventr. 
259.  Patlen  v.  Perbeck,  Salk.  563.  &  C.  1  Ld.  Ba3riii.d4S. 
718;  and  12  Mod.  355. 

the 


TRINtTV  TCRIC,  59  CfiO.  III.  67S 

the  old  cases  which  had  been  cited  in  support      IBIU. 
of  that  error,  a  more  liberal  mode  of  pleading  ^^^^^^ 
had  been  allowedi  and  the  ancient  strictness  no    u^otbm 
longer  prevailed,   at  least   to  a  further  extent  neKni«. 
than  to  require  that  there  should  be  a  suffici" 
ently  convenient  certainty  in  the  record,  so  that 
it  may  appear  to  the  party  and  the  Coprt,  what 
the  subject-matter  of  the  ptx)ceeding  is,    to. en* 
able  the  one  to  defend  himself,  and  the  other  to 
give  judgment      Of  the  cases  which  had  been    . 
cited  where  judgment  had  been   set   aside   for 
want   of  sufficient    particularity,    he   observed, 
that  ttone  of  them  were  founded  on  the  uncer- 
tainty of  the  paHieSj  except  those  of  The  King 
V.  Patrick  and  Pepper^  and  The  King  v.  Sherring* 
tan  and  Bulkleyy  and  those  he  distinguished  as 
being  criminal  cases,  and  therefore  not  applying 
on  a  question  of  convenient  certainty  in  a  civil 
suit;— and  in  this  caise  there  was  such  certainty, 
or  at  least  as    it  was    matter  peculiarly  within 
the  knowledge  of  the  plaintiffs  in  error,  it  lay 
with  them  to  produce  a  greater  degi^ee  of  par- 
ticularity upon    the  record,    by  pleading  with 
proper  averments  as  was  done  in  the  record  of 
extent,  in  the  case  of  The  King  v.  Sanderson  [a). 
In  this  case  the  plea  admits   the  knowledge  of 
the  plaintiffs*    The  real  question  he  submitted 
was,  whether  the  Kent  Imurance  Company  were 
recognizable  in  law  as  obligors. 

I 
Parke  in  reply,  insisted,  that  a  party  seeking 

to  recover  a  demand  was  bound  to  put  sufficient 

(a)  Wightw.  64. 
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181P.       matter  upon  the  record,  to  enable  the  defendant 

jjV^^^^  to    protect   himself  by  the   recovery  from   any 

Mdochen    future  suit  for  the  saiaae  debt;  and  that  has  not 

.neKi««.    been  done  here,  because,  if  any  of  the  unknown 

members  of  this  unincorporated  company  should 

'  hereafter  sue  the  defendant,  this  recovery  could 

not  be  pleaded  in  bar :    and  that  was  the  tnie 

ground  upon  which   the   necessity  of  sufficient 

certainty  was  put  in  the  cases  oi  Bertie  y^JPicker- 

ing^  and  fViatt  v.  Essington.     In  this  case  the 

Crown  is  the  actor,  and  has  no  right  to  set  up 

a  vicious  record,   which  may  be  productive  of 

injury  to  third   persons.      He  denied   that  the 

plea  (the  general  issue)  admitted  a  knowledge 

of  the  debt :   on  the  contrary,  it  traverses  the 

debt  and  all  the  allegations  of  the  charge. 

The  case  stood  over  for  judgment  till  the  first 
error  day  of  this  Term,  when 

The  Lord  Chancellor,  attended  by  the  Lords 
Chief  Justices  of  the  other  Courts^  and  the  Court 
oi  Exchequer^  pronounced  the 

Judgment  affirmed 


IN 
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1819. 

IN  THE  EXCHEaUER  CHAMBER. 

[Error  from  the  Court  of  Exchequer.] 

ARGUED  AT  SERJEANTST  INX 

Cwam  Abbott,  Lord  Chief  Justice^  and 
Dallas,  Li^rd  Chief  Jwrtice,  C-  B. 

1  HIS  was  an  action  of  covenant,  on  a  deed  of  a  deed  nad« 
separation  between  the    plaintiff   in    error   and  banTwihlJtfe, 
Mary  Anne  hia  wife,  of  the  one  part,  and  the  ^^x^^t^ 
of  the  other  jJart,  bearing  date  SlJSirlJ* 
%  1809,  whereby  (reciting  the  STy^l^^iM 


defendant  in  error 
the  22d  November 


marriage  and  subsisting  differences)  the  plaintiff  Sojjj""*"' 


covenanted  for  himself,  his  executors  and  admi-  j?>«wifesiioqia 
nistrators,  with  the  defendant,  to  pay  him  an  an-  J"^JP^^^?* 
nuity  of  500/.  during  the  joint  lives  of  the  plain-  "d  simid 
tiff  and  his  said  wife,  in  case  she  should  live  sepa-  chudmtere- 
rate  and  apart  from  her  husband^  and  should  take  n(8emMe)woid^ 
i>ne  of  her  children  by  her  said  husband  to  live  made  u  ood- 
rvith  her :  and  it  was  also  agreed  between  them,  a^tore  m^- 
that  it  should  be  lawful  for  her,  whenever  she  pt^re^A© 

should  ^^^ 

trary  to  the  policy  of  marriage. 

SemhU,  a  plea  to  an  action  of  covenant  on  such  a  deed,  that  tiie  wife  afterwards  lived 
aad  cobabitel  with  the  defendant  for  a  long  space  of  time,  and  then  left  him  against 
his  will  and  couseot,  and  had  ceased  to  live  or  cohabit  with  him  since,  is  a  good  plea. 

Judgment  for  plaintiff,  on  a  demorrer  to  such  a  plea,  by  the  Court  of  £arcAef  aer,  re- 
tried, on  a  writ  of  error. 


DUEAXT 
TiTUT* 
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1810.^  should  live  apart  from  her  husband,  to  take  any 
one  of  her  children  by  her  husband  which  she 
should  fix  upon,  to  reside  and  live  with  her,  ex-r 
cept  the  eldest. 

The  declaration  averred,  that  on  the  8th  Mty^ 
ISl/y  the  wife  had  discontinued  to  reside  and  live 
with  her  husband,  and  did  live  separate  and  apart 
from  him^  and  had  ever  sine?  continued  to  do 
so,  and  that  she  had  at  all  times  since  she  bad 
so  lived  separate  and  apart  from  her  husband, 
b^n  ready  and  willing  to  take  one  of  the  chil- 
dren by  her  husband,  not  being  the  eldest,  to  live 
with  her;  and  that  she  did  afterwards  fix  upon 
one  of  such  children,  named  Anguish^  and  did 
request  her  husband  to  permit  the  said  child  to 
resjde  and  live  with  her,  and  that  he  refused  to 
permit  the  said  child  so  fixed  upon  by  her,  to  re- 
side and  live  with  her« 

The  defendant  pleaded   (protesting  that  the 
said  indenture  and  the  said  declaration  were  bad 
in  law),  that  after  the  making  of  the  said  sup- 
posed indenture,  in   the  said,  declaration    men- 
tioned, and  before  the  commencement  of  this  suit, 
the  said  Mary  Anne  lived  and  cohabited  with 
the  said  George  for  a  long  space  of  time,  to  wit, 
for  the  space  of  seven  years  and  upwards,  from 
the  time  of  the  sealing  and  delivering  of  the  said 
indenture,  and  afterwards,  to  wit,  on  the  said  8th 
day  of  Mat/,  1817,  the  said  Mary  Anne,  without 
the  consent,  and  against  the  will  of  the  said 
Gporge,  ^uitt^d  and  left  the  said  George,  and  bad 

ceased 
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ceased  from  thence  thitherto  to  live  or  cohabit       1819. 
with  the  said  George  :  and  the  defendant  further      ddrast 
pleaded,  that  the  said  Anguish,  the  said  child  in      titley. 
the  said  declaration  mentioned,  was  not  born  at 
the  time  of  the  sealing  and  delivering  of  the  said 
indenture,  but  long  afterwards. 

To  that  ple^.  the  plaintiff  demurred. 

The  Court  of  Exchequer  having  given  judg-     ,^2  j^. 
ment  for  the  plaintiff,  the  defendant  brought  a  writ  Hii^Term. 
of  error:  and  the  case  now  came  on  for  argument 
before  Abbott^  Lord  Chief  Justice,  and  Dallas^ 
Lord  Chief  Justice  (C.  B.),  in  Serjeants'  Inn,  at 
the  Chambers  of  the  Lord  Chief  Justice. 

-  PeakCf  Serjeant,  in  support  of  the  errors  as- 
signed, contended,  that  the  action  could  not  be 
supported :  or  if  it  could,  that  the  plea  was  a  good 
defence;  for  that 

1st.  The  deed  being  made  in  contemplation  of 
a  future  separation  of  a  husband  and  wife,  at  the 
pleasure  of  the  wife,  it  was  contrary  to  the  policy 
of  marriage,  and  void  in  law;  and 

2dly.  That  as  the  deed  contemplated  a  separa- 
tion in  the  state  in  which  their  family  was  at  the 
time  when  it  was  made,  and  in  such  an  event  pro- 
vided for  the  maintenance  of  the  wife  and  one  of 
the  then  existing  children,  it  did  not  therefore 
apply  to  the  event  which  had  happened,  of  the 
wife  leaving  her  husband,  and  taking  with  her 
an  after-born  child. 

VOL.  VII,  Q  Q  The 


TlTLIT. 
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1819.  The  case  of  Lord  Rodney  v.  Chambers  (a),  he 

DuRANT  admitted,  was  an  authority  in  some  respects  in 
favour  of  the  validity  of  such  a  deed  as  this ;  but 
of  the  judgment  of  the  Court  in  that  case,  he 
observed,  that  it  had  been  reluctantly  given,  pro- 
fessiedly  under  the  pressure  of  authority ;  and  al- 
though this  sort  of  contract  was  there  stated  to  be 
against  the  policy  of  the  law.  Since  that  deter- 
,  mination,  he  submitted  the  principle  and  the  ge- 
neral application  of  it  had  been  much  narrowed ; 
and  first  by  what  fell  from  Mr.  Justice  Lawrence^ 
in  the  subsequent  case  of  Chambers  v.  Cauljield{p\ 
who  said,  in  allusion  to  Rodney  v.  Chambers^  '*  In 
that  case  there  was  ah  averment  that  the  sepa- 
ration was  with  the  consent  of  the  trustees.  We 
thought  there  was  nothing  illegal  in  the  parties 
agreeing  to  refer  the  question,  what  was  a  good 
cause  of  separation,  to  a  domestic  forum,  instead 
of  applying  to  the  Ecclesiastical  Court  for  a  di- 
vorce and  alimony.  The  Court  therefore  only 
decided  in  that  case^  that  a  covenant  for  separa-^ 
tion^  and  separate  maintenance,  with  the  consent 
of  the  trustees,  was  good;  not  that  a  covenant 
was  good  generally,  that  a  wife  might  separate 
herself  from  her  husband  whenever  ihe  pleased; 
for  that  would  be  to  make  a  husband  tenant  at 
will  to  the  wife,  of  his  marital  rights."  So  far 
that  case  is  ati  authority  in  favour  of  the  plamtiiT 
in  error.  In  Marshall  v.  Rutton  (c),— where  it 
was  held,  that  a  mairied  woman  separated  from  h«r 
husband  by  deed,  with  separate  maintenance,  was 
not  liable  to  be  sued  as  a  fi^me  sole^— Lord  Kenyon, 

(a)  2  East,  283.        {b)  6  East,  252.       (e)  aT.  R.  645. 

delivering 
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delivering  the  opinion  of  the  whole  Court,  said,       i^^^- 
"  That  (tlie  agreement  to  live  separate)  is  a  con-     durakt 
tract  supposed  to  be  made  between  two  parties,      titlby. 
who,  according  to  the  text  of  Liitleton,  s.  168, 
being  in  law  but  one  person,  are  on  that  account 
unable  to  contract  with  each  other;    and  if  the 
foundation  fail,  the  consequence  is,  that  the  whole 
superstructure  must    also  fail.       This   difficulty 
meets  the  plaintiff  in  limine.     If  it  did  not,  and 
the  parties  were  competent  to  contract  at  all,  it 
would  then  bepome  material  to  consider  how  far  a 
compact  could  be  valid,  which  has  for  its  object 
the  contravention  of  the  general  policy  of  the 
law  in   settling  the  relations  of   domestic    /i/e, 
and  which  the  public  is  interested  to  preserve;  ^ 

and  which,  without  dissolving  the  bond  of  mar^ 
riage,  would  place  the  parties  in  some  respects 
in  the  condition  of  being  single,  and. leave  them, 
in  others,  subject  to  the  consequences  of  being 
married ;  and  which  would  introduce  all  the  con- 
fusion and  inconvenience  which  must  necessarily 
result  from  so  anomalous  and  mixed  a  character. 
In  the  course  of  the  argument,  some  of  those  dif- 
ficulties were  pointed  out,  and  it  was  asked, 
whether,  after  such  an  agreement  as  this,  the 
Temporal  Courts  would  prohibit,  if  eitlier  of  the 
parties  were  to  sue  in  the  Ecclesiastical  Court  for 
the  restitution  of  conjugal  rights?  Whether  the 
wife,  if  she  committed  a  felony  in  the  presence 
of  her  husband,  would  be  liable  to  conviction  ? 
Whether  they  could  be  witnesses  for  and  against 
each  other  ?  Whether  they  could  sue  and  take 
each  other  in  execution?     And  niaiiy  other  qucs- 

Q  Q  2  tions 
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^^  tions  will  occur  to  every  one,  to  which  it  will  he 
impossible  to  give  a  satisfactory  answer.  For  in- 
stance, it  may  be  asked,  How  it  can  be  in  the 
power  of  any  persons,  by  their  private  agree* 
ment,  to  alter  the  character  and  condition  which 
by  law  results  from  the  state  of  marriage,  n>hile 
it  subsists,  and  from  thence  infer  rights  of  ac- 
tion, and  legal  responsibilities,  as  consequences 
following  from  such  alteration  of  character  and 
condition  ?  or  how  any  power  short  of  that  of  the 
Legislature,  can  change  that  which  by  the  com- 
mon law  of  the  land  is  established  as  the  course 
of  judicial  proceedings  ?"  In  Beard  v.  JfFebb  (a), 
on  a  question  whether  a  womaii  could  be  sued 
in  the  Courts  of  JVestminster  Hall,  as  a  f6me 
sole  trader,  on  the  custom  of  London,  Lord  Eldon 
adopted  the  same  line  of  argument :  and  that  case 
was  decided  before  the  determination  of  Marshall 
v.  Rutton.  In  Wilkes  v,  JVilkes  Ql),  Sir  Thomas 
ClarkCj  Master  of  the  Rolls,  refused  to  decree  that 
the  husband  and  wife  should  live  separate,  accord- 
ing to  articles  of  separation,  though  he  carried 
other  parts  of  the  deed  into  execution.  In 
Fletcher  v.  Fletcher  {c),  Mr.  Justice  Buller,  sit- 
ting for  the  Chancellor,  refused  to  decree  a  spe- 
cific performance  of  articles  of  separation,  where 
the  wife  had  returned  to  her  husband,  and  co- 
habited with  him  for  some  days,  and  (dismissing 
the  original  bill)  upon  a  cross  bill,  ordered  the 
articles  to  be  delivered  up  and  cancelled.    The 

(«)  2  Bos.  &  Pul  98.  (c)  3  Bro.  C.  C.  619,  w 

(b)  2  Dick.  791.  notU. 

reasoning 
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reasoning  of  the  Lord  Chancellor  (Lord  Rosslyn)^  ^^\9. 
in  pronouncing  the  decree  in  the  case  of  Lcgard 
V.  Johnson  (a),  is  in  many  respects  very  apphcabli^ 
to  this  case,  and  his  comments  on  the  various 
authorities,  also  tend  to  shew  that,  in  his  opinion, 
deeds  of  this  nature  are  nojt  to  be  encouraged, 
and  that  Courts  of  Equity  are  not  competent  to 
give  effect  to  3uch  deeds,  as  against  the  husband. 

The  doctrine  upon  which  the  decree  in  that 
case  was  founded,  and  all  the  cases  are  there 
brought  under  consideration,  is  very  material  as 
applying  to  the  present.  The  Lord  Chancellor 
observes,  in  delivering  his  reasons,  "The  first  is  a 
general  question,  whether,  taking  it  in  the  largest 
extent,  a  suit  in  Equity  is  competent  to  give 
effect,  by  the  aid  of  this  Court,  to  a  deed  of  se- 
paration between  husband  and  wife  ?  To  state 
the  case  as  a  general  question  fairly,  I  must  suj)* 
pose  articles  of  separation,  from  discordant  tem^ 
ptrsy  without  reproach  either  on  the  one  side  or 
the  other.  Can  I,  under  such  circumstances,  find  a 
xrase  to  entitle  the  wife  to  2l  personal  decree  against 
the  husband  ?  /  cannot  state  the  transaction  to 
be  higher  in  point  of  lazv  than  a  personal  con- 
tract  stante  matrimonio  between  the  husband  and 
wife;  but  I  must  go  farther,  and  consider  that 
contract  a  separation  by  which  they  exclude  and 
exonerate  one  another,  as  far  as  they  can,  from 
the  rights  and  duties  arising  from  matrimony. 
The  common  laxv  will  not  enfertain  a  suit  upoji 
contract  by  a  wife  against  her  husband.     Such  a 

(a)  3  Vc8.  358. 

Q  Q  3  contract 


584  '  CASES    IX   THE    EXCHEQUER, 

1819.       contract  is  incapable  at  law  of  producing  any 
^^"^^'^^      action.      The  Ecclesiastical  Court,  according  to 

DUHANT  ....  .  . 

V.         the  jurisdiction   of  this  country,   has  exclusive 
cognizance  of  the  rights  and  duties  arising  from 
the  state  of  marriage.      Therefore  I  am   com- 
pletely at  a  loss  to  discover  an  Equity  to  control 
the  common  law,  and  admit  a  suit  between  kus- 
band  and  wife  upon  a  persojial  contract  (the  case 
I  am  now  putting)  and  supersede  the  exclusive 
jurisdiction  of  the  Ecclesiastical  Court  by  enter- 
ing into   the   consideration  of  it.      In   looking 
through  the  cases  from  the  time  the  reports  com- 
menced to-  be  tolerably  accurate,  soon  after  the 
Restoration,  when   the  jurisdictions  were   again 
established,  I  find  tha,t  not  an  idea  of  that  kind 
was  entertained  in  that  famous  case  of  JVhor- 
wood  V.  JVhorwood  («),   in    any  account   of  it. 
Soon  after  the  civil  war  there  had  been  a  decree 
by  the  Lords  Commissioners.     There  being  no 
Ecclesiastical  Court,    the   jurisdiction    by  some 
way  or  other  got  here.     After  the  Restoration, 
when    the  jurisdictions    were  established    again, 
the  decree  of  the  Commissioners  was  to  be  re- 
viewed.    Lord  Clarendon  was  assisted ;  and  after 
great   discussion,  it  ended  in  throwing  the  case 
back  for  the  decision  of  the  competent  jurisdic- 
tion.    The  next  case  is  Mildmay  v.  Mildmay^  {h) 
soon  afterwards :   Lord  Nottingham  would  nqt  en- 
tertain any  jurisdiction  upon  a  contract  between 
husband  and  wife;  and  in  Hincks  v.  Nelthorpe{c) 
a  demurrer  was  put  in  to  the  discovery,  upon  the 

(a)  1  Rep.  Cb.  118.    1  Ch.         (b)  1  Vera.  53.    -2  Ch.  Ca. 
Cas.  250.  Kep.  Temp.  Finch,      402. 
1^3-  (c)  1  Vera.  204. 

ground 


TajNlTY  T£UM»  59  GEO.  III.  ^ 

^ound  that  it  was-  not  a  matter  properly  cxa-      y^^!^ 
ininable  or  relievable  in  this  Court :  and  the  de-     du«aii'i 
murrer  was  allowed,   and   the  jurisdiction   dis-      titut. 
affiriped.    In  the  Qpinipn  Lord  fJardwicke  g;aye 
inIfuidy.Head(^a),  there  is  the  same  opinion  of 
the  defect  of  jurisdiction  in  the  general  c^e  in 
this  Court :  and  he  observied»  that  where  the  Couft 
had  interfered,  they  had  ytvy  jinwillii^gly  acted 
at  all.    Those  cases  to  whfgh  he  fjdludes^  where  the 
Court  had  ^cted  ift  allf  sta^d  vnder  three  heads : 
where  a  thirfi  party  had  intervened,  and  it  was 
not  only  between  the  husband  and  wife^    A  third 
party  binding  himself  to  indemntfy  the  husband 
cgainst  the  debts  qf  the  wtfe,  the  interest  of  that 
party  raises  a  consi4eration  for  that  party,  be- 
tween whom  and  the  husband  there  might  be  a 
contract,  and  with  rc^gard  to  whom  he  might  bii^d 
that  party  to  himself.     That  was  the  case  of 
Seeling  v.  Crawley  (A).    The  circumstances  there 
were  a  little  favorable.    The  third  party  was  fa- 
ther to  the  wife.    He  bound  himself  to  indem- 
^lify  the  husband.    The  next  case,  Augier  v.  Au'- 
gier(c%  is  governed  by  the  same  circumstance; 
but  other   circumstances  were  also  interposed, 
which  in  point  of  expedience  recomn^ended  the 
case  considerably  to  the  attention  of  the  Court. 
,A  suit  for  separat^ion  had  proceeded  in  the  Eccle- 
siastical Court  for  bad  usage  &c.    That  depend- 
ing, an  interposition  of  friends  had  taken  place. 
The  suit  was  compromised  in  the  Ecclesiastical 
Court;  and  upon  the  consideration Df  that  com- 

<a)  3  AtL.  206. 647.      (6)  2  Vern.  386.      (c)  Pre.  in  Ch.  400. 

<iq4  promise^ 
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1819.  promise,  thej^e  being  also  a  thi?*d  party  there^  the 
DuRANT  'Jecree  directed  the  husband  to  pay  conditionally, 
and  a  full  security  was  given  to  the  husband. 
Certainly  neither  of  these  cases  can  be  quoted  as 
an  authority  that  this  Courts  upon  the  general 
and  simple  question  between  husband  and  wife^ 
can  entertain  a  suit  upon  a  contract  in  which  the 
wife  only  claims  a  separate  maintenance  against 
the  husband.  The  other  cases  which  I  do  not 
state,  are,  where  a  fortune  accrued  to  the  wife 
after  separation^  and  an  application  was  made  to 
this  Court  upon  a  very  plain  ground^  that  some 
provision  should  be  made  for  her  out  of  a  fortune 
coming  under  those  circumstances.  The  princi- 
ple is  plain,  if  it  happens  from  the  situation  of 
the  parties  that  they  cannot  enjoy  in  common 
that  which  would  maintain  both:  it  would  be 
very  hard  that  the  party  from  whom  it  mooes 
should  lose,  and  the  other  should  gain  the  whole 
benefit.  Another  case,  in  which  the  Court  may 
take  into  its  consideration  the  rights  and  duties 
arising  from  the  relation  of  marriage,  is  where 
the  property  is  only  to  be  sued  in  this  jurisdic^ 
tion — where  a  trust  is  created,  and  there  is  no 
coming  at  it  by  the  common  law.  Tliat  was  the 
case  in  Sidney  v.  Sidney  (ff),  and  •the  other  case 
quoted  in  the  note  upon  that  case,  where,  as  a 
ground  to  give  effect  to  articles  made  upon  mar- 
riage, tliis  Court  considered  the  estate  vested 
according  to  the  articles ;  and  the  husband  having 
used  the  estate  as  he  ought  not  to  have  done,  and 
as  he  could  not  have  done  in  point  of  law,  if  the 

(a)  3  P.  Wms.  260. 

articles 
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articles  had  been  completely  executed  prior  to  the       isio. 
marriage.'*    His  Lordship  also  observed  ia   the     du^^^^ 
same  case,  that  he  had  met  with  i)o  case  except  that  *• 

ofGuth  v.Guth  to  entitle  the  Court  to  hold  such 
a  jurisdiction;  and  that  before  he  should  decide 
according  to  that  case,  he  should  wish  for  a  further 
account  of  it,  as  his  opinion  inclined  against  it. 
In  the  case  of  Lord  St.  John  v.  Lady  St.  John{a\ 
the  Lord  Chancellor  disapproves  of  the  cases  of 
The  King  v.  Mead,  (b)  Guth  v.  Guth,  (c)  and 
Lord  Rodney  v.  Chambers  (rf),  and  all  the  dicta 
favoring  the  result  of  those  cases  ;  and  he  consi- 
ders those  of  Beard  v.  fVebb  (e)  and  Marshall  v. 
Jtutton  (/),  as  good  law.  His  JU>rdship  there  gives 
a  strong  intimation  of  his  opinion,  that  such 
contracts  are  not  binding,  because  not  permitted 
by  the  law,  and  that  they  ought  not  to  be  the 
foundation  of  an  action  or  suit  in  £quity.  In  the 
recent  case  of  JVorrall  v.  Jacob  (g)y  the  Master 
of  the  Rolls  declared  that  the  Court  would  not 
carry  into  execution  articles  of  separation.  Upon 
all  these  authorities  he  submitted  the  deed  of 
separation  in  this  case  was  void.  Then,  he  con- 
tended, th^t  the  cases,  which  appeared  to  sup- 
port the  decision  in  Lord  Rodney  y.  Chambers, 
were  distinguishable  from  the  present.  The  case 
of  Seeling  v.  Crawley  (h)  was  that  of  an  agree- 
ment between  the  husband  and  the  wife's  father 
for  returning  the  wife's  portion  (for  a  valuable 
consideration),  moving  from  the  father.     In  iVi- 

,  (a)  11  Vcs.  526.  •     (e)  2  Bos.  &  Pul.  93. 

(b)  1  Burr.  642.  (/)  0  T.  R.  545. 


<c)  3  Bro.  €.  C.  614.  (g)  3  Mori?,  268 

(d)  i  East,  283.  (A)  2  Vera,  386. 
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1819.  cholls  and  Darners  v.  Danwrs  (a)  there  w^  no- 
jHRjkwt  thing  applicable  to  the  determination  of  a  xjues* 
tion,  whether  a  deed  of  sTeparation  were  valid : 
and  in  Oxcndan  v.  Oxendon  (Jb)  the  decree  i^as 
merely  for  maintenance  out  of  the  marriage  por- 
tion, where  the  wife  had  been  compelled  by  the 
husband's  cruelty  to  separate  from  him,  till  C07 
habitation.  The  case  oiAugier  v.  Jugier{c)  jsras 
expressly  denied  by  the  Lord  Chancellor,  in  making 
it,  to  be  a  decree  of  alimony  and  separation.  He 
said  it  was  merely  to  supersede  the  necessity  of 
a  suit  for  alimony*-nmerely,  in  short,  in  further- 
ance of  what  the  law  wou}d  have  compelled  in 
case  of  ill  treatment  of  the  wife  by  the  husband : 
and  as  to  Gawden  v.  Draper  (d)  the  Court  said  in 
the  principal  case  (Lord  Rodney  v.  Chambers^  that 
that  decision  did  not  go  the  length  contended  for. 

On  the  second  point,  he  submitted,  that  if 
such  a  deed  were  valid,  under  any  circumstances, 
it  would  not  be  so  under  those  of  this  case,  as 
children  were  bom  after  the  deed  was  made;  which 
wwith  the  subsequent  cohabitation  would  render 
the  deed  void :  and  that  doctrine  was  deducible 
from  the  case  of  Fletcher  v.  Fletcher.^  Upon  the 
whole  therefore  he  submitted  that  this  judgment 
ought  to  be  reversed. 

Puller,  in  support  of  the  judgment,  submitted, 
that  this  was  a  pure  question  of  strict  law :  and 
that  it  was  fully  and  solemnly  settled  by  the  case 
of  Lord  Rodney  w  Chambers^  after  the  most  ela- 

(o)  2  Vera.  671.  (e>  IVe.  in  C\L4M. 

(f)  Ibid.  403.  («0  S  Vwlr.  817. 

borate 
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"borate  discussion,  that  the  legality  of  such  a  deed       1619. 
had  been  long  established  by  a  series  of  author     i^^^^wt 
rities  not  to  be  shaken— that  this  sort  of  contract      iy„*,^, 
was  in  effect  nothing  more  than  a  provision  for 
any  other  separate   property  of  the  wife,  to  be 
exclusively  enjoyed  by  her.     Having  very  parti- 
cularly adverted  to  the  judgment  of  the  Court  in 
that  case,  he  observed,  that  the  legality  of  the 
sort  of  contract  being  there  so  completely  recog- 
nized, the  principle  could  not  be  impugned  by 
any  of  the  dicta  which  had  been  cited  from  some 
of  the  cases  in  the  Court  of  Chancery.     In  this 
case  it  would  be  most  material  to  keep  in  mind, 
that  in  the  deed  in  question  the  parties  treated, 
through  the  medit^im  of  a  trustee,  a  circtrmstance 
which  had  been  in  all  the  cases  considered  as 
operating  strongly  in  favour  of  its  establishment; 
and  the  Courts  of  Equity  have  held  themselves 
bound  when  a  trustee  had  been  made  party,  where 
otherwise  they  might  not.     The  questiofi  however 
would  depend  upon  the  weight  of  authority  on 
either  side.     There   can   be   no  doubt  that  this 
sort  of  contract  was  considered  to  J^e  binding  in 
law  down  to  very  recent  time^  and  its  legality 
waa  fully  recognized  in  Courts  of  Equity.    The 
case  of  Guth  v.  Guth  is  a  very  strong  authority 
to  shew  that,  as  against  the  husband,  a  Court  of 
Equity  "  will  enforce  an  agreement  for  a  separa- 
tion upon  a  bill  filed  by  the  wife,  though  the  hus- 
band has  declared  his  readiness  to  take  her  home 
again."    The  case  of  Fletcher  v.  Fletcher  appears 
even  by  the  very  short  note  of  it  to  have  been 
one  where  the  husband  had  made  out  a  strong 
equitable  case  in  his  favor,  which  would  be  al- 
ways 
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1819,       ways  a  sufficient  answer  to  a  suit  in  a  Court  of 
^^^^     Equity.    In  this  case  however  the  defendant  in 
error  stands  on  the  covenant  in  the  deed  of  the 
defendant  in  a  Court  of  Law ;  and  the  equitable 
decisions  which  have  been  cited  in  opposition  to 
this  claim,  do  no^t  affect  the  proposition  on  which 
it  is  founded,  that  such  covenants  may  be  reco- 
vered upon  at  law :  and  he  relied  upon  the  cases 
cited  in  that  of  Lord  Rodney  v.  Chambers^  as  well 
as  the  principal  case,  from  all  of  wliich,  he  con- 
tended, the  authorities  cited,  as  militating  with  that 
doctrine,  were  entirely  distinguishable,  noj  only  as 
being  cases  proceeding  upon  the  equities  of  the 
parties,  but  in  their  facts  and  circumstances.     He 
further  urged,  that  it  was  incumbent  on  the  plain- 
tiff in  error  to  shew  that  the  contract  was  illegal, 
in  order  to  avoid  it;  and  that  the  question  should 
be  considered  as  if  there  had  been  a  decree  of  the 
Ecclesiastical  Court  for  separation  propter  sisvi- 
tiam.     In  Beard  v.  fVebb  and  Marshall  rv.  Rut  ton 
the  question  was,  whether  the  contract  superseded 
the  authority  of  the  Ecclesiastical   Court?  And 
those  cases  could  not  be  applied  to  a  question  of 
validity  of  the  contract.     He  therefore  submitted, 
.  that  the  judgment  of  tlie  Court  of  Exchequer 
should  be  affirmed. 

The  opinions  of  the  two  learned  Chief  Justices, 
before  whom  the  case  was  argued,  having  been 
in  the  mean  time  signified  by  them  to  tlie  Lord 
Chancellor,  the  Court  of  Error  on  this  day  ^ 


Reversed  the  Judgment. 
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.  IN  THE  EXCHEQUER  CHAMBER. 

[Error  from  tlie  Court  of  Exchequer.] 


ARGUED  AT  SERJEANTS'  INN. 

Coram  Abbott,  Lord  Chief  Justice^- ^nd 
Dallas,  Lord  Chief  Justice^  C.  B. 


Court  v.  Partridge  and  Wife,  Adinmistra-        MjSi. 
..   trix,  &c. 


The  defendant,  in  this  case,  against  whom  judg-  Counts  on  |w; 
inent  was  ifiven  on  the  demurrer,  in  the  Court  of  miiueftait 

Ti       »  ''a    t  t  •         n  1         may  be  joined 

JLxchequerj^  brought  a  writ  of  error  upon  that  wiui  counts  •• 
judgment,  which  was  argued  by  sotes,  given  u» 

the  adminis- 


LittledaUf  on  the  ejrors  assigned,  and  by  the  death  of  ^ 

the  intestate, 

becaose,  where 

when  recover- 


Chitiy,  in  support  of  the  judgment  of  the  Court  ^djllhe 


amount 


below.  221"'*'^ 

Judgment  OB 

[The  arguments  and  authorities  relied  upon  on  iJfiJmST'S** 
either  side  are  fully  stated  in  the  report  of  the  ®^'®'- 
original  discussion  upon  the  demurrer.] 

The  Court  now 

Affirmed  the  Judgment. 

•  Partridge  and  Wife  v.'  Ccwrt,  ante,  vol.  ▼.  p.  412. 

Robinson 
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WedmiMdmf/  ^  BoBIKSOIT  V.   LyALL- 


TUmmerQn  THE  plamtifl>  a  ship  chandler  at  Portsmouth^ 
SSefyrmo^  brought  the  present  action  against  the  defendant, 
iolkemaMUr^  ft  ship  OMmcr  in  London f  to  recover  a  sum  of 
theii^Miry'  vooney^  fumishcd  to  the  master  to  pay  seamens' 
^p)' after  wages  and  other  debts,  contracted  by  the  master 
bMin]^K«ik  ^of  necessaries  for  the  use  of  the  ship,  at  the  re^ 
SSTeon^  of  y ^**  ?/"  '*^  master,  whilst  in  the  port  of  Ports- 
ennir to«^  i»(wM,  upou  her  release  from  quarantine,  on  her 
'^■J^jJ^'  retkim  to  Englandy  after  an  absence  of  four  years 
it-on  ^^d"^h^^f>  during  which  she  had  been  hired  in 
Umt  groond  of  his  Majesty's   Transport  Service.     Some   of  the 

objection— set  J       J  r 

adde,  and  f er.  dcbts  at  Portsmouth  so  discharged  by  the  plaintiff 
for  pUinUff,     wcrc  Contracted  on  the  outward  voyage. 

fobjecttoan  ^    ^ 

award  of  what 

fouDd  to  be  It  was  in  evidence  on  the  trial  of  the  cause, 

cfMdfy  nse  of  before  Mr.  Justice  Holroyd  and  a  special  Jury,  at 
*  ^**** '  the  .  last  Assizes  for  Hampshire,  that  the  ship 
having  received  the  orders  of  the  Transport  B#ard 
to  proceed  from  Portsmouth  to  Deptford,  the 
master  was  obliged  to  have  recourse  to  the  plain- 
tiff for  money  to  pay  the  seamens'  wages  &c., 
Portsmouth  being  a  port  of  discharge,  and  to  pay 
tradesmens'  bills,  and  the  plaintiff  advanced  the 
money  for  which  the  action  was  brought :  and  it 
was  proved  by  the  master  (who  had  been  released) 
that  it  had  been  applied  to  the  use  of  the  ship. 

It  was  objected  at  the  trial  that  these  were 
voluntary  advances  in  England:   and   that  the 

master 
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master  could  not  render  the  owner  liable  even  for       tBl9. 
necessaries  without  his  consent;  and  upon  that    mT^^"^^ 
objection  the  learned  Judge  nonsuited  the  plain*  «• 

tifiv  giving  leave  to  move  to  set  it  aside  and  enter 
a  verdict  for  the  defendant,  if  wrong  in  point  of 
law* 

Cansewas  now  shewn,  against  a  rule  which  had 
been  obtained  for  that  purpose,  by 

Gaseicc  and  Carter,  who  contended,  that  the 
money  having  been  proved  to  have  been  advanced 
by  the  plsuntifF  for  the  use  of  the  ship,  and  so  ^ 

applied,  the  plaintiff  was  entitled  to  recover: 
citing  Rocker  v.  Busier  {a),  in  which  Lord  £/• 
lenborough  ruled  that  the  owner  is  liable  for 
goods  and  money  supplied  to  the  Captain  for  the 
necessary  use  of  the  vessel^  and  that  the  master 
was  a  competent  witness  to  prove  the  plaintiff  *s 
case  (&),  and  he  had  besides  been  released. 

Pell^  Serjt.  and  JB.  Lawes,  endeavoured  to  sup- 
port the  lionsuit,  submitting,  that  altliough  in  a 
foreign  port  an  owner  would  be  liable  for  goods 
furnished  for  the  use  of  the  vessel  through  the 
iuiaster;  yet  if  furnished  in  an  English  port  he 
would  not:  the  reason  being  that  the  liability  in 
the  former  case  was  founded  on  the  necessity  of 
the  thing ;  but  that  in  the  latter,  where  there  was 
no  such  necessity,  the  owner  should  be  applied  to, 
and  nothing  but  his  orders  or  consent  would  make 
liim  liable. 

(a)lSUurLN.P.R.2t  (i)£vajiiT.mfliam,7T.R.481,ii« 

The 
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1819.  The  Court,  holding  the  owner  liable  for  all  sucb 

money  as  had  been  advanced  necessarily^  made 
the 

Rule  absolute— >  for  setting 

aside  the  nonsuit : 
The  verdict  to  be  entered  for 
the  plaintiiT  for  such  sum 
as  should  be  awarded  to 
be  due  for  searoens'  wages. 


IM  Jmk. 


Ex  parte  the  Inhabitants  of  the  Parish  of 
Henllan  (Denbighshire),  in  the  Matter 
of  an  Insuper,  for  Arrears  of  Taxes  in  the 
Parish. 

If  there  b«       CLARKE  had  obtained  a  rule,  calUnff  on  the 

two  collector! 

oftazes  ap-  Attomey-Ccneral  to  shew  cause  why  the  Coramis- 
the  43d  Geo.  sioncrs  for  the  affairs  of  Taxes,  acting  for  the  di- 
».  IS.  for  a  till,  vision  of  Isaledy  in  the  county  of  Denbigh^  in 
§ie€omniift-^  the  Said  Order  mentioned,  should  not  proceed  to 
oDc^UiDa^of  make  a  re-assessment  upon  the  parish  oi  Henllan 
SliieSA?Up-  I^^fi  otherwise  Lower  Henllaity  of  the  several 
SSTfoJ^th^,  s^^n^s  ^f  39/.  19^-  8rf.  for  land-tax  for  1815;  299/. 
liwJPWifc'  9^.  8  J.  assessed  taxes  far  1815;  212/.  10^.  W.  for 
•n^.?>«y«^-  property 

cordiDgly  col-  r     r      ^ 

Icct  thetaxea 

separately  from  the  several  inhabitants  of  their  respective  divisions— >in  case  of  a  defici- 
ency in  the  amennt  of  the  taxes  collected,  through  the  miscondoct  of  eUker^  the  wMe 
fvUk  mast  be  re^assessed,  and  not  the  particular  district  the  coUector  of  which  ksi 
misapplied  the  money ,  and  front  the  collection  of  whose  taxes  the  deficiency  art»es;  >1- 
thongh  the  taxes  of  other  division  have  been  collected  and  paid  over  to  nie  rtceirrr* 
general,  the  appoiniment  being  held  l>y  the  Court  to  be  considered  as  one  appointment 
of  two  for  ikevaritkf  which  would  be  valid  under  the  act,  and  not  of  one  for  each  sob' 
division,  which  would  be  invalid— tlie  converse  of  Uie  decision  in  the  case  of  Bori  v*  - 
Digby  and  otkerSy  i  Bos.  Sc  Pul.  N.  R.  1^81. 

If  alBdaviti  ran  to  a  very  impertinent  and  nnnecessary  length,  the  Conrt  will  make  the 
party  filing  them  pay  a  proportionate  part  of  the  costs. 
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property  tax  for  1815;  47/.  7^.  lOrf.  for  land-tax  i8io. 
for  1816;  and  267/.  17^.  4rf.  for  assessed  taxes  for  ex parte 
18j6,  the  amount  of  the  deficiencies  of  Owen  Henllau. 
Owens^  collector  of  Lower  Henllan^  of  the  several 
sums  of  money  before-mentioned,  in  respect  of 
the  several  taxes  for  the  aforesaid;  and  why  the 
assessment,  by  mistake  called  a  re-asscssment  of 
the  several  sums  made  by  the  Commissioners, 
about  the  25th  of  September  last,  upon  the  whole 
of  the  parish  of  Henilariy  including  the,  two  pa- 
rishes or  places  called  Lower  Henllan  and  Upper 
Ilenllany  should  not  be  set  aside  and  vacated: 
and  it  was  ordered,  that  service  of  the  said  order 
on  the  clerks  of  the  said  Commissioners  for  the 
affairs  of  Taxes,  acting  for  the  said  division  of 
Isaledj  in  the  county  of  Denbigh^  and  the  soli- 
citor to  the.Commissioners,  for  his  Majesty's  affairs 
of  Taxes,  should  be  deemed  good  service^ 

That  order  was  obtained  on  various  affidavits 
which  had  been  filed  for  that  purpose,  the  ma- 
terial substance  of  all  of  which  was,  that  the  pa- 
rish of  Henllan^  in  the.  county  of  Denbigh^  had 
always  been  divided,  for  the  purpose  of  assessing 
and  collecting  the  government  taxes,  into  two  di- 
'visions  or  districts,  viz.  Lower  Henllan  and  Upper 
-He«//fl«— that  the  accounts  of  such  taxes  had 
been  kept  separately  from  each  other^  and  two 
collectors  had  been  uniformly  appointed,  one  for 
each  district  or  pflr/>A— that  the  Commissiouers 
for  the  affairs  of  Taxes,  acting  in  and  for  the 
division  of  Isaled,  in  the  county  of  Denbigh, 
within  which  the  said  parish  of  Henllan  is  situate, 

VOL.  VII,  B  R  made 
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1819.       made  two  separate  assessments  of  property  tax 
^^^^      for  the  year  1815,  one  to  be  levied  on  tfic  Lower 
Hbnllav.     Henltan,  and  the  other  to  be  levied  on  the  Upper 
Jlenllan  ;  and  that  they  made  further  assessments 
for  taxes  for  the  year  1816,  one  to  be  levied  on 
the  said  parish  or  district  of  Lower  HetManj  and 
the  other  to  be  levied  on  the  said  parish  or  dis- 
trict of  Upper  Henllan ;    apd  duplicates  of  the 
said  assessments  were  accordingly  delivered  to  the 
collectors  of  the  said  districts  or  parishes — that 
the  duplicate  for  the  parish  of  Lower  Henllan  vfts 
delivered  to  Owen  Owens,  who  had   been  duly 
appointed  collector  of  that  district  only,  in  these 
words,  "  Collector's  appointment.— Zra/e^,  to  wit 
To  Owen  Owens,  of  Fynnonfair,  one  of  the  in- 
habitants of  the  parish  of  Henllan,  in  the  county 
of  Denbigh.'^^Jiy  virtue  of  and  in  pursuance  of  the 
powers  and  authorities  of  the  acts  of.  Parliament 
relating  to  the  duties  of  assessed  taxes,  we  whose    I 
names  are  hereunto  set,  and  seals  affixed,  being 
(amongst  others)  Commissioners  for  the  execution 
of  the  said  acts,  for  the  said  districts,  4o  hereby 
nominate  and  appoint  you  Collector  of  the  rates 
and  duties  charged  and  assessed  by  virtue  of  the 
said  acts,  for  and  upon  the  several  inhabitants     I 
and  others  of  the  parish  of  Henllan  Isaf,  in  the 
said  district,  for  the  year  ending  the  5th  April, 
1816. — Given  under  our  hands  and    seab,  the 
10th  day  of  August,  1815.—/.  fF.  Griffith,  E.  C 
Cimmbers,  Commissioners." — That  another  such 
appointment  was  made  out  in  the  same  terms,  and 
addressed  to  another  person,  an  inhabitant  of  the 
parish  of  Henllan  Uckaf,  *or  Upper  Ilenllan-^^ 

said 
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said  collectors  were  appointed  annually  in  the  i8i9. 
same  manner:  and  that  the  sz\d  Ozcen  Owens \V2iS  ^-•^^'^^ 
approved  by  the  inhabitants  of  Lmver  Benllan  as  Hbnllait, 
their  collector,  without  any  reference  to  the  in- 
habitants of  Upper  Henllan  ;  and  that  the  whole 
of  the  said  several  assessments  before-mentioned, 
to  be  made  on  the  said  district  of  Upper  Henllan, 
had  been  duly  accounted  for,  and  paid  to  the 
receiver-general  by  the  said  Robert  Davis,  the 
collector,  appointed  for  the  last-mentioned  parish 
or  district  as  aforesaid — that  about  the  year  1817 
the  said  Owen  Owens  absconded,  without  account- 
ing for  about  1200/.,  which  he  had  collected  offi- 
cially, on  account  of  the  property  and  assessed 
taxes,  in  respect  of  the  said  several  assessments 
so  made  on  the  said  parish  or  district  of  Lower 
Henllan;  and  that  about  the  25th  day  oi Septem- 
ber last,  the  Commissioners  made  a  re-assessment 
upon  the  inhabitants  of  the  whole  of  the  said pa^ 
risk  of  Henllan/ inclndmg  as  in  one  the  said  two 
separate  parishes  or  districts  of  Lower  and  Upper 
Henllan^  for  the  purpose  of  making  good  the  afore- 
said deficiency  in  the  account  of  the  said  Owen 
Owens  as  collector  of  Lower  Henllan-^tlmt  theaaid 
re-assessment  of  the  25th  day  of  September  was 
made  in  consequence  of  an  opinion  obtained  from 
his  Majesty's  principal  Commissioners  of  Taxes, 
upon  an  incorrect  statement  of  the  facts  and  cir- 
cumstances of  the  case ;  and  that  the  present  ap- 
plication  for  vacating  the  same  was  made  upon  the 
suggestion  and  with  the  approbation  of  the  said 
principal  Commissioners — that  there  are  four  over^- 

B  R  2  seers 


HsNLtAN. 
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1819.       seers  of  the  poor  appointed  in  the  said  parisfi  of 
Ex  parte      Henllun,   two  of  .whom  act  for  tlie  district  of 
Upper  HenllaVj  and  the  other  two  for  the  dis- 
trict of  Lower  Henllan;  and  separate  assessments 
liave  also  been  made  upon  the  inhabitants  of  each 
of  the  said  two  districts  or  parishes  for  levying 
the  poor  rates ;  and  two  churchwardens  have  al- 
ways been  appointed,  one  for  the  district  or  parish 
of  Upper  Henllan^  and  the  other  for  the  district 
or  parish  of  Lower  Henllan — that  the  inhabitants 
of  Upper  He7illan  paid  sixpence  in  the  pound  for 
church   rates,    while   the  inhabitants  of   Lower 
Henllan  paid  only  threepence  in  the  pound — that 
some  time  in  or  about  the  year  1787,  JVilliam 
Pierce^  who  was  at  that  time  the  collector  of 
taxes   for  the    said   parish  or  district  of  Upper 
Henllan,   was   deficient  in  his   accounts  of  the 
taxes  assessed  upon   the   district,  and    that  the 
deficiency  was  made  good  by  the  said  district  of 
Upper  Henllan  only^  the  district  of  Lower  Henltaih 
on  being  called  upon,  having  actually  refused  to 
contfibute — and   that   the  inhabitants  of  Loxver 
Henllan  were  more  opulent  than  the  inhabitants 
of  Upper  Henllan,  and  of  sufficient  ability  to  bear 
and  pay  the  said  deficiencies  of  their  own  assess- 
ments, occasioned  by  the  default  of  the  ^aid  Owen 
Owens,  their  own  collector, 

Peake,  Serjt.  and  Parke,  now  shewed ,  cause 
against  the  rule,  upon  several  affidavits  of  consi- 
derable length,  stating  in  effect^  that  the  two 
portions  of  the  parish  of  Henllan,  known  by  the 

distinction 
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distiiKition  of  the  Upper  and  Lower  End,  consti*        ipio. 
tilted  together  one  entire  parish  —  that  separate      ^""'^^^^ 
collectors  were  appointed,  solely  for  the  conve-      hckllan. 
iiience  of  collecting,  and  not  with  any  view  to 
separate  the  interests  of  the  parish  —  and   that 
the  Upper  and  Lower  Ends  of    the  parish  had, 
never  baen  called  parishes,  in  any  other  docu- 
ments  than  the  collectors'  appointments,  or  for 
any  other  purpose.     They  also  stated,  that  there 
never  had   been  separate  vestries    for  parochial 
purposes  —  that  whenever  a  general  acting  over- 
seer was  appointed,  it  was  for  the  whole  parish, 
and  the  accounts  were  not  kept  separately  —  that 
the  parish  was  always  treated  as  one  entire  pa- 
rish, in  all  rates  and  militia  ballots,  and  in   in- 
dosure  acts,  and  that  the  churchwardens  were  ap-     . 
pointed  and  sworn  for  the  parish  generally,  though 
it  was  usual,  for  the  sake  of  convenience,  to  ap- 
point a  resident  in  the  Upper  End  of  the  parish 
to  be  one,  and  a  resident  of  the  Lower  End  to  be 
the  other.     Some  of  the  affidavits  denied  that  tlu; 
appointment  of  Owens  was  without  reference  to 
the  inhabitants  of  Upper  He7illan,  and  many  in- 
stances were  enumerated  of  Ileitllan  being  con- 
sidered as  one  undivided  parish,  having  common 
jyterests. 

Clarke,  on  the  behalf  of  that  part  of  the  pa^ 
rish  called  Upper  Ilcnllan,  contended,  that  as  the 
Commissioners  hacl  j\ppointcd  a  distinct  collector 
for  that  division,  and  had  thereby  nuide  them  se- 
parate districts  oi  places  for  whidi  colltx-tors  were 

R  R   3  to 
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1819.  to  be  appointed  under  the  act  (43  Geo.  III.  ch.  99- 
^"^^"^"^  s.  IS.),  each  must  be  answerable  for  its  own  col- 
Hemjclaji.  lector :  or  that  even  supposing  the  two  collectors 
were  appointed  for  the  whole  parish,  from  the 
very  terms  of  their  several  appointments,  the  re- 
sponsibility of  the  separate  districts  was  expressly 
kept  distinct— and  that  in  a  case  like  this,  tlie 
Court  would  entertain  such  an  application  as  the 
present,  and  protect  that,  division  of  the  parish 
who  had  been  more  careful  in  the  selection  of  a 
fit  person  to  be  collector,  from  the  consequences 
of  the  negligence  of  the  other  division,  the  col- 
lectors of  which  must  have  been  kept  distinct 
for  that  sole  purpose;  for  such  a  purpose  was 
lawfu],  and  within  the  authority  of  the  Commis- 
sioners :  and  he  cited  the  case  of  Barrs  v.  Digbi/ 
and  others  (a),  where  it  was  determined,  that  if 
a  collector  of  one  hamlet,  in  a  constablewick  con- 
sisting of  several,  fail  to  pay  over  the  money 
collected,  the  particular  hamlet  whose  collector 
-  is  in  default  only  is  liable  to  a  re-assessment,  un- 
der the  20  Geo.  II.  ch.  3,  and  not  the  whole  con- 
stablewick, notwithstanding  any  supposed  hard- 
ship in  the  case. 

On  the  other  hand,  it  was  contended,  that  the 
Commissioners  had  no  authority  so  to  divide  the 
parish,  or  to  appoint  two  separate  collectors  to 
perform  the  duties  of,  and  cast  the  responsibility 
upon,  each  pretended  division — that  the  language 
of  the  statute  did  not  warrant  such  a  construc- 

(a)  1  Bos.  Sc  Pul.  N.  R.  281. 

tion, 
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tion,  and  that  such  an  appointment,  if  it  were  in  ^®i^- 
fact  made,  and  there  had  been  any  known  estab-  jg^.  ^^^^ 
lished  division  of  this  parish  of  HenllaUy  would  *'«w"'«-a«« 
therefore  be  void,  because  the  Commissioners  could 
not  appoint  more  or  less  than  two  collectors  for 
each  district  or  place.  They  submitted,  that  the 
Court  would  rather  give  effect  to  the  incongruous 
instrument  of  the  appointment^  rather  than  render 
it  null ;  and  they  insisted,  that  the  case  of  Barrs 
V.  Digby  and  others,  was  an  authority  against 
the  present  application^  as  establishing  that  the 
Court  may  notice  the  circumstance  of  the  local 
division  of  the  parish  or  place,  so  9s  to  give  ef- 
fect to  the  act  of  the  Commissioners,  notwitli- 
standing  any  objection  that  might  be  made  in 
ptoint  of  form :  and  also,  that  the  Commissioners 
cannot  appoint  more  or  less  than  two  collectors 
for  any  given  place  within  their  district,  by  the 
terms  of  the  aet  of  Parliament. 

Having  adverted  very  minutely  to  the  facts  and 
circumstances  of  tlie  case,  the  words  of  the  sta- 
tute, and  the  terms  of  the  appointment^  as  appli- 
cable adversely  to  the  rule  which  had  been  ob- 
tained, they  submitted  that  it  ought  therefore  to 
be  discliarged. 

Cur.  adv.  vult. 

Richards,  Lord  Chief  Baron. — ^The  question 
in  this  case  lies  in  a  very-siiarrow  compass.  The 
statute  requires  the  Commissioners  to  appoint  two 
persons,  to  be  collectors  for  the  respective  divi- 
sions and  places  within  their  district,  llenllan 
R  11  4  was, 
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1810*       was  one  entire  parish;   although  two  cHvisioni 
^^^^      were  made  for  certain  purposes  of  convenience 
HBMLVAir.    to  the  parish.     Two  collectors  were  appointed  for 
the  whole  parish,  and  not  four  for  the  whole  so  as 
to  afford  two  for  one  division,  and  two   for  the 
other.     It  was  therefore  said,  that  if  they  are  to 
»  be  considered  as  two  divisions,  the  appointment 

would  be  void;  and  perhaps,  if  there  were  strictly 
and  properly  two  divisions,  constituting  two  dis- 
tinct parishes,  that  might  be  true.     We  are  there- 
fore called  upon  to  see  whether  the  appointment 
cannot  be  sustained,  so  as  so  to  make  valid  every 
tiling  which  has  been  done,  and  which  otherwise 
would    be  void.      There  are  certainly  two   col- 
*       lectors  appointed  for  what  is  really  a  single  pa- 
rish.    And  as  w^e  must  presume  that  the  Conimis* 
sioners  intended  to  make  a  good  appointhieut, 
we  must  consider  that  they  appointed  both  the 
collectors  for  the  entire  parish;  although   they 
have  by  mistake  called  each  division  of  the  whole 
a  parish,  those  divisions  having  been  merely  made 
for  the  sake  of  convenience,  that  one  collector 
might  collect  for  one,  and  the  other  for  the  other 
division.     Now,  we  find  from  the  case  in  the  Com- 
mon  Pleas  (a),  which  was  cited  in  the  course  of 
the  argument,  that  the  Court  there  thought  they 
might  give  effect  to  the  appointment  of  the  Com- 
missioners, although  it  was   not  strictly  fonnal 
and   regular,   and  they  accordingly  put    a  con- 
struction upon  the  appointment  of  sixteen  col- 

ifl)  Barrs  v.  Digby  and  others,  1  Bos.  &  Pul.  N.  R.  287. 

lectors 
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Sectors  for  a  constablewick,  consisting  of  eight       1810. 
different  hamlets,  which,  with  reference  to  the  ^  ^P^ 
act  of  Parliament,  made  it  valid  and  effectual,     HhtnuLN. 
as  being  in  fact  substantially  consistent  with  the 
law* 

On  the  same  principle  as  the  Court  proceeded 
t)n  in  that  case,  we  think  we  may  determine 
this;  and  as  they  held  there,  that  where  the  sla-^ 
tute  had  required  the  appointment  of  two  col- 
lectors, and  no  moj^Cf  it  must  be  intended  that 
the  Commissioners  had  appointed  two  for  each 
hamlet,  and  not  sixteen  for  the  constablewick^ 
so  here,  where  the  act  directs  that  two  shall  be 
appointed  for  every  place,  and  not  one,  we  must 
infer  that  the  Commissioners  meant  to  appoint 
two  for  the  whole  parish,  as  they  might  legally 
do,  and  not  one  for  each  division^  which  they 
could  not  legally  do.  Taking  it  therefore  that 
the  Commissioners,  not  meaning  to  make  a  void 
but  a  valid  appointment,  and  that  they  consti- 
tuted both  the  collectors  as  for  the  whole  parish, 
but  for  the  sake  of  convenience  in  the  collec- 
tion, directed  that  one  should  collect  for  one  part 
and  the  other  for  the  other,  as  *  mere  matter  of 
arrangement,  in  that  view  these  Commissioners 
have  made  a  good  and  legal  appointment  under 
the  act  In  the  mode  of  doing  this,  their  clerk 
made  a  formal  mistake  in  "the  terms  of  the  du- 
plicate ;  but  still,  whdn.we  see  what  the  intention 
of  the  Commissioners  was,  we  must  hold  it  to  be 
in  law  but  one. appointment. 

The 
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1819.  The  consequence  of  that  is,   that  this  Bnle, 

Ex  paru     ^hich  calls  for  a  separate  re-assessment  on  the 
Hekllam.    lower  part  of  the  parish^  must  be  discharged. 

Rule  discharged* 

'  From  the  manner  in  which  the  Court  adverted 
in  this  case  to  the  unnecessary  length  and  num- 
ber of  the  affidavits  filed  in  opposition  to  the 
Rule,  it  becomes  proper  to  notice,  that  they  in- 
timated a  determination  that  in  any  other  such 
case  they  would  make  the  party  pay  the  costs 
occasioned  by  the  obtruding  so  much  useless  mat- 
ter  upon  the  time  of  the  Court  and  tli*  suitors. 


Tuetikff,     Lowe,  surviving  Partner  of  Wyatt  v.  Egintok, 
^■^^^"^^  Demurrer. 

PiMNitiv.     The  declaration  (in  covenant)  stated,  that  by  in- 
Pteatoanac-  denture  of  26th  il/flrc/i,  1796,  defendant  bargaiu- 

Uon  of eoventnU  .  ,    . 

that  plaintiff  ed,  sold,  assigned  &c.  certain  premises  to  plaiii- 

d^aid^au  and  tiff  and  his  partner  for  a  term  of  years,  for  sc- 

duantoex-'  curiug  400/.  and  interest  on  25th  September  fol- 

position  deed,  lowiug,  and  such  sums  as  should  be  paid  by  them 

held  ill  once-    .       ,  .  ^      .  r  ^v.  • 

nerai  demur-    m  the  mean  time  for  msurance  ox  the  premises— 
Breach. 

Defendant  pleaded,  1st,  payment—  2dly,  a  set 
off— and.adly,  that  being  a   trader  within  the 

bankrupt 


rer* 
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bankrupt  laws;  land  insolvent,  on  the  31st  May^       ibi9. 
J  816,  he  proposed  to  plaintifF  and  the  rest  of  his       j^^,  • 
creditors  to  execute  a  deed  of  composition,  which     ^i^^^ 
was  afterwards  prepared   and  executed   by  the 
other  creditors  of  the  defendant — that  it  was 
understood,  arranged,  and  agreed  between  the 
defendant    and    the  plaintifl^    that    the ,  plain* 
tiff,  as   one  of  the  creditors  of  the  defendant, 
should  and  would  execnte  that  deed  in  common 
with  the  defendant's  ether  creditors— and  that 
defendant,  confiding  in  such  agrreement,  executed 
the  deed,  as  did  all  the  other  creditors  except  liie 
plaintiff.  •     ., 

And  4thly,  that  in  consideration  of  the  pre- 
mises &c.  the  plaintifF  agreed  with  the  defendant 
to  accept  and  enter  into  the  said  arrangement,  and 
take  the  benefit  of  the  same,  and  of  the  said  in- 
denture, in  common  with  the  other  creditors :  and 
also  in  consideration  that  defendant  would  also 
deliver  to  plaintiff  a  certain  picture  of  great  va- 
lue (to  wit,  500/.)  :  and  further,  that  confiding  &c» 
defendant  did  deliver  said  picture  to  said  plain- 
tifF. 

And  5thly,  that  after  the  said  sum  of  money 
accrued  due,  and  before  the  exhibiting  the  bill  of 
plaintifF,  on  the  16th  July,  1816,  defendant  de- 
livered to  plaintifF  a  certain  picture  &c,  in  full 
satisfaction  and -discharge  of  said  sum  of  money 
&c.,  which  said  picture  said  plaintifF  accepted  and 
received  in  full  satisfaction  and  discharge  of  the 
said  sum  &c.  > 

The 
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The  pl^iDtsff  replied,  joining  iseue  on  tbelSrst^ 
seconds  and  last  pleas,  aiKl  as  to  the  third  and 
fourth  pk;46  demurred. 

Qampbellf  in  support  qf  tlie  denxurrer,  con- 
tended^  dfiat  unless  this  plea  amcmnted  to  that  of 
accoi^  with  satisfaction^  it  would,  not  be  a 
good  plea  to  an  action  in  covenant.  In  this  case 
there  had  been  no  deed  of  .com position  entered 
into  'by  the  plaintifF,  and  as  the  duty  accrued  by 
deed,  it  could«not  be  avoided  but  by  matter  of  as 
high  a  nature-— Co ?i?^.  Dig.  tit.  Accord  (A.  2.)— 
that  nothing  short  of  satisfaction  could  be  .pleaded 
in  bar  to  this  action,  whcce  t\}fi  c^uty  .accrued  by 
thq  deed ;  and  he  cited  filafca's^  ca^f  (^)  9^  iwrj(e 
V,  IVaghoxn  (b).  The  mai^tei^tpf  tl)is  p4ea.:at 
the  utmost  would  be  but  .accpfgd;  .^ithout  ^^r 
tisfaction,  as  in  the  case  of  Prfstojj^  v.  CUHsf^ 
ffias  (c).  In  Drake^v^  Mitc/ieUandx>th^K^y(4) 
it  was  held,  that  a  plea  to  a  <lecla(i:ation  in  ^vf^ 
nant  that  ;^  bill  of  eKchaujga  had  bi^e%giv^i  ,in 
])qtfmettt  and  satisfaction  qf  tht  debi^duc  by  tMc 
d^fid,  was  not  good;  and  in  this  case,  the  agree- 
ment was  not  stated  in  the  plea  to  have  h^n 
under  seal 


Chiity^  in  support  of  the  plea,  subniUt^ 
upon  the  authority  of  the  case  4)f  Steinman  v* 
Magnus^  (c)  tliat  an  agreeanent. entered  into  bya 
creditor  with  a  debtor  and  his  other  crediiwSf  to 


(a)  c  Co.  41. 

(b)  1  Taunt.  4'28. 

(<?)  1  Will*  pU  2.  p.  8G. 


(<f)  3  East,  251. 
(e)  11  East,  300. 
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accept  a  composition  in  satisfaction  of  f^eir  debts^  iBio. 
was  binding  on  the  plaintiff  so  agrecilig  to  com- 
pound, and  therefore  was  a  good  plea  to  an  action 
for  recovery  of  his  debt.  In  that  case  L,ord  Ellcn^ 
bdrough  sakl,  "  Still  more  [wnirid  such  A  compo- 
sition be  binding]  when,  in  addition  to  thaf  fa 
third  person  baring  become  surety  for  the  amount] 
other  creditors  have  been  lured  to  relinquish  their 
fiirther  demands  upon'  the  same  supposition  ;  that 
makes  all  the  diiference  in  the  (?ase,  and  the 
agreement  will  binding/'  The  agreement  in  that 
case  was  not  under  seal,  and  if  the  ground  of 
Lord  Ellenbhrough*s  judgment  be  the  reason  of 
the  decision,'  he  contended  the  |)rinciple  would 
apply  equally  to  all  pecuniary  demands,  howevijr 
constituted.  He  also  cited  the  cases  of  Bootbbjf 
V.  SowdeUf  {a)  Butler  v.  Rhodes^  {b)  and  Bradley 
\.  Gregory^  (c)  to  the  same  point,  and  he  con- 
tended, that  under  the  circumstances  disclosed 
ill  the  pleas,  tlie  defendant  had  put  a  case  upon 
tlic  record  which  came  witlnn  the  reason  and 
justice  of  those  determinations,  and  therefore  it 
might  be  well  pleaded  in  bar  of  the  present  ac- 
tion. 

Campbell^  in  reply,  distinguished  the  cases 
which  had  been  cited  in  support  of  the  plea:  In 
Steinman  v.  Magnus^  the  plaintifTs  demand  was 
simple  contract,  being  founded  on  a  bill  of  ex- 
change, and  not  on  a  deed,  and  in  that  case  the 
plaiutitf  had   actually  .^i^werf   the  agreement  to 

(a)  3  Campb.  175.        (6)  1  Esp.  236.        (c)  2  Campb.  38a. 

accept 
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iei9.  accq>t  the  composition.  The  other  cases  veie 
also  on  simple  contract  demands,  and  as  to  that 
c£  Boothbyr,  Sowikfif  Lord  EUenborougk^  on  its 
beii^eite^jW  the  recent  case  of  CrafUa/  v.  IK/- 
lary^  (a)  observed,  that  if  any  thing  incorrect 
was  there  hud  down,  it  was  no  reason  why  the 
Court  should  adhere  to  it ;  and  he  adds,  that  what 
was  there  said  might,  perhaps,  be  right,  as  ap- 
plied to  the  facts  of  that  case — and  it  was  held 
there,  that  it  lay  on  the  plaintiff,  even  under  the 
circumstances  before  the  Court,  to  shew  that  the 
notes  to  be  given  for  payment  of  the  composition 
money  had  been  tendered.  He  therefore  sub- 
mitted that  the  plea  which  had  been  demurred  to, 
could  not  be  supported,  and 

,  The  Court  gave 

Judgment  for  the  ptaintiflf. 

(a)2M«<JkS.120. 


IN 
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1819. 

.     IN  THE  EXCHEQUER  CHAMBfiB. 

[Crown  Case  reserved  for  the  Opinion  .of  the 
Judges.] 


The   King  v.  FrOUD*  Saturday, 

t6th  June. 


The  indictment  on  which  the  prisoner  was  tried  The  making  of 
at  the  last  Assizes  for  Cornwall^  before  Mr.  J\is-  •trnment,  pir- 
tice  I^lroyd^  charged  him  with  forging  and  coun-  mVler  of  a 
terfeitipg  an^  order  for  payment  of  money,  pur-  wdtoU^Vign- 
pOftingto.liave  bp^n  made  by  i^  magistrate  of  Jj  j"p^^*** 
the  county,  under  t)ti^ .43d  Geo.  the  III.  ch.  75.*  Sc  «Jh  gL. 

Tj.   III.  ch.  75.  ad« 
*''  dressed  to  the 
Treasurer  of 

♦  By  that  statate  it  is  enacted,  that  churchwardeiis  and  ^®j^""*^,^^ 
overseers  of  the  poor,  where  dead  human  bodies  shall  b^  inghim  i^pay 
foupd  cbst  ashore  within  t^^  parishes,  shall  remove  and  J»  C.  a  sum  of 
bury  them  so  that  the  expeoces'do  not  exceed  those  of  other  hehaSmde 
parish  buriaLi ;  and  in  extra  parochial  places  that  duty  is  to  oath  that  he 
-be  performed  by  the  constable  or  headborough.  uTrem^WD?'* 

and  burying  a 

Sect.  6.  enacts/  that  all  the  expeticcs  are  to  be  paid  by  such  ^^*h^y^\^**' 
officers.  means  of  which 

the  maker  ob- 

By  sect  6.  it  is  enacted,  that  for  the  purpose  of  re-imburs-  ^,f  money  from 
ingthem  snch '' payments,  costs,   charges,  and  expences,  it  the  treasnrer, 
shall  and  maybe  lawful*  to  and  for  anyone  justice  of  the  although  tiw 
peace  for  the  county  or  place  within  that  part  of  the  united  prisoner  did 
kingdom  called  England,  in  which  any  such  body  or  bodies  ^^  obtain  the 
shall  have  been  so  removed. and  buried  as  aforesaid,  by  any  racterof  any 
-writing  under  his  hand,  to  order  and  direct  the  treasurer  for  **f  .*?*  J*^®" 
such  county  to  pay  such  sum  or  sums  of  money  to  such  Qgrncd  in  the 
churchwarden  and  churchwardens,  overseer  and  overseers,  statute,  and  al* 
constable  or  headborough,  for  his  or  their  costs  and  expences  Vas"no^nMigi>- 
in  or  about  the  execution  of  this  act  (after  the  same  shall  have  trate  in  the 
been  duly  verified  on  oath),  as  to  the  said  justice  shall  seem  ^J^j  *5f 
reasonable  and  necessai;y ;  and  such  treasurer  shall,  and  he 

is  ' 
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the  evidence  did  not  amount  to  a  forgery,  inas-        ^8^®- 
much  as  the  paper  purporting  to  be  a^  order  of    ^hc  Kiii« 
a  magistrate,   under  the  wt  of  parliament,  w^s      ^^vn. 
so  defective  on  the  face  of  it,  with  reference  to 
the  terms  of  the  statute,  as  to  be  a  mere  nullity, 
and  that  it  ought  to  have  been  treated  as  such 
by  tlie  treasurer— that  the  order  was  not  made 
for  payment  of  the  money  to  either  of  the  parish 
offioers  named  in   the  act,  as  the  act  requires; 
and   that  there  was  no  magistrate  of  the  namp 
i$ub^cribed  to  the  paper. 

Those  objections  l>eing  reserved  for  the  opinion 
of  the  twelve  Judges,  the  question  now  came  ox\ 
to  be  argued  at  the  bar, 

IVilHams^  C.  F.  for  the  prisoner,  in  support  of 
the  objections,  contended,  that  the  plaintiff  could 
not  be  held  to  have  been  guilty  of  the  capital 
offence  of  forgery  in  the  fraud  which  he  had 
cx)mmitted ;  because  he  had  not  fabricated  the 
paper  in  character  of  either  of  the  parish  officers 
to  whom  the  statute  l^ad  directed  the  money  to 
be  paid  for  their  remuneration  in  performing;  the 
duties  imposed  expressly  and  exclusively  on  those 
officers,  and  which  were  obviously  so  imposed  on 
them,  as  being  public  responsible  persons  having 
official  appointments,  in  order  to  secure  a  proper 
and  economical  performance  of  them  by  those 
whose  general  duty  it  was  to  serye  the  parish,  in 
virtue  of  their  situation— that  any  private  indivi- 
duals were  not  authorized  by  the  act  to  bury 
drifted  dead  bodies;  or  if  they  did,  magistrates 

VOL.  vn.  s  s  bad 
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18 J 9,  had  no  power  to  remunerate  thcni,  as  pone  but 
the  parish  officers  named  in  the  act  can  bury 
such  bodies :  all  that  other  persons  cau  do  is  to 
give  notice  to  them  that  si^ch  bodies  are  fouml 
cast  ashore.  (Sect,  3.)  The  paper  was  there- 
fore a  mere  nuUity,  the  tenor  of  which  the  trea- 
surer was  not  only  not  bound  to  obey,  but  was 
bound  not  to  obey ;  and  if  it  were  such  a  docu- 
ment, as  that  being  treated  as  it  ought  to  have 
been,  as  a  nullity,  it  would  not  haye  been  a  for- 
gery; it  could  not  be  made  so  by  its  not  having 
been  so  treated  as  a  nullity  but  paid;  for  it  is 
not  the  success  of  the  transaction  which  con- 
stitutes the  crime  of  forgery,  but  the  nature  of 
the  act,  although  it  should  be  unsuccessful.  In 
this  case  the  signature  affixed  to  the  paper  yas 
not  the  name  of  apy  magistnite;  and  even  if  it 
had  been,  the  non-compliance  by  a  magistrate,^ 
with  the  positive  directions  of  the  act,  would 
have  made  a  genuine  order  a  nullity,  and  there 
could  be  no  forgery  of  a  null  instrument. 

InMoffatVs  case  (a),  a  bill  of  exchange  not 
drawn  in  compliance  with  the  statute  (^17  Geo.  III. 
ch.  30.  s.  1),  for  moie  than  20^.  and  less  than  5/.,. 
without  the  place  of  abode  of  payee,  and  a  sub- 
scribing witness,  being  a  nullity,  a  fabricated- 
acceptance  of  such  a  bill  was  held  not  to  amount 
to  forgery.  So  also  in  IFaWs  case  (^),  where  tbc 
fabricated  will  would  have  been  void  by  the  statute 
of  frauds,  it  was  held  to  be  fatal  to  a  conviction  of 

(«)  2  East.  PL  Cr.  054,  and         (b)  2  East,  PI.  Cr.  063, 
2  Leach.  Cr.  Ca.  4^3.  S.  C. 

forgery; 
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fofgery;  and  in  The  King  v.  Ri$ssel{a)  a  mere  J^^^' 
cash  memorandum  receipted,  charged  to  have  tiicKui« 
been  forged,  wai  held  wot  to  b^  ii  receipt  or  ac-  fmuo. 
quittance  for  money  within  the  meaning  of  the 
statute  (9  Geo.  IL  c}k  ^.)  The  pase  of  Rex  v. 
fiusktvarth(b)f  he  submitted,  ^V49  expressly  in 
poipt ;  It  was  ruM  in  that  case  by  Mu  Justice 
B^Mf^t  ^^t  ^'  to  ,))ring  tbf  case  mihin  th« 
Statute- 7  <?co,  IL  ch.  fiS.  the  order  (for  forging 
of  wbi^h  the  prpsecvtipn  was  instituted)  must  be 
Mich-as,  pn  //le  fac^  of  if,  imports  to  be  made  by  • 
f^  fexeofH  who  has  a  disposing  power  over  the 
fufds^  HuTajifor,  ip  his  character  of  4  Ju3tice 
of  t^  peace»  Imd  D9  ^ut)iorit^  tp  make  such  an 
prder;  )f  hie  bad  any>  U  was  derived  from  thf 
statute}  b^%  be  h^d  no  powef  fo  make  such  an 
prder  fis  thU;  and  if  sMch  a  tme  had  been  made, 
th€  tPCM^rer  wgbf  not  (o  iwe  obeyed  it/'  la 
the  prf  seqt  case  a  iQagistratCi  by  a  genuine  order, 
b^d  no  right  to  order  paymeiit  to  apy  one  but 
the  official  persons  mentioned  in  the  act;  and  if 
lie  should  dq  |S0|  the  treasurer  ought  qot  to  obey 
it:  and  that  i^  the  principle  upon  which  this  ob-»  ' 
^tion  should  prevail,  On  that  ground  too,  he 
subn)itted|  this  case  was  distinguishable  from  tha^ 
of  H.  V,  LockeU  (c) ;  for  there  tl^e  fictitious  in^ 
Strwment  had  nothing  09  the  face  qf  it  which 
made  it  a  nullity ;  and  the  same,  distinction  ap-i 
plied  to  the  caaes  of  The  King  v,  Grahavjk  (4)  anc) 
^^Jntosh's  case  (e). 

(a)  1  Leacb.  Cr.  Ca.  10.         I  Leacb.  Cr.  Ca.  110. 
(6)  1  SUrk.  N.  P.  R.  906.         (<l)  2  East  PI.  Cr.  945. 
(c)  2  ]gMt.|'i.Cr.740«aa4        («)  %  £«st.  n  Cr.  942. 
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1819.  He  also  obiected  that  the  onlei  did  nQt  state 

The  Kivo     ^^  ^^  expences  were  verified  on  the  oadi  «f  a 
F«oo9.      P^^sl^  officer,  as  requiised  by  the  act,  or  that  th« 
ezpences  were  necessaiy. 

Garter,  oontri^  relied  upon  the  writing  having 
all  the  requisites  of  a  valid  order,  and  pnrportiiig 
to  be  such  as,  if  genuine,  would  have  been  soffi: 
^cient  for  the  purpose  of  obtaining  the  monejr. 
The  act  requires  no  particular  form  of  order,  and 
the  magistrate  must  be  presumed  to  have  investi- 
gated the  claim  of  the  party  seeking  the  it-im- 
bursement,  and  to  have  satisfied  himself  ef  the 
applioant^s  right  to  it,  before  he  would  nifike  the 
order,  which  iras  in  the  nature  of  an  adjudicationy 
stating  th^  necessary  facts,  the  authentici^  of 
which  is  sanctioned  by  the  magistrate^  hand  and 
seal ;  and  those  have  in  the  present  instance  been 
forged  by  th^  prisoner  for  the  purpose  of  obtaun- 
ing  the  remuneration.    The  order  therefore  re- 
quires no  allegation  or  avctrment  to  render  it 
effective ;  nor  would  the  omission  of  any  such 
allegation,  as  had  been  alluded  to,  vitiate  it    But 
instruments  forged  (he  submitted)  have  been  held 
not  to  furnish  objections  to  a  conviction  upon 
them,  by  defects  apparent  on  inspection,  as  in  the 
case  of  Rex  v.  Fitzgerald  and  Lee  (ei ),  where  an 
objection  taken  on  the  ground  of  tlie  forged  will, 
having  a  name  subscrit)ed,   differing   from  the 
pame  of  the  testator  as  set  forth  in  the  begin- 
ning, was  held  of  no  avail :  and  in  The  King  v, 
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Vad€(a)f    where   an    indictment  for  forging   a       i8io. 

transfer  of  stock  under  the  S3d  Geo.  III.  ch.  30. 

s.  S.  was  held  good,  although  the  transfer  was 

tiot  witnessed  according  to  the  rules  of  the  bank. 

He  Submitted  therefore,  that  on  these  authol-ities 

the  prisoner  was  properly  convicted, 

TVilliams  replied,  insisting  on  his  former  argu* 
inents,  and  the  cases  already  cited. 

[Abbott,  LoN  Chief  Justice,  observed  towards 
the  close  of  the  argument,  that  th6  principal  ques- 
tion in  this  case  Was,  whether  there  was  a  juris- 
dictioh  in  the  magisttate  to  make  such  an  order 
oh  the  pretended  otcasioi>.] 

iThe  prisoner  subsequently  exjjtfrieiiced  tli* 
Royal  Mercy  Upon  the  teriKis  of  submitting  td 
t^-anspoi-tation  for  life. 

It  is  understood  that  seven  of  the  twelve  Judges 
were  for  supporting  the  convictioni  *  contrd  five. 

(fi)  t  Le^ch.  Cr.  Ca.  847. 
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CASES   IN"  THE   £XCHEQU£K^ 


Saiurday, 
96tk  June, 


In  tHt  fiXCHEQUEtt  CHAMBER. 

[Questions  on  a  Crown  Case  reserwd  for  tin? 
Opinion  of  the  Judges.] 


The  King  v.  Page* 


A  bankrtipt     THE  indictment,  which  was  framed  on  the  5ih 

having  surren-   ^^         tt      i 

dcredindae     Oco.  II.  ch.  30,  charged  the  prisoner  [not  being 
to  answer  ccr-  &c.]  with  [feloniouslv]  fiot  subfniitins  to  be  ejra- 

tainqneUions  •       ,    >.  .  .  .       .  .  .     ^ 

of  thecommw-  mined  Jrom  time  to  time  upon  oath,  by  and  before 

sion^rs  regard*   -  -._  _  _ 

iner  the  dispo- 
lal  - 


saf^ir  money 
assomed  bj 
them  to  have 
belonged  to 


&c.,  and  with  not   in  all  things  conforming  to 
the  several  statutes  m  force  (at  the  time  of  pass- 

^ ^^^      ing  the  act),  and  [that  he  did  not]  "  fully  and 

hlTreaStimt  ^ruly  disclose  add  discover  all  his   ejects  and 
he  mean,  to     ^^tate,  real  and  personal,  and  how  and   in  wliat 
manner  &c.  &c.  (in  the  words  of  the  statute^*) 

The 


he  means  to 
contest  tlie  va 
lidity  of  the 
commission, 
is  not  gnilty  of 
feUny  within 
the5thGfa.II. 

ch.  3, 8. 1.  ♦  The  ntoterial  pwri  of  th*  tint  s^cfjotf  6f  that  act  [to  pw- 

A  trader  by  ^^^^  ^''^'^^*  ^J  iMUikrapU]  on  which  thb  case  tarns,  u  » 
iving  in  prison  follows :— That  if  any  por'sopi  who  shall  be  declared  bankrapC 
onV^ai!^s?foJ  ''l*".  "''*•  ^^^**'°  forty-tifro  iujs  after  notice  &c.  of  aiieh  corn- 
debt,  commiu  mission  issued  Sec  **  iurrender  him,  keti  or  ikem^ebfes  to  Ik^ 
said  CommistUmen  named  in  the  said  ecnwiisaMm,  or  Ite 
major  part  of  them,  and  sign  or  anbMribe  s«eh  avnender, 
and  submit  io  he  examined  from  time  to  time  uptm  eaik,  or 
being  of  the  people  called  qaakers,  npon  the  solemn  s&ms^ 

^ tion  by  law  appomted  for  such  people,  hjand  befctesadi 

SS?sir?SSt;  ^«»"i««ioncrs,  or  the  major  part  of  tbeM,  by  ancli  eomaiis^ 
on  the  certiil-  s>oa  authorised,  and  in  all  things  conform  Io  the  aererai  sUh 
cate  of  Com-  .  - 

nissionen  of  ""^ 


an  act  of  bank 
rnptcy,  al- 
though he  may 
be  confined 
originally,  and 
■    "    :  the 


dnring 


period 


obtained  a  Jadge**  order  for  his  release  as  to  timt  warrant,  np^  th^  Conmis^^cefti- 
rnit%'  ^^  ^^  not  mean  to  examine  him  farther,  althoSgh  Z^^^bt^mS^n 
rule  of  Court,  or  acted  upon,  aod  the  trader  knows  notbiog  of  it.  «?  ww  aw- 
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The  prisoner  was  convicted  on  his  trial  at  the        iBio. 
Oid  Bailey^  during  \\\t  February  Session,  before     tiicKing 
3VIr.  Justice  Best.  «• 

.  Page. 

It 

lutes  already  made  and  now  in  force  conceJpniug  bankrupts; 
AND  ALSO  vpon  svtk  his,  her  or  their  examination  fully  and 
timiy  disclose  and  discover  all  his,  her  or  their  effects  and 
estmte  real  and  personal^  and  how  and  in  what  manner,  to  foAo'm 
and  upon  wluit  consideration,  and  at  what  time  or  times  he* 
slie  or  they  liave  or  hatU  disposed  of,  assigned  or  transfer- 
red any  of    his,  lier  or  their  goods,  wares,  merchandizes, 
monies  or  othef  estate  and  eflects  (and  all  books,  papers  and 
writings  relating  thereunto)  of  which  he,  she  or  they  was  or 
were  possessed,  or  in   or   to  which  he,  she  or  they  was  or 
were  any  ways  interested  or  entitled,  or  which   any  person 
or  persons  had^  or  hath  or  have  had,  in  trust  for  him,  her,  or 
thoni,  or  for  his»  her  or  their  use,  at  any  time  before  or  after 
the  issuing  of  the  said  commission,  or  whereby  such  person 
or  persons,  or  his,  her,  or  their  family  or  families,  hath  or 
have,  or  may  haveor  expect  any  proGt,  possibility  of  profit, 
benefit,  or  advantage  whatsoever,  except  only  such  part  of 
Lis,  her,  or  their  estate  and  effects,  as  shall  have  been  really 
and  bond  fide  before  sold  or  disposed   of  in  the  way  of  his, 
licr,  or  their  trade  and  dealings,  and  except  such  sums  of 
money  as  shall  have  been  laid  out  in  the  ordinary  cxpence 
of  his,   her,  or  their  family  or  families;  and  also  upon  such 
examination  deliver  up  unto  the  said  Commissioners  by  the 
Haid  commission  authorized,  or  the  major  part  of  them,   all 
fiuch  part  of  his,   her,  or  their  the   said   bankrupt's  goods^ 
wares,   merchandizes,   money,    estate   and  effects,    and    all 
books,  papers,  and  writings  relating  thereunto,  as  at  the  time 
of  such  examination  shall  be  in  his,  her>  or  their  possession^ 
custody,  or  power  (his,  her,  or  their  necessary  wearing  ap- 
parel, and   the  necessary  wearing   apparel  of  the  wife   and 
children   of  such  bankrupt  only  excepted),  then  he,  she,  or 
thetf,  the  said  hfmkmpt  or  bankrupts,  in  case  of  any  default  and 

wilful  omissioti    IN    NOT  SURRENDERING    AND    SUBMITTINO 

TO  BE  EXAMINED  as  fxforcsaid,  or  in  case  he,  she,  or  they 
shall  remove,  conceal,  or  embezzle  any  part  of  such  his,  her, 
or  their  estate,  real  or  personal,  to  the  value  of  twenty  pounds, 
or  any  hooks  of  account,  papers,  or  writings  relaUug  thereto, 
with  an  intent  to  defraud  his  or  ^their  creditors  (and  being 
, s  s  4  thereof 
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1819.  It  was  in  evidence  that  the  bankrupt  had  9ur« 

^^^^^  rendered  himself  on  the  last  day  for  surrender  and 
examination  (3d  October,  1818),  and  was  sworn; 
but  had  refused  to  answer  sundry  interrogatories 
of  the  Commissioners  respecting  the  disposal  of 
certain  sums  of  money,  ohe  of  them  amounting 
to  500/.  He  was  thereupon  committed  by  them ; 
and  being  brought  up  again  on  the  7th  and  S8th 
November  following  (having  been  warned  in  thcJ 
mean  time),  he  persisted  on  both  occasions  in  his 
refusal  to  answer  the  same  questions,  giving,  as 
his  reason,  that  he  meant  to  contest  the  commis* 
sion« 

tTnder  those  citcutnstances  it  was  objected  by 
tlie  counsel  for  the  prisoner,  that  his  case  was  not 
within  the  statute.  The  Judge  however  chained 
the  Jury,  that,  if  they  should  be  of  opinion  that 
in  his  refusal  to  answer  the  questions  put  to  him 
by  the  Commissioners,  he  was  ctearly  actuated  by 
intention  to  defraud  his  creditors,  they  should 
find  him  guilty  of  the  felony  laid  to  his  charge; 
but  if  not,  and  that  he  really  declined,  for  the  rea^ 
son  given  by  him,  his  conduct  would  not  be  within 
the  statute.  He  was  found  guilty,  and  the  learned 
Judge  reserved  the  points 

There  was  also  anothei'  question  raised  on  tli^ 
trial,  as  to  whether,  in  point  of  law^  an  act  of 
bankruptcy  had  been  comtnitted  by  the  prisoner; 

and 

thereof  lawfully  cotoricted  by  judgment  or  informatioti)  sball 
be  deemed  and  adjudged  to  be  guilty  of  felony,  and  dull 
Buffer  as  ielons,  without  benefit  of  clergy  &c« 
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end  that  was  founded  on  evidence  of  the  following       1819. 
facts:— It  appeared  that^  on  the  Uth  April,  1818,     ^^^^^   ' 
the  bankrupt  had  been  committed  to  Newgate  by  a       ^^^^ 
magistrate  s  warrant,  on  the  certificate  of  Com- 
missioners)  under  a  commission  afterwards  super* 
soiled.     From  that  time  down  to  the  15th  Minf, 
during  which  interval  he  was  brought  up  several 
times  by  habeas  corpus,  to  be  rendered  in  discharge 
of  his  bail,  and  as  oflen  re-committed  to  Newgate 
trll  he  should  answer  the  questions  of  the  Commis- 
sioners, he  had  been  a  prisoner  in  Newgate ;  but 
on  that  day  the  Commissioners  certified  that  they 
did  not  intend  to  examine  him  further,  and  there-> 
.fore  consented  to  his  discharge;    he  was   then 
brought  up  to  the  King*s  Bench  by  habeas  corpus^ 
and  committed  to  the  prison  of  that  Court,  cliarged 
with  various  declarations,  and  with  the  warrant 
and  iti/e  of  the  Court.    On  the  4th  of  June  the 
prisoner's  attorney  obtained  Mr.  Justice  Abbotts 
order  (of  which  the  prisoner  never  had  notice,  as 
the  attorney  swore  upon  the  trial)  for  his  discharge 
from  all  the  detainers  against  him,    ejrcept  the 
actions.    That  order  however  the  prisoner  did  not 
avail  himself  of;  and  it  was  not  made  a  rule  of 
Court:  and  he  remained  in  the  King* s Bench  till 
tlie  15th  August,  1818,  when  the  last  commission 
issued  against  him. 

Under  these  circumstances  it  was  insisted,  that 
the  trader's  lying  in  prison,  though  under  civil 
process  for  debt,  whilst  there  was  a  magistrate's 
warrant  in  force  against  him  on  a  criminal  charge 
under  which  he  was  also  in  custody  during  all 
the  time,  was  not  a  lying  in  prison  two  mouths 

on 
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181§.       on  an  arrest,   or  other  detention  in  prison  for 


-Page. 


The  Ki  ^^^^^  within  the  meaning  of  the  21  Jac.  I.  ch.  19- 
^j^*^  8.  2,  upon  the  authority  of  the  case  Ex  parte 
Bowes  {a)f  wherein  the  Lord  Chancellor  held,  that 
ft  is  not  an  act  of  bankruptcy  where  a  trader, 
being  in  prison,  committed  upon  a  criminal  sen- 
tence in  execution,  is,  during  that  imprisonment, 
charged  with  debts. 

The  learned  Judge  however  over-ruled  that  ob- 
jection, holding,  that  a  commitment  for  mere 
contumacy  in  not  doing  what  by  doing,  he  niiglu 
be  discliarged  immediately,  was  a  voluntary  lying 
in  prison  as  to  tlie  civil  causes,  and  therefore  not 
within  the  case  o{ Bowes ;  whOf  being  in  prison 
under  judgment,  could  not  have  procured  his 
liberation  by  paying  his  debts,  or  any  other  means, 
till  the  period  of  his  sentence  should  have  ex- 
pired.   The  case  was  now  argued  on  both  points* 

Copley f  Serjt  in  support  of  the  objections  which 
had  been  taken  on  behalf  of  the  prisoner,  con- 
tended, that  his  refusal  to  answer  the  particular 
questions  which  had   been  put  to  him,  for  the 
reason  which  he  had  given  before   tlie  Commis- 
sioners, was  not  within  the  statute;  for  the  sta- 
tute has  required  merely,  in  the  first  instance, 
that  the  bankrupt  shall  surrender  and  submit  to 
be  examined;  the  surrender  itself  is  a  submitting 
to  be  examined,  more  particularly  if  any  ques- 
tions be  answered  by  him.     By  the  iCth  section — 
which  necessarily  assumes  that  the  bankrupt  has 

(«)  4  Ves.  108, 

entirely 
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entirely  conformed  with  that  ^rst  requisition  of  1819. 
the  statute,  *  and  thereby  discharged  himself  of  ,g^  ^^^ 
the  felony— it  is  enacted,  that  in  case  the  bank-  ^^ 
tupt  shall  refuse  to  ansmer^  or  shall  not  satisfec* 
tori ly  answer,  or  shall  refuse  to  »ign  his  written 
examination,  it  shall  be  lawful  for  the  Commis- 
sioners to  commit  him  to  prison,  until  he  shall 
submit  himself  to  the  Commissianers  Sic.  He 
contended,  therefore,  that  it  was  quite  obvious, 
from  the  terms  of  the  statute,  that  all  the  legis- 
lature had  contemplated,  as  constituting  felonj', 
Was,  the  non-surrender  and  non-submission  to 
examination  ;  and  tliat  they  have  expressed  in 
words.  If  however  the  bankrupt  should  (having 
surrendered  and  submitted  to  be  examined)  refuse 
to  answer  questions,  or  to  submit  to  the  Commis-' 
sioners  in  that  respect^  they  are  given  power  to 
imprison  him  till  he  does;  for  it  would  be  most 
absurd  to  enact  that  a  man  was  to  suffer  death  for 
refusing  to  answer  questions^  and  also  to  be  com- 
mitted to  prison  till  he  does ;  whereae,  if  the  true 
distinction  be  observed  between  refusing  to  sur- 
render and  submit  to  be  examined^  and  a  refusal 
afterwards  to  answer  questions  or  subscribe  his 
answers,  the  meaning  is  quite  clear,  and  founded 
m  reason  and  good  sense.  To  submit  to  Commis- 
sioners in  answering  all  questions  put  by  them, 
is  a  very  diflferent  thing  from  surrendering  to  be 
examined  by  them  j  the  former,  is  accordingly 
made  a  misdemeanor— ^the  latter,  felony. 

He  then  contended,  that  the  indictment  was 
bad  in  having  omitted  to  charge  the  prisoner  (as 
It  necessarily  must  where  the  fact  does  not  admit 

of 
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1B19;      of  it)  with  not  surrendering,  as  well  as  not  sub^ 
mitting  to  be  examined,  for  both  must  be  charge^ 
able  on  a  bankrupt  to  make  him  a  felon :  and  cer-^ 
taioly  by  far  the  most  important  branch  of  the 
offence,  (for  it  necess^ily  includes  the  other)  con* 
sists  in  the  not  surrendering,  if  indeed  a  surrender, 
and  ought  to  be  the  most  peqal :  for  that  purpose, 
he  not.  ipso  facto  a  submitting  to  be  examined, 
With  reference  to  the  16th  section.    It  cannot  be 
contended^  that  in  this  statute,  creating  a  capital 
offence,  the  word  "  and"  may  be  construed  "  or," 
and  unless  it  may,  a  very  small  proportion  of  the 
offence  has  been  committed:  according  to  the 
general  purview  of  the  act,  it  would  be  more 
proper  to  read  the  word  "  and*'  as  meaning,  ^*  in 
order  to,"  or  "for  the  purpose  of"  submitting  to 
be  examined,  in  which  sense  it  is  often  uaad  in 
common  parlance^  and  then  it  would  be  quite  in- 
telligible and  consistent    He  contended  also  that 
there  was  in  the  language  of  the  indictment  a 
most  material  deviation  from  that  of  the  statute, ' 
which  was  never  allowed  in  criminal  pleading  in 
framing  a  charge  of  an  offence  created  by  sta- 
tute, wherein  the  words  must  be  strictly  pursucfi, 
the  felony  being  made  to  consist  in  not  surrender- 
ing, and  "  not  submitting  to  be  examined  from 
time  to  time,"  and  the  charge  being  "  not  sub- 
mitting from  time  to  time  to  be  examined/'    The 
difference  was  quite  obvious  between  a  successive 
submission  to  exramination,  and  a  submitting  to 
successive  examinations.    , 

Besides  the  absurdity  which  tlic  construction 
contended  for  by  the  crow-n  would  give  to  the 

effect 


The  KiMo 
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fiffect  of  the  1st  section,  succeeded  as  it  is  by  the  ^^^^ 
16th,  this  further  incongruity  (he  urged)  would 
also  be  found  in  the  Ist  section  with  itself;  for  if 
the  property,  which  should  be  the  subject-matter 
pf  the  question  put  by  the  Commissioners,  and 
ivhich  the  bankrupt  had  refused  to  answer  for  the 
purpose  and  with  the  intention  of  concealing  that 
jproperty  from  the  Commissioners,  turned  out  to 
be  not  of  the  value  of  Ss.y  a  bankrupt  would  be 
capitally  convicted  for  a  concealment  by  means  of 
a  refusal  to  answer  questions,  although  by  the  ex- 
press provision  of  the  statute  a  felony  by  actud 
embezzlement  of  his  property  cannot  be  comr 
mitted,  |f  the  subject-matter  be  of  less  valu^ 
than  SO/*  * 

He  observed,  that,  in  respect  of  the  practice, 
there  was- no  pr^edent  to  be  found  among  the 
records  of  the  Courts,  of  an  indictment  omitting 
the  non-surrender;  and  that  they  all  charged  udn 
formly,  not  surrendering  as  well  as  not  submit- 
ting to  he  examined.  As  far  therefore  ^s  prece-? 
^ent  was  authority,  in  the  absence  of  de^is^ions^i 
it  was  in  favour  of  the  objection. 

Upon  the  other  point  which  was  preliminary, 
^nd  depended  on  the  question  of  law  arising 
iipon  the  facts  in  evidence,  he  insisted  that  a 
trader  who,  having  been  put  in  prison,  by  coer- 
cion Qf  oriminal  process  should,  during  the  pe<; 
riod  of  his  imprisonment  under  the  warrant  of 
the  magistrate,  be  sued  for  debt,  cannot,  under 
^uch  circumstances,  be  considered  a«  trader,  who 
tj  l^^iog  arrested  for  debt,  shall,  after  his  arrest, 
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IBIB.      lie  in  prison  two  months  or  more  upon  that  or 
^^^^^^^    a»y  other  arrest  or  detention   in   prison  fqe 
P4M       J^*^®^/*  *^  he  is  therefore  ijot  witl^n  the  21st 
JaCp  h  ch.  ]9#  8«  2.  which  has  made  that  an  act 
of  bai^fcruptcy :— that  it  was  quite  clear  that  the 
Legislature  omtemplated  a  lying  in  prison  from 
conti^macy  or  inability,  to  pay  only :  and  a  mau 
cannot  be  said  to  lie  in  prison  under  arrest  or 
dietention  ybr  debtf  who  is  actually  all  the  time  a 
prisoner  under  a  warrant  for  a  criminal  ofience, 
and  who  therefore  could  not  get  discharged  if  he 
should  bail  the  acttims  in  which  he  should,  have 
heea  arrested  or  detained.    Hie  arrest  aad  def 'Na- 
tion under  which  tlie  party  remaips  in  prisii.s 
must  be  for  debt  exclusively;  and  in  this  case  the 
trader  was  neither  arrested  iior  sent  to  prison  for 
debt,  nor  even  detained  there  for  debt;  because  if 
he  had  procured  his  discharge  from  all  the  detainers 
for  debt»  he  must  still  have  remained  ip  prisoD^ 
and  tp  have  bailed  the  actions  would  therefore 
*  liave  been  an  unnecessary  expence  and  a  nugatoiy 
act    Upon  that  principle  it  must  have  been  that 
the  Lord  Chaijcellor  lield  in  tlie  cas^  JSx  part^ 
Bowes  {a\  (where  his  Lordsliip^  upon  two  distinct 
occasions  so  determines)  tliat  if  a  party  lying  in 
prison  under  a  criminal  chargCf  be  charged  with 
debts  during  two  months  of  the  time,  he  does  not 
thereby  commit  an  act  of  bankruptcy^  for  thf 
tbundation  of  the  enactment  is  the  presumed  iih 
^Ivency  which  must  arise  from  his  being  sup? 
posed  not  to  have  sutiicient  credit  to  procure  \m\ 
for  ^is  liberation.    The  Lord  Chan^eUor,^  \u  delir 

(«f)4Ves.  lea. 

vering 
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TH1N|TY    TKttW,   59  0£0,  III.  •^ 

vering  his  final  jiulgmeTit  in  that  case,  said,  that  1810. 
he  had  very  considerable  'doubt  "  whether  upon  ^^  ^^^ 
the  construction  of  the  bankrupt  laws,  it  is  not 
of  essential  necessity  that  the  lying  in  prison) 
should  be  upon  a  case  of  imprisonment  founded 
in  debt^  and  nothing  else'^  That  case,  therefdrej^ 
has  established,  that  to  make  lying  in  prison  for 
two  months  an  act  of  bankruptcy,  it  must  be 
under  detention  for  debt  alone:  and  that  an  im- 
prisonment under  criminal  process,  which  should 
pover  the  time  of  detention  for  debt,  would  take 
the  case  out  of  the  statute. 

Bosanquet^  Serjt  for  the  Crown,  insisted— that 
the  Legislature  having  expressly  required  that  a 
party  declared  bankrupt  shall,  within  forty-two 
clays  after  notice,  surrender  himself  to  the  Com- 
missioners and  sign  and  subscribe  such  surrender, 
and  submit  to  be  examined  from  time  to  time,  and 
also  upon  such  his  examination  shall  fully  and  truly 
disclose  and  discover  all  his  effects  and  estate  &c. ; 
find  having  also  enacted  that  in  case  of  any  default 
and  wilful  omission  in  not  surrendering  and  sub- 
mitting to  be  examined  as  aforesaid^  he  shall  be 
guilty  of  felony — ^a  non-conformity  with  the 
enactments  of  the  statute  in  any  one  material 
respect,  would  render  him  liable  to  be  indicted 
capitally  under  this  act  of  Parliament.  He  sub- 
mitted that  the  act  of  surrender  was  not  more 
material  in  its  effects,  or  more  important  to  the 
objects  of  the  statute  in  the  contemplation  of  the 
Legislature  than  the  submissioii  to  be  examined 
after  the  bankrupt  should  have  surrendered.  The 
surrendejf   alone,  without  submitting  to  answer 

the 
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I8te.       the  questions  of  the  CommissioneFS,  woqld  he 
^^J^     an  evasion  and  ^  mopkery  of  die  statute,  and 


P^«t 


would  wholly  fmstrate  its  heqeiicial  etfects,  ren- 
dering the  whole  of  this  statute  imposing  such 
important  duties  on  h^nkrupts,  the  qniission  of 
any  of  which  the  I^egislatur?  considering  as  de- 
serving of  so  high  a  penalty,  quit^  nugatory.  If 
it  would  be  suihciept  to  satisfy  the  act,  that  tlie 
bankrupt  should  surrender,  or  if  by  surrender 
aIoiie>  he  wovild  be  discharged  from  the  guilt  of 
the  pslony,  he  would  have  nothing  more  to  do  cer- 
tainly than  to  surrender;  but  what  then  become^ 
of  the  more  beneficial  duty  required  of  him  of 
^bmitting  to  be  examined,  and  yet  it  is  contended 
tha|;  that  brs^nch  pf  the  s^ntepc^  n^ay  he  rejected 
93  ^urpluijage^ 

The  word  **  and''  is  not  used  to  superadd  the 
necessity  of  surrendering  tp  that  of  submitting  to 
be  examined^  but  to  make  the  submitting  to  be 
cxaniincd  a  nepes^ary  result  of  the  surrender,  as 
otherwise  the  surrender  would  be  useless,  whereas 
there  could  be  no  examination  without  a  previous 
surrender.     If  subn)itting  to  be  examined  were 
not  necessary,  a  disclosure  of  his  property  might 
be  contended  to  be  equally  unnecessary,  and  that 
he  might  withhold  such  disppvery  without  being 
guilty  of  any  offence  Under  this  statute^    That 
part  of  the  charge  at  legist  myst  be  considered  as 
constituting  a  substantive  offence  within  the  terms 
of  this  act  -of  Parliament,  particularly  when  con- 
nected with  a  charge  of  not  submitting  to  be  ex** 
^mjned  with  a  fraudulent  intention  by  withhold- 
ing 
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ing  such  disclosure  of  concealing  his  property ;       1819. 
and  that  is  made  a  distinct  additional  ground  of  ^^ 

offence  by  the  connecting  words  "and  also."  It  is 
to  these  material  and  essential  enactments  pf  the 
statute  that  the  prisoner  has  refused  to  conform, 
and  for  the  felony  in  so  refusing,  he  has  been  pro- 
perly indicted.  The  prisoner,  having  been  con- 
victed by  the  Jury  of  the  offence  laid  to  his  charge, 
they  have  found  by  tlieir  verdict,  in  effect,  that 
he  being  a  bankrupt,  refused  to  submit  to  be  ex-* 
amined  for  a  fraudulent  purpose,  namely,  with 
intent  to  defraud  his  creditors  by  concealing  the 
true  state  of  his  property ;  and  that  therefore  he  is 
guilty  of  the  felony  created  by  this  act  of  Parlia- 
ment :  and  in  point  of  law,  according  to  reason- 
able construction  of  the  statute,  he  has  clearly 
been  properly  convicted. 

He  then  submitted  that  the  argument,  founded 
on  the  I6th  section  empowering  the  Commissioners 
to  commit  to  prison  parties  refusing  to  be  exa- 
mined, as  shewing  that  the  Legislature  did  not 
mean   that  refusal  to   be   examined    should    be 
punished  with  death,  was  answered  and  destroyed 
by  the  obvious  intention  that  that   section  was 
applied  to  cases  of  other  persons  than  the  bank- 
rupt himself  refusing  to  be  examined  generally, 
and  also  to  that  of  the  bankrupt  himself  refusing 
to  answer,  under  tlie  general  head  of  "  all  lawful 
^ueslionsy'  other  less   important  questions   than 
those  relating  to  the  required  disclosure  Df  the 
state  of  his  property  which  forms  the  basis  of 
this  charge :  and   that  section,  besides,  provides 

VOL.  VI  r.  T  T  for 
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.1810.       fQj.  many  minor  things  clearly  not  before  pro- 

The  Kino     vidcd  for  by  the  first  section. 
«• 

Vacs. 

So  also,  as  to  the  inconsistency  of  the  tvtro  parts 
of  the  first  section,  if  it  had  been  averred  in  the 
indictment  tliat   the  refusal  to  answer  tended  to 
the  concealment  of  property,  it  might  have  been 
necessary  to  have  alleged  and   proved  that  the 
property  meant  to   be  concealed  was  of  greater 
amount  than  20/. :   in  point  of  fact,  however,  it 
was  in  evidence  in  this  case  that  the  property 
enquired  of  in   this  particular  instance  was  infi- 
nitely greater  than  that  amount ;  but  it  may  be 
put,  that  the  refusal  to  submit  to  be  examined  is 
alone    an  indictable   ofifence  under  this  statute, 
without  regard  to  any  concealment  of  property. 

On  the  other  point  of  the  act  of  bankruptcy, 
the  learned  Serjeant  contended,  that  as  the  pri- 
soner had,  in  fact,  remained  in  prison  two  montlis 
under  a  detention  for  debt,  he  had  thereby  com- 
mitted an  act  of  bankruptcy,  unless  there  were 
any  thing  in  the  circumstance  of  his  having  been 
^   originally  sent  there  by  a  magistrate's  warrant,  to 
take  this  case  out  of  the  statute ;    and  he  sub- 
mitted that  there  was  not.     In  the  case  cited  {Ex 
parte  Bowes)  the  prisoner  was  confined    under 
sentence  of  a  Court,  and  was  necessarily  compelled 
to  submit  to  imprisonment  for  the  whole  term  of 
his  sentencfe ;  but  here  he  was   not  confined  but 
until  he  should  choose  to  be  set  at  liberty :  he  was 
not  tlierefore  lying  in  prison  under  the  warrant 
upon  which  he  was  sent  there,  and  the  warrant 

was 
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was  then  functus  officio  ;  for  it  did  not  require  the  18»* 
detention  of  the  prisoner.  In  all  events  he  was  ^^  ^^^^ 
lying  in  prison  solely  under  the  civil  process  in 
the  actions  fot  debt  after  the  4th  ofJune^  when 
he  was  discharged  from  all  detainers  except  the 
civil  actions.  It  would,  besides,  be  contrary  to 
all  the  principles  of  law,  to  permit  a  party  so  to 
avail  himself  of  a  criminal  act,  as  to  be  dis- 
charged from  tlie  consequences  of  the  act  of  lying 
in  prison  under  civil  process^  because  he  was  also 
imprisoned  on  a  warrant  for  an  offence  of  a  cri- 
minal nature^ 

The  result  of  the  deliberation  of  the  Judges 
upon  this  case  was,  that  the  prisoner  was  ulti- 
mately pardoned* 

Eleven  of  the  Judges  were  present  when 
this  case  was  considered,  the  Lord  Chief  Baron 
(Richards)  being  absent,  of  whom  eight,  against 
the  opinion  6f  the  other  three,  held,  that  the 
offence,  as  charged  and  proved  against  the  pri- 
sonen  was  not  a  felony  within  the  meaning  of 
the  act  of  Parliament;  but  they  all  were  of  opi- 
nion that  the  prisoner,  by  lying  in  prison  under 
the  circumstances,  had  committed  an  act  of  bank- 
ruptcy. 


T  T  2  GENERAL 
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„^  GENERAL  ORDER. 

"^"^       [From  tbc  Exchequer  Chamber  ^rumle  Book.] 

Z^Xmr  OEDERED,  that  in  futnie,  m  aU  caKs  where 
^ZJd^^^  ^  cause  is  set  dowB  for  further  directiaiis  cm  iht 
S^i^  Ml  l^'^i^ter's  report,  a  coj^  of  the  mandatory  part  of 
^^JS^tbe  *^  *^<^^  ^^  *^  "!P<>rt  he  lea  at  the  Chief 
■w~«2^  Baron's  Chambers  two  days  before  the  day  rf 
deerM,  flMrt    heanue  the  said  cause. 

CWeTBArpo'f 
two 


6my  before 
Oiohoafffiig* 


JEND  OF  TRINITY   TERM. 
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OILAYS  INN  HAUL 


[Before  the  whole  Court,  except  Mr.  Baron  Woop, 
who  was  absent  during  these  Sittings.] 


TouLMiN  and  others  v.  Copeland  and  The  Go^     jfmnd^ 
vemor  and  Company  of  the  Ban&  of  Ekg-     l^^^^ 

LAND. 

Martin,  on  the  part  of  the  defendant  Cope-  The  court  wiu 

not  entertain 

land^  moved,  pursuant  to  notice,   that  the  Go-  •  motion  for 
vemor  and  Company  of  the  Bank  of  England  Bank  "to  r  J 
might  be  directed  to  remove  the  distringas  here-  g^  from  the** 
tofore  granted  in  this  cause,  from  the  stock  be-  in^to  a  pa"t- 
longing  to  the  partnership  in  the  pleadings  men-  "n'the'ap^! 
tioned,  the  defendant  Copeland's  answer  having  fc^*am^/t*he* 
been  filed  on  the  28th  June  last.  "rf^fSX'; 

an  answer  has 
been  filed  by 

This  motion  was  made  with  the  same  view,  and  JJ^^^^g "uThe 
in  substance  on  the  same  ground  as  that  already  re-  cjjjrgcsof  the 
ported  in  a  formed  volume («)  under  the  same  name, 

plication  re* 
N  fused,  with 

(a)  Toulmin  v.  Copeland  and  The  Bank  of  England,  ante»  cotts. 

voLvi.  p.  405. 

T  T  3  and 
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1819.       and  it  was  pressed  upon  nearly  the  same  grounds : 

r^imn      the  only  difference  was  in  the  terms  in  which  the 

and  oUicrt     applications  were  made,  the  former  having  been 

n^ri^M  made  upon  an  affidavit  before  the  defendant  Ccjpe- 

ofEnoLAiiD.  /^u^'s  answer  was  put  in,  whereas  that  answer 

had  now  been  filed,  and  it  denied  all  the  facts 

charged  by  the  bill;  but 

The  Court  refused  to  entertain  the  motion,  ob- 
serving that  a  distringas  was  merely  quasi  a  sub- 
poena, and  the  part}^  against  whom  it  should  be 
issued  must  necessarily  obey  it — that  they  had 
no  intermediate  control  over  the  process  in  such 
a  case  as  this,  more  than  in  any  other,  and  could 
not  withdraw  it,  or  prevent  its  effect— and  that 
the  Court  had  moreover  no  power  to  make  any 
order  on  the  Bank.    They  therefore 

Refused  the  Motion, 

With  Costs. 


The 
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1810. 


The  King  (in  Aid  of  Stuckey  and  others)  v.         Friday, 

.        GiBBS.  "ItiS- 


LTTTLEDALE  moved,  pursuant  to  notice  on  Baokershav- 

i_ii/»/»f  •  /%ii/»f  fi       ing  money  In 

benalt  of  the  assignees  of  the  defendant  a  bank-  thm  house, 
rupt,   tliat   the  writ  of  extent  which  had  been  the  amcm^ 
issued  in  this  matter,  and  all  proceedings  taken  r^oiVpar-^ 
thereon,  might  be  set  aside  for  irregularity.  pSSoverto* 

the  Eatehiqmer^ 
on  account  of 

The  affidavit  on  which  the  writ  had  issued  stated  ll^^lV^' 
in  substance,  that  the  deponent,  together  with  se-  of  wticfby* 
veral  other  persons,  bankers  and  copartners,  xoere  ^^J^^^l!^ 
indebted  to  his  Majesty  in  4000/.  and  upwards,  J55,^]^JJ£4*S 
arising  from  the  land-tax,  and  the  rates  and  du-  »oeoatwiex. 
tics  on  houses  &c,  and  other  assessed  taxes  paid  «u><i  that  upon 
into  their  banking  housc^  for  the  purpose  of  being  ing^fnerauy 
paid  into  the  Exchequer,  to  his  Majesty* s  use,  on  received  the 
account  of  J cfferys  Allen,  Esq.  Receiver  General,  puil^ose7»>r 
'  for  part  of  the  county  of  Somerset :  ^nd  that  the  Sit  they***^ 
deponent  and  his  said  partners  were  bouird  to  his  by*"ijie^?^' 
Majesty  by  bond  of  record  in  this  Court,  as  sure-  ^^^l^mdet^ 
ties  for  the  said  JefFerys  Allen  ansxvering,  secur^  that  thenar*** 
ing,  and  paying  over,  on  his  Majesty's  account,  ^^^^^^^^^^ 
the  said  sum  of  4000/.  so  in  their  hands,  and  due  ^?*-  "i*  ^^^ 

^  '  using  llje 

and  owins:  from  them.  crownprocew, 

^  as  that,  beinj; 

'P^e  sureties,  they 
^  have  been  cal- 
led upon  by 

*    r   u     •  *.    ■     *  .1-  .  *     ...  the  Crown,  on 

account  of  the  defaalt  of  their  principal,  or  m  any  other  respect 

The  Court  will  not  give  a  defendant  leave  to  traverse  an  extent,  who  has  let  the 
time  within  which  he  ought  to  plead  pass  by  witliout  doing  so,  on  the  failure  of  a  moltM 
to  set  abide  the  proceedings^. 

T  T  4 
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isifl.  The  affidavit  then  stated,  that  Gibbs  was  in- 

The  Kino     <lebted  to  them,  in  the  usual  terms,  and  the  com- 

GiBBf.      ^^^  ^^'  ^^  obtained  upon  it,  as  of  course. 

\  I 
To  that  affidavit,  the  three  following  objections 
were   taken,  founded  on   the  57th  of  Geo.  III. 
eh.  117,  sec.  4. : — 

First,  That  it  did  not  appear  from  the  affi- 
davit, that  the  bankers  were  indebted  to  the  King 
in  the  manner  required  by  the  act;  for  it  only 
appeared  that  they  were  indebted  to  jillen. 

2dly.  That  it  did  not  appear  from  the]  extent, 
that  any  of  the  bankers  were  bound  tQ  the  King 
.    for  the.  payment  of  the  duties.     And, 

3dly.  That  it  did  appear  that  they  were  only 
sureties,  and  it  was  not  stated  that  any  demand 
has  been  made  on  them  by  the  Crown,  in  con- 
sequence of  the  default  of  the  principal. 

Upon  these  objectionsi  he  submitted  that  the 
foundation  of  the  extent  had  failed  from  the  in- 
sufficiency of  the  affidavit.  As  to  the  first,  he  ad- 
mitted that  he  might  be  precluded  from  taking  ad- 
vantage of  that,  because  it  did  not  appear  on  the 
face  of  the  proceedings.  As  to  the  second,  that 
was  founded  on  the  case  of  the  prosecutors  of 
the  extent  not  appearing  oh  the  face  of  the  pro- 
ceedings or  being  stated  in  the  affidavit,  and  he 
contended,  that  since  the  recent  statute  enough 
should  be  sworn  to  shew  the  Baron  who  grants 
the. fiat,  that  the  prosecutors  are  entitled  to  use 
the  Crown  process  notwithstanding  that  statute. 

That 
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That  objection   the  Court  over-ruled,  saying,       W19. 

that  as  there  was  nothing  in   the  act  requiring  t^j^^ 
such  particularity,  they  saw  no  necessity  for  de-      ^^^^ 
parting  from  the  established  form. 

As  to  the  third  objection,  he  submitted  that 
the  inquisition  should  have  found  the  debt  from 
the  prosecutors  to  be  due  to  the  CroMm  upon 
their  bond,  nor  was  any  thing  stated  on  the 
face  of  the  proceedings  to  shew  that  they  were 
'  within  the  proviso;  and  that,  for  the  security  of 
the  subject,  so  much  particularity  at  least  was 
necessary  since  the  statute,  as  should  shew  the 
title  of  the  prosecutors  to  proceed  in  this  extra- 
ordinary way,  by  means  of  the  prerogative  writ. 
They  are  not  bound  for  the  payment  of  the  mo- 
ney, but  generally,  for  the  due  execution  of  the 
office  of  Receiver  General. 

Per  Curiam^^^We  think  none  of  the  objec- 
tions good.  The  bankers  are  security  for  the 
Receiver-General  paying  the  money,,  in  effect, 
and  this  money  in  their  hands  is  ear-marked  as 
belonging  to  the  Crown;  and  as  to  that,  they 
stand  in  the  situation  of  the  Receiver-General. 

NiL 

Littledale  then  applied  for  leave  to  traverse 
the  inquisition,  but  the  Court  refused  it,  because 
he  had  come  too  late,  the  inquisition  having  been 
taken  on  the  21st  of  May. 

The   ' 
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1819. 


i6<fcjS'  The  King  (in  Aid  of  Mttton)  v.  Hill  and 

others. 


l^llxyJ^B  A  RULE  had  been  obtained,  in  the  course  of 
SJfwii."**'  ^^^e  last  Term,  by  Ckitly,  on  behalf  of  the  de- 
pS^aSi^iiif-  ^^^^a^*s  in  this  extent  (wine  merchants),  calling 
menttobeen-  ^^  ^^^  prosccutor  to  shcw  causc  why  the  Judg- 
**"**  "em***r  ^^^^  entered  up  against  the  defendants,  and  all 


to  Babmit  to     procecdinffs  thereon,  and  also  the  award  made  in 

arbitration  the    •  ° 

.question  of  ike  this  cause  should  not  be  set  aside,  and  the  de- 

0MouMi  of  what 

is  doe  to  the     fendants  be  allowed  to  plead  again  to  the  writ  of 

prosecutor, 

frmrided  the        extent. 

fnoard  be  made 

kyaghoentimef 

tratordidnot  The  grounds  fumislied  by  the  affidavits  filed 
awa^  tiu  af-  upon  tliat  motion  were,  that  although  the  extent 
tun^  a?iU^'  had  issued  for  7400/.  the  defendants  were  not  in- 
whuTithii^  debted  to  the  prosecutor  in  more  than  900/.  or 
.StMd*5te***^  thereabouts,  subject  however  to  a  claim  which 
qw^ee^^xu  ^^^  ^^  ^^^  defendants  had  on  the  prosecutor  of 
fesidTciUed  ^^^  extent  for  4000/.— that  the  defendants  bad 
wSa"^**^™  offered  to  pay  1900/.  provided  the  prosecutor 
of  a  trustee,      would  refer  all  matters  in  dispute  to  arbitration, 

which  was  w-     -  , 

/quired  to  mjike  but  that  MyttoH  rcfuscd  to  accept  the  1900/.  on 

award,  and  the  SUCIl 

defendants  so- 
licitor qfter* 

wards  wrote  a  letter,  requiring  that  the  arbitrator  would  take  into  connderatwa  metint 
not  before  him  during  the  reference,  which  was  refused,  as  the  reference  vrai  eoosi- 
dcrcd  to  be  closed  :,-It  was  held  by  the  Court,  that  under  those  circumstances  tlie 
delay  in  making  the  award  hdd  not  invalidated  it,  as  being  made  after  the  cipi- 
ration  of  the  arbitrator's  authority ;  for  that  the  conduct  of  the  defendaaU,  sod  tbe 
solicitor's  letter,  was  equivalent  to  a  consent  to  extend  the  time ;  and  therefore  Ihey 
refused  to  set  aside  the  judgment,  and  the  proceedings  thereon,  oad  tht  mtard^  aad  si- 
low  the  def^dants  to  plead  to  the  extent. 

A  Rule  to  shew  cause  discharged ;  but  without  costs. 


widothierv. 
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such  condition«*-that  defendants  therefore  pleaded       ^^^^' 
to  the  said  extent,  intending  to  tiy  the  question ;     ,|.|,^  ^^^^ 
but  that  after  a  considerable  time  spent  in  nego-        jj^  j^ 
tiation  for  a  settlement,  it  was,  on  the  27th  iVb* 
vernier,  1816,  agreed  to  refer  the  matters  ip  dis- 
pute  to  arbitration  —  that  in  order  to  bring  the 
dispute  to  a  termination,    the   defendants  then 
having    in    the    meantime   suffered    great    loss 
and   injury  in    their    business    in    consequence 
of  the  extent,  entered  into  a  written  agreement 
with  the  solicitors  for  the  extent,  to  withdraw 
their  plea,  and  suffer  judgment,  with  a  stay  of 
execution  until  non-compliance  with  the  award  to 
be  made  by  the  arbitrator ;  and  that  the  sheriff 
should  retain  possession  of  the  effJects  which  he 
then  held  for  the  same  period,  without  sale,  un- 
less the  value  should  be  lodged  in  his  hands  *-^ 
that  there  should  be  an  immediate  reference  to 
an  arbitrator,  to  tjike  an  account  of  what  was 
bond  fide  due  to  Mytton  from  the  defendants,  on 
the  balance  of  their  accounts,  and  for  interest  up 
to  September  J 1815— that  on  npn-p^yment  of  tlie 
balance  to  be  awarded  by  the    said    arbitrator, 
within  the  period  to  be  named  in  the  award,  exe- 
cution was  to  issue  on  .  the  judgment-^thdt  an 
order  of  reference  was  to  be  made  in  the  cause, 
according  to  the  terms  of  the  agreement,  and 
that  no  question  of  alleged  injury  sustained  by 
the  extent  was  to  be  admitted ;  and  the  arbitrator 
was  to  detennine  as  to  the  costs  and  expences  of 
the  extent  and  reference ;  and  the  notice  of  the 
extent  given  to  the  Dock  Company  was  to  be 

vacated, 


6S» 
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Jl^     Tacated,  in  order  to  enable  the  defendants  to  pur- 
The  KiMc    sue  their  trade. 


Hill 

andothen. 


The  affidavit  also  stated,  that  various  meetings 
took  place  before  the  arbitrator,  up  to  the  month 
of  August y  1818,  when  it  wus  agreed  to  extend 
the  reference,  and  accordingly,  by  an  agreement 
dated  the  8th  of  that  month,  it  was  agreed,  by 
consent  of  the  parties,  to  extend  and  vary  the 
order  of  reference,  and  heads  thereof,  as  follows, 
t;ijt.That  the  amount  of  principal  and  interest 
should  be  extended  and  made  up  to  the  date  of 
the  award  -r-  that  the  arbitrator  should,  from  the 
balance  to  be  found  due  to  Mr.  Mytton^  deduct 
4000/.  to  be  settled  for  the  benefit  of  defendant 
Richard  Hill's  children,  in  the  manner  tb^ein 
mentioned— -that  it  was  further  agreed,  that  the 
arbitrator  should  take  into  his  consideration  and 
award,  the  liability  of  Mr.  Mytton,  as  surety  for 
the  defendants  to  the  Bank  of  England: — a^ 
the  arbitrator  was  to  make  his  award  on  or  be- 
fore the  \st  o/*  September,  1818. 

That  a  meeting  took  place  before  the  arbitra- 
tor, after  the  signatui*e  of  the  said  second  agree- 
ment, but  the  said  arbitrator  did  not  make  and 
publish  any  award  on  or  before  the  said  1st  day 
of  September,  1818 ;  and  that  defendant  declined^ 
and  never  did  give  any  consent^  upon  application 
madcj  to  any  award  being  made  after  the  expira- 
tion of  the  time  so  limited  for  making  the  same 
as  aforesaid''^  that  no  award  in  this  cause  had 
been  served  upon  defendants^  or  either  of  themj 

nor 
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nor  had  any  demand  been  made  on  defendants,  ^^l?* 
or  either  of  them,  to  perform  or  abide  by  any  jheKiHo 
award  made  in  this  cause,  nor  had  defendantSj  ^^^^ 
or  either  of  them^  received  any  notice  whatever  •ndothe«.' 
of  any  such  award  having  been  published  and 
declared  in  this  cause,  or  of  the  trusts  thereof, 
save  and  except,  that  the  defendants  solicitors 
received  a  letter  from  the  solicitors  prosecuting 
the  extent,  dated  the  12th  of  January^  1819, 
stating,  "  that  by  the  award  the  defendants  were 
directed  to  pay  915/.  10^.  with  interest  thereon 
from  the  l&th  September  then  last,  in  part  satis- 
faction of  the  judgment  on  this  extent ;  and  that 
they  (the  solicitors)  had  to  request  the  payment 
of  it  in  die  course  of  the  then  present  week,  or 
they  must  proceed  to  sell"— that  notwithstanding 
notice  was  given  to  tfa^  solicitors  for  the  ex^ 
tent,  by  defendants'  solicitor,  that  proceedings 
under  any  alleged  award  would  be  resisted,  and 
notwithstanding  no  notice  or  copy  of  any  such 
award  (save  as  aforesaid)  had  been  served  on  or 
given  to  defendants,  or  either  of  them,  the  said 
solicitors  for  the  said  extent  did  direct  the  sheriff 
of  Middlesex  to  sell  the  said  defendants  property, 
and  did  actually  sell  the  same,  in  March  last, 
under  a  writ  of  venditioni  exponas  issued  under 
and  by  virtue  of  the  said  judgment,  conditionally 
suffered  by  defendants  to  be  entered  up  against 
them,  subject  to  the  award  so  to  be  made  as 
aforesaid. 

s 

On  that  statement  of  facts,  the  Court  granted 
the  Rule. 

The 
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181D.  The  affidavit  of  the  solicitor  for  prosecuting  th^ 

The  Kwo     extent  filed  in  answer  to  the  application,  stated, 
^v^        that    the  prosecutor  Myttotty  in    or   about   the 
vDdoUien.    month  of  Jwne,  1818,  on  his  return  to  England, 
appeared  before  the   arbitrator,    who  proceeded 
in  the  reference,  which,  after  several  meetings, 
and  examinations  of  many*  witnesses  produced, 
and  being  attended  by  counsel  on  both  side$> 
was  considered  as  closed  by  the  arbitrator^  on  or 
about  the  Sth  day  of  August,  1818,  for  all  the 
purposes  of  his  award,  which  award  the  said  ar- 
bitrator then  expressed  it  to  be  his  determinatioB 
to  make,  and,  as  deponent  is  informed  and  be- 
lieves, is  still  prepared  and  ready  to  make,  should 
the  same  be  considered   necessary  under  exist- 
ing circumstances —  that  on  the  earnest  recwn- 
mendation  of  the  arbitrator  to  the  prosceutor  and 
the  said  Samuel  Hill  in  the  presence  of  depo- 
nent and  the  defendant's  solicitor^  to  put  an  end 
to  all  differences,  the  parties   consented  to  an 
agreement  for  the  settlement  of  4000/.  in  favour 
of  Mr.  Richard Hill!»  children,  (to  be  appropriated 
and  deducted  from  the  debt  under  the  said  ex- 
tent in  aid)  and  to  the  further  new  terms  of  re^ 
fercnce-^  that  deponent  and  defendants'  solicitor 
attended  the  arbitrator,  and  all  tlie  matters  of  in- 
quiry were  discussed  and  closed  before  him,  and, 
as  he  expressed,  to  his  satisfaction,   before  the 
said  1st  day  of  September^  and  that  the  award  was 
prepared  on  or  before  that  rf^^  — that  deponent 
had  been  informed    by  the  arbitrator,    and   be- 
lieved, that  the  reason  why  he  did  not  then  de- 
liver his  award  was,  that  he  had  applied  before 

the 
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the  said  1st  day  of  Scptembtry  tb  the  said  defend- 
ant Samuel  Hill,  or  his  then  solicitor,   for  the 
name  of  a  trustee  on  tlie  part  of  the  defendants, 
for  the  settlement  provided  for  by  the  said  fur- 
ther agreement  of  reference,  and  which  he  could 
not  obtain  —  that  deponent  never  heard  of  any 
objection  whatever  having  been  made    by  the 
cicfiendants,  or  any  of  them,  or  any  person  on 
their  behalf,  to  die  arbitrator  making  his  award 
after  the  said  1st  day  of  September  ;  on  the  con- 
trary, the  deponent,  on  or  ^bont  the  Sth  of  Sep^ 
t ember,  1818,  received  from  defendants'  solicitor 
the  copy  of  a  letter  of  that  date,  which  he  had 
addressed  to  the  arbitrator,  at  the  request  of  Mr. 
Hilly  urging  him  to  r^-consider  the  subject  of  his 
allowances;  and  the  deponent  was  informed  by 
the  arbitrator,  that  he  declined  any  further  open- 
ing of  the   discussion,    conceiving  that  ^11   the 
claims  of  the  defendants  had  been  fully  consi- 
dered by  him,   and  that  he   had   informed    de« 
fendants'  solicitor  to  that  effect ;  nor,  to  the  best 
of  deponent  s  recollection  and  belief,  did  he  hear 
of  any  objection  to  the  award,  until  the  month 
of  Ji\n\in.ry  foUowittgy  when  the  present  solicitor 
of  defendants  wrote  the  letter  alluded  to  in  de- 
fendant Samuel  HilVs  affidavit — that  deponent, 
on  his  having  been  applied  to  by  the  arbitrator, 
before  the  said  1st  of  September ^  1818,  stating 
the     difficulty  he    had  had    in    obtaining    the 
name  of  the  trustee  from  the  defendants'  solici- 
tor, then  informed  him  that  he  should  not  ob- 
ject to  the  completion  and  delivery  of  the  award 
after  the  1st  of  September^  and  that  he  had  not 

any 


.  1610. 

The  Ring 

Hill 
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any  suspicion  tliat  the  defendant  or  his  solicitor 
would  attempt  to  take  any  advantage  on  such 
c.  (ground*— and  that  in  the  middle  of  the  month 

Hiix 

and  oiiiew.    of  September y  the  deponent  received  the  award 
from  the  arbitrator. 


The  Attorney  General^  Rose,  and  Parke, 
shewed  cause,  insisting,  that  }f  tliere  had  been  in 
fact  any  grounds  for  the  application  at  any  time, 
it  had  been  made  too  late,  and  diat  the  Court 
could  not  now  entertain  any  question  respecting 
the  validity  of  the  award.  And  they  submitted, 
that  if  the  time  pf  the  arbitrator  delivering  the 
award  in  any  way  affected  the  original  submis- 
sion, it  could  not  be  taken  advantage  of.  by  tbe 
defendants,  because  the  (|elay  had  been  caused  by 
their  own  conduct  in  <iiegiecting  from  time  to 
time  to  furnish  the  arbitrator  with  the  nomina* 
tion  of  a  trustee  to  effect  the  arrangement  made 
for  their  advantage.  Adverting  to  the  letter  of 
the  defendants'  solicitor,  they  submitted  thsU;  it  was 
equivalent  to  a  parol  agreement  to  an  extension 
of  the  time  for  making  die  award  which  would  be 
sufficient  to  prolong  the  period  of  the  arbitrator's 
authority. 

They  distinguished  this  case  from  tliat  of  the 
common  proceeding  of  moving  for  an  attachment 
for  non-performance  of  the  award,  as  the  only  re- 
suit  of  this  arbitration  could  be  to  ascertain  for 
what  sum  the  judgment  ought  to  be  entered  up,  and 
they  urged  that  it  would  require  a  much  stronger 
case  than  that  of  a  mere  delay  in  delivering  the 
award,  to  set  aside  a  regular  judgment  which  had 

been 
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been  suspended  wholly  on  the  defendants'  account,       1819. 

whatever  weight  such  an  objection   might  have  '^'kino 
in  inducing  tlie  Court  to  refuse  an  attachment.' 


r. 

Hi  IX 

aod  otlien. 


Roupcll  for  the  defendants,  contended,  that  as 
tlie  judgment  was  merely  conditional,  and  de- 
pended on  the  result  of  the  awanl,  it  could  not 
be  regularly  acted  upon  until  the  award  should 
Jiave  b?en  duly  made.  The  award,  however,  he 
insisted,  was  completely  invalid,  because  it  had 
Hot  been  made  within  the  stipulated  time,  nor 
had  the  submission  ever  been  made  a  rule  of  Court, 
nor  the  terms  of  the  agreement  been  complied 
with,  as  far.  as  regarded  the  interest  of  the  defcn- 
dants^  and  therefore  the  judgment  was  irregularly 
proceeded  upon^  and  the  proceedings  could  not 
i)e  supported. 

As  to  the  letter,  he  insisted,  that  having  been 
written  after  the  time  when  the  arbitrator's  au- 
thority had  expired,  it  could  not  operate  to  re- 
vive it,  or  to  make  that  a  good  and  binding  award 
which  was  at  that  instant  nugatory. 

On  the  point  of  the  delay  in  making  the  appli- 
cation, he  urged,  that  the  defendants  knew  no- 
thing of  the  award,  and  had  never  been  served  with 
jt,  nor  were  they  aware  that  any  award  had  been 
made;  and  therefore  he  contended  that  it  was  al- 
together void,  and  the  whole  of  the  proceedings 
were  irregular,  and  unwarranted. 

Richards,   Lord  Chief  Baron,  stopping  the 
VOL.  vn,  u  u  Attorney 
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w\9.       Attorney  General,  about  to  reply.—!  think  this 
case  quite  clear  —  stating  the  circumstances  from 


IV  Kino 


r^  the  affidavits.  The  judgment  and  award  must  be 
andotiieiv.  taken  together,  or  the  judgment  would  not  be 
regular.  The  question  therefore  is,  whether  this 
is  a  good  award  or  not.  It  is  said  it  is  not^  be- 
cause  not  made  in  time,  that  is,  not  by  the  1st  of 
September.  It  certainly  was  not,  in  fact,  and 
ibcreBcfre  primd  facie  it  could  not  be  good,  unless, 
by  the  conduct  of  the  parties,  they  have  made  it 
effectaal  by  giving  it  their  assent.  I  think  it  is 
<piite  clear  that  they  have  done  so  in  this  instance 
nnder  die  circumstances  of  the  cas^.  Besides,  the 
etiicr  conduct  of  the  defendants,  all  of  which 
speaks  a  full  assent  to  all  that  had  taken  place, 
there  is  the  letter  of  their  solicitor,  written  seven 
days  after  the  1st  of  September^  requiring  further 
matters  to  be  still  considered  by  the  arbitrator, 
which  he  refuses  to  do.  It  is^  impossible  not  to 
hold  that  letter  to  be  an  assent  to  the  enlargement 
of  the  time,  as  it  was  written  with  a  view  to  the 
award  which  the  arbitrator  was  to  make. 

As  to  the  statement  in  the  affidavits,  that  the 
defendants  did  not  know  of  the  award  havmg 
been  made  \\\\  January^  1810;  that  can  hardly 
be  correct*  They  say,  also,  that  it  was  never 
ser\'ed  upon  them.  It  is  not  the  practice  to  do  so, 
'  and  it  is  unnecessary.  \t  is  the  business  of  the 
parties  to  inform  themselves  of  the  making  of  the 
award,  and  to  require  it  from  the  arbitrator.  In 
March^  the  judgment,  having  been  perfected  by 
the  award,    was    executed;   but   no  application 

is 
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is  made  to  tlie  Court  till  June.     Under  all  these       ^^^^• 

circumstances  I  cannot  think  myself  at  liberty  The  kiws 
to  consider  that  the  award  was  not  assented  to  by        hiw 

the  defendants,  .  •"^"^*«^^ 

Graham,  Baron^  concumng,— Tliis  would  be 
^n  exceedingly  clear  case  in  my  view  of.  it  if  it 
stood  upon  the  letter  of  the  defendants'  solicitor 
alone,  for  that  was  an  e^^press  recognition  and 
assent,  applying  {o  all  that  had  then  taken  place, 
and  no  subsequent  verbal  dissent  could  destroy 
the  effect  of  that  letter.  They  were  of  course 
awa^e  of  all  that  had  been  then  done  before  the 
arbitrator,  and  that  they  hfid  no  new  evidence  to 
produce.  Beyond  all  doubt  this  amqui^ted  to  an 
express  consent  to  enlarge  the  time, 

G ARROW,  J5rtrow.— rl  cousldcr  the  letter  an  au- 
thority to  the  arbitrator,  equal  even  to  a  rule  of 
Court.     If  the  defendants  had  meant  to  rely  on 
thp  time  being  out,  it  was  their  duty  to  have  re- 
fused  to  give  the  name  of  a  trustee  on    that 
ground,  and  not  to  have  delayed  it  from  tjme  to  . 
time.     Instead  of  doing  so,  they  write  this  letter, 
requiring  the  arbitrator  to  take  into  consideration 
new  matters.      If  the  prosecutor  of  this  extent 
had  come  to  ^et  aside  this  award,  would  not  his 
^lot  having  objected  to  this  letter,  on  the  ground 
that  it  was  too  late,  have  equally  precluded  him? 
This  is  an  application  to  set  aside  the  judgment, 
?ind  the  arbitrator  had  no.  power  to  vacate  the 
judgment:  he  could  only  reduce  the  sum. 

u  u  2  Then 
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Then  can  we  overlook  the  delay  which  has 
taken  place  before  the  application  was  made,  from 
January  till  June  at  least  ?  It  is  quite  impossible 
that  we  could  comply  with  it 


Per  Curiam. 


Rule  discharged,  but 
without  Costs^ 


17ih  July. 


y^<T^.cF^^. 


George  and  Wife  v.  Ho^tard  apd  Wife,  and 
The  Governor  and  Company  of  The  Bank 
of  England^ 


loS^f^iTfn-  T^IS  bill  prayed  that  the  defendant   Howard 


A 

stock  ( 

Se  MmirlTf  in'ght  be  declared  a  trustee  of  a  si^m  of  1800/. 
i?iA*^at^o'f''  Navy  51  per  tent.  Bank  Annuities,  and  be  directed 
thehasiMDdof  to  transfer  the  same  into  the  name  of  the  Deputy 
9Ucf9,  accom-  Remembrancer,  to  be  sold,  and  the  producb  di* 

paoied  by  *      ,  .        >  .  r    ^        .      . 


p^f  of'Aif  vided  amongst  the  plaintiffs  — and  that  he  might 
his  Mfe^^me  hc  dircctcd  tQ  d^liv^r  Up  to  the  plaintiffs  all  se- 
intenUoDto      cur^ics  fo^  moucy  occ.  m  his  possession  whicli 

give  the  tins-      -     -  ,  i        -  i      i         -^ 

band  tbe  stock  bcloixgcd  to  tqc  intestate,  and  that  if  necessary 
in  ctmsideral  an  accouut  might  be  taken  of  what  should  be  due 
tionforbim*    ^op^  defendant  Howard  to  thp  estate  of  tlie  in- 

and  hit  wife,  ♦^cf-to 

and  that  he  tC^tetC, 

bad  transferr. 

ed  it  for  that 

psrpoie  (if  not  repelled  by  coanter  testimony),  held  to  be  safficieat  proof  of  a  ipA  of 

■nch  stock  —  and  the  Court  wil(  npt  continue  an  injuncMoo  gran^d  to  restrain  the  Iwi- 

band  (who  had  administered)  from  disposing  of  it. 

Snch  evidence  is  strong  enough  to  destroy  the  otherwise  equitable  prctomptiott,  that 
the  transferree  is  a  mere  trustee  for  tlie  transferr^^  without  the  aid  of  a  reference  or  an 
Issue ;  for  however  weak  the  defendants'  equity  may  be  in  such  a  case,  yet  where  tbe 
plaintlif  does  not  shew  any,  slight  circuttstancei  are  ftufficieat  to  rebut  the  frMM^ 
presumption. 
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testate,  and   to  ?>e  paid  over  &c. — and  that  lie       1810. 
might  be  restrained  from  selling  or  transferring 
%i>e  said  stock  — and  the  Bank  from  permitting 


Gborob 

9. 

-     The  Rank  of 
OCC%  Enolahd. 


The  facts  charged  by  the  bill  were,  that  tlie 
wives  of  tire  plaintiff  George  and  of  defendant 
Howard,  were  nieces  and  only  surviving  next  of 
kin  of  an  intestate,  of  whose  estate  the  wifie  of 
Hoivard  procured  letters  of  administration.  The 
plaintiffs  having  discovered,  since  his  deathy  t|iat 
the  sum  in  question  stood  solely  in  his  name  till 
about  eighteen  months  before  he  died,  and  that 
then  he  had  transferred  it  into  the  joint  names 
of  himself  and  defendant  Howard^  who  was  in- 
debted to  him  at  his  death  for  money  lent  upon 
securities  in  Howard'^  possession. 

The  defendants  Howard  and  wife,  by  their  an- 
swer, stated  that  the  stock  in  question  had  been 
transferred  into  the  joint  names  of  the  intestate 
and  defendant  Howard^  in  pursuance  of  an  in- 
tention  of  the  former^  frequently  expressed  in  his 
life-time,  to  give  the  same  to  the  latter  at  his 
death,  in  consequence  of  his  marrying  the  in- 
testate's niece,  who  had  been  brought  up  in  his 
family,  and  treated  as  his  own  child,  and  who 
had  been  left  a  widow  with  three  children,  and 
had  also  had  a  large  family  by  the  defendant. 
They' denied  being  indebted  to  the  intestate  at  his 
death,  or  that  defendant  ever  gave  him  any  secu- 
rity for  any  money  lent— subnytting  to  account. 

u  u  3  The 
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1819.  The  Governor  and  Company  of  the  Bank,  by 

GiiPRCiB      *^^c^r  answer,  stated  that  there  was  the  said  sum 

The  luiiR  of  standing  in  the  name  of  the  intestate  on  the  26th 

ENCL4ND.     November^  1816,  which  was  transferred  on  tlie 

6th  August^  1817,  into,  and  is  now  standing  in 

the  joint  names  of  the  intestate  and  defendant 

Howard^  and  that  the  dividends  due  on  the  5th 

January^  and  Sth  Jult/y  1817,  were  received  bj 

the  intestate,  and  that  the  subsequent  dividends 

up  to  5th  July^  1819f  were  then  unreceived. 

The  defendant  proved  by  the  deppattions  of 
witnesses,  that  the  intestate  had,  in  conversation 
upon  several  occasions,  stated  that  he  had  ^ven 
the  stock  in  question,  and  all  his  property  at  Im 
decease,  to  the  defendant  Howard^  and  diat  he 
had  had  the  stock  transferred  into  their  joint 
names,  with  a  view  of  securing  it  to  him — that 
his  reason  for  not  transferring  it  into  the  name  of 
Howard  alone  was,  that  it  might  not  be  liable  ta 
his  debts  in  case  of  bankruptcy — that  he  had 
been  informed  by  his  stock  broker,  that  the  stock 
would  survive  to  Howard. 

The  plaintiff  furnished  no  evidence  m  support 
of  his  claim. 

Roupell  and  Maddocks  relied,  at  the  hearing, 
on  the  invalidity  of  such  a  gift  so  said  to  be  made 
by  the  intestate,  without  further  disposition  by 
will  or  other  instrument,  and  the  danger  and  mis- 
chief of  permitting  such  a  case  to  succeed,  founded 
as  it  was  on  mere  conjecture  of  an  intention  to  do 

what 
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what  might  have  been  so  easily  done  in  fact^  and  1B19. 
by  regular  meaus.  They  urged  that  a  transfer  of  q,^^, 
stock  into  another's  name,  particularly  wlien  .^itjiuKKof 
jointly  with  that  of  the  owner,  could  never  be  »•!.«•»• 
considered  as  proof  of  gift,  as  such  transfers 
were  often  made  for  various  purposes  of  con- 
venience, without  any  iden  of  giving  an  in- 
terest: nor  could  that  notion  be  much  assisted 
in  law  by  proof  of  loose  conversations  of  an  in- 
tention expressed  of  a  gift;  or  if  any  such  in- 
tention had  really  existed  at  one  time,  it  might 
have  been  changed  at  another,  even  up  to  die 
last  moment:  and  if  any  surmise  of  intention 
could  be  admitted  in  a  case  of  this  nature,  tlie 
more  natural  one  would  be,  that  a  dying  intestate 
was  proof  of  an  intention  that  both  bis  nieces, 
who  were  his  only  next  of  kin,  should  take  the 
personal  property  he  might  leave  behind.  There 
were,  besides,  in  this  case,  debts  due  to  the  in- 
testate, as  to  which  he  had  made  no  disposition, 
probably  for  the  same  reason# 

In  Equity  it  has  been  established,  that  a  transfer 
of  stock  into  the  name  of  another  not  being  a 
wife  or  child,  without  consideration,  constituted 
the  person  into  whose  name  it  was  transferred,  a 
trustee  for  the  person  so  transferring  it.  In  the 
case  of  Rider  v.  Kidder^  (a)  it  was  held,  that  a 
transfer  of  stock  into  the  joint  names  of  the 
owner  and  another  pei^son,  for  the  benefit  of  the 
latter,  who  enjoyed  it  as  a  gift  by  receiving  the 
dividends,  was  nothing  more  than  a  trust  for  the 

(a)  10  Ves.  360. 

u  u  4  owner 
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1810.        owner  and  his  legal  personal  representatives.  They 
therefore  submitted  that  this  stock  must  be  con- 

Gt.ORG  B 

^  „«^-      ^   sidered  as  held  in  trust  for  the  next  of  kin  of  the 

The  Bawk  of 

E?jcLA«»,  intestate,  and  they  observed,  that  on  the  motion 
for  the  injunction  which  had  been  granted  on 
the  merits,  the  Court  were  clearly  of  that  opi- 
nion« 


JVrottesley  for  the  defendants,  contended,  that 
having  regard  .to  the  near  relationship  of  the 
parties  and  the  circumstances  of  the  case,  as 
stated  in  the  answer  and  not  contradicted  by 
evidence,  supported  as  it  was  by  proof  of  the  in- 
tention of  the  intestate,  to  give  the  stock  to  the 
defendant  at  his  death,  enough  had  been  shewn 
to  satisfy  the  Court  that  they  ought  not  to  in- 
terfere in  a  case  of  this  nature  to  deprive  the  de- 
fendant of  the  stock  in  question  and  to  give  it 
to  all  the  next  of  kin. 

Tlie  case  of  Rider  v.  Kidder^  he  insisted,  was 
altogether  very  different  from  the  present  in  its 
circumstances,  and  there  it  was  said  by  the  Lord 
Chancellor,  that  any  evidence  of  .being  benefi- 
cially entitled,  would  be  sufficient  to  rebut  the 
presumption  of  the  holder  of  the  stock  beings 
mere  trustee :  and  that  case  was  determined  upon 
the  ground  that  there  were  no  circumstances  of 
any  sort  to  rebut  the  primd  facie  presumption, 
and  there  the  holder  of  the  stock  was  an  entire 
stranger  in  blood  to  the  intestate.  As,  therefore, 
there  was  no  authority  in  favor  of  the  plaintiffs 
claim,  and  the  only  case  cited  rather  inclined  the 

other 
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Other  way,  he  submitted  that  no  ground  had  been       ^^J^- 

laid  for  the  interference  of  the  Court  in  the  way  o«or«b 
required  by  the  plaintiffs'  bill.        ,► 


9. 

The  Bank  of 
Emglahv. 


Richards,  Lord  Chief  Baron.^The  case  of 
Rider  v.'  Kidder  does  not  apply.  That  was  ar- 
gued on  this  ground,  that  the  intestate  having 
purchased  the  stock  with  his  own  money,  and 
transferred  it  intQ  his  own  name  and  that  of 
another  person ,  the  presumption  is  that  the 
other  pei:son,  if  a  stranger,  is  merely  a  trustee 
for  him  whose  money  it  was :  and  so  it  might 
have  been  presumed  here,  perhaps,  if  such  were 
the  facts,  but  in  this  case  stock  already  purchased 
and  invested  was  transferred  into  the  name  of  the 
owner  and  the  defendant ;  and  if  I  deliver  over 
money,  or  transfer  stock  to  another,  even  al- 
though he  should  be  a  stranger,  it  would  heprimd 
facie  a  gift.  This  is  a  much  stronger  case  than  a 
(transfer  to  a  mere  stranger,  and  it  lies  upon  the 
party  denying  it  to  be  a  gift,  to  shew  some  reason 
for  a  Court  decreeing  it  t^  be  a  trust.  Here  the 
mere  presumption  on  which  the  plaintiffs  rely,  is    j"  /y» 

rebutted  by  evidence  explaining  the  purpose  and  \/  ^  /.  /*^ 
object  of  the  transfer,  and  there  is  no  evidence/  /^^^t?^?  A« 
offered  on  the  other  side  to  contradict,  it  As  to  the 
objection  that  this  is  an  odd  mode  of  making  a 
gift,  and  therefore  could  not  have  been  intended, 
that  is  still  nothing  more  than  presumption,  and  it 
is  answered  by  the  evidence.  It  certainly  was  not 
the  best  mode,  or  one  which  a  man  of  more  skill 
would  have  adopted  in  making  a  gift ;  but  when 
we  have  evidence  of  a  Reasonable  motive  for  it 

in 


0   r<ifi>^'"* 
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isia.      in  the  gircr's  regard  for  his  neice,  and  Kppiobi^ 
GsMM     ^^^  ^^  ^^^  husband's  conduct  towards  her,  that 
theBAMKof  ^^  sufficient  to  check  any  interference  on  our  part 
EacLAB*,    to  take  the  stock  from  the  defendant.    If  the  hus- 
band had  died  in  the  life-time  of  the  uncle,  there 
might  have  been  more  difficulty  in  the  matter;  but 
a  strong  part  of  the  defendants'  case  is,  that  the 
plaintiff  has  not  made  out  any  right,  and  whether 
this  be  a  gift  or  a  trust,  either  way  thq  plaintiff 
is  not  entitled  to  take  it  away  ftom  the  deEm* 
dant« 

Graham,  Baron^   expressed   himself  of  the 
same  opinion  for  similar  reasons.    This  bill  seeks 
to  take  from  the  defendant  a  legal  interest,  and  to 
do  so  the  plaintiff  must  raise  an  equity,  which 
he  has  not  done.    Then  it  is  shewn,  by  evidence, 
that  there  was  a  motive  for  the  gift,  and  there 
must  have  been  some  intention  in  niaking  tiie 
transfer.    That  intention  is  proved  by  the  evi- 
dence, which  is  closely  connected  with  the  nature 
of  the  transaction,  and  the  intestate's  explicit  de- 
claration.   He  had  been  living  in  the  house  of  the 
defendant,  and  all  the  circumstances  are  strongly 
in  the  defendant's  favor,  in  whom  it    is  quite 
clear  the  intestate  had  great  confidence.    On  the 
other  hand  there  is  only  the  presumption  that  he 
was  a  trustee  for  the  intestate's  family,  and  that 
in  order  to  have  completed  the  supposed  gift,  it 
wajs  necessary  to  do  some  further  act      I  am 
clearly  of  opinion  that  upon  tlie  evidence  (of  the 
sufficiency  of  which  we  can  judge  as  well  as  the 
Master  or  a  Jury,  and  therefore  may  decide  with*- 

out 
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out   a  reference  or  an  issue)  the  plaintiff  has  not      J8i9. 
shewn  any  equity  upon  which  we  can  act,  to  make      qkovlge 
any  decree  in  his  favor.  ^^  ^•^^  ^^ 

England, 

Garrow,  Barofif  concurred -^observing,  that 
a  man  purchasing  stock  may  have  reasons  for  its 
hot   standing  in  his    own  name,    but  where  he   i 
transfers  stock  already  in  his  name  into  that  of  1 
another  person,  it  is  quite  a  different  thing,  and    \ 
generally  proceeds  ftom  an  intention  to  l^^nefit 
the  person  into  whose  name  it  is  transferred.     In 
this  case  it  was  evidently  the  intestate's  inten-^ 
tion  to  give  the  defendants  the  stock,  and  he  has 
effectually  done  it,   reserving  a  control  over  it 
during  his  life:  and  perhaps  one  object  of  not 
giving  it  by  will,  might  have  been  to  avoid  the 
legacy  duty. 

Per  Curiam. 


Declare  the  1300/.  Navy  51.  per  cent.^B^rik  An- 
nuities, to  be  no  part  of  the  intestate's  personal 
estate. 

Injunction  dissolved. 


# 


FoiUlAK 
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1819. 


satur^v.     Form  A  K  and  another  r.  Blake  and  others^  and 
wv^*        ^^  Nine  other  Causes  wherein  the  same  Parties 
were  Plaintiffs. 

CaoMs  in        W RAY  now  moved,  on  the  part  of  the  defend- 

Equity  cannot  »  r 

becontoiu  ants,  in  the  above  causes,  that  they  might  be 
consoHdated ;  and  that  the  depositions  taken  oa 
the  part  of  the  defendants  in  a  cause  of  f Fright 
V.  Southwood  and  others^  together  with  tlie  do- 
cuments proved  therein  as  exhibits,  on  the  part 
of  the  defendants,  might  be  read  and  given  in 
evidence  in  the  said  causes,  when  so  consolidated. 

The  motion  was  made  on  the  autliority  of  a 
case  of  Pi/kcy  widow,  v.  Brook  (a)^  wherein  the 
Court  are  said  to  have  ordered  seven  difFerciit 
bills  by  the  executrix  of  a  deceased  vicar  to  be. 
consolidated  into  one. 

HiCHARDs,  Chief  Bar  on. -^l  never  heard  of  an 
order- in  the  course  of  my  experience  for  conso- 
lidating causes  in  Equity;  nor  can  I  conceive 
upon  what  principle  it  can  be  done.  There  are 
many  reasons  wliy  it  should  not :  and  if  it  be  the 
practice,  it  is  extraordinary. 

Referring  to  the  Register  as  to  the  practice,  lie 
stated  that  there  was  a  case  wherein  a  similar 
application  had  been  made  about  twenty-four  years 
ago,  when  the  Court  refused  the  application  on 

,  (a)  1  Fowl.  Prac.  214. 

account 
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account  of  the  difficulties  which  it  might  place  in 
the  way  of  the  defendants. 

Dowdeswell  opposed  the  motion,  and 

The  Court  refused  the  application,  spying,  that 
it  would  be  necessary  first  to  refer  it  to  the  Mas- 
ter to  enquire  if  the  causes  could  be  consolidated. 

^i7. 


ens 


1819. 


FoUMAlf 

and  aiiotUcr 

V. 

IUakb 
aiid  others. 


The  Governor  and  Trustees  of  the  Free  Grammar 
School  of  King  Edward  y I.  at  Shrewsbury, 
V.  Maddock  and  others. 


l?ih  Jmtjf. 


FONBLANQUE  moved,  on  the  part  of  the  de- 
f(pndants,  that  the  plaintiffs  might  be  ordered  to 
produce  and  leave  in  the  hands  of  their  clerk  in 
court,  upon  oath,  all  books,  deeds,  papers  &c. 
in  their  possession,  relating  &c.  with  liberty  for 
the  defendants  to  inspect  &c.  upon  an  affidavit 
stating  that  the  deponent  had  attended  several 
meetings  qf  the  Commissioners  named  in  a  com- 
mission i$sued  under  a  decree  of  the  Court  in 
this  cause,  [a  suit  for  tithes]  at  some  of  which 
the  plaintiffs'  solicitor  had  admitted  that  there 
were  in  his  or  their  possession  divers  documents 
&c,  relating  &c.  not  produced  before  thp  Com- 
missioners, which  he  had  refused  to  permit  the 
defendants  to  insoect* 

It 


Tlic  Coart  wUl 
not  make  an 
order  on  plain" 
tiffs  (where 
the  cause  hu 
been  by  de- 
cree referred 
to  Commis- 
sioners) to  pro- 
dnee  and  leave 
documents  \*c. 
in  their  posses, 
sion  in  the 
bands  of  their 
clerk  in  court 
for  inspection 
by  defendants. 
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181D.  It  was  urged,  that  as  the  omission  of  the  u«ual 

'^"^'^'^^    direction  for  the  production  of  documents  in  tlic 

Oorernor,  «c.  *  ... 

of  Shrews-   decree  had  created   a  difficulty  in  this  respect  to 

MukY  School  ft  /»      1  1    o       1  'i  #^ 

V.         the   disadvantage  or  the  d^feildants,  the  Court 

l^l4otllef9.    would  now  supply  that   defect  by  making  the 

order  prayed,  particularly  as  the  Commissioners 

had  refused  to  make  any  order  on  the  plaintiffs 

for  the  production  of  documents  required;  but 

Tlie  Court  observed,  that  a$  Commissioners  were 
an  intermediate  tribunal  constituted  for  the  purr 
pose  of  making  the  inquiry  referred  to  them,  with 
competent  authority  to  do  all  that  should  be 
necessary,  and  were  for  the  time  the  sworn  offi- 
cers of  the  Court,  as  their  Master  himself  wa^ 
they  must  be  considered  as  intending  to  do  all 
that  was  fairly  necessary  on  behalf  of  eidier 
party  —  and  that  this  was  an  application  calling 
on  t\\^  plaintiff  to  produce  documents,  and  ther^- 
fore  unusual.  They  enquired  if  there  were  any 
precedent  of  a  motion  of  this  sort  having  been 
granted,  and  said,  that  unless  there  were,  they 
would  not  make  an  order  which  was  in  substance 
an  alteration  of  the  original  decree  upon  so  novel 
an  application. 

Motion  refused, 
without  Costs. 


END   OF    THE    SITTINGS    AFTER    TRINITY    TEKM. 
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MEMORANDA  : 


Jn  the  preceding  Vacation,  Sir  Robert  Giffor4$ 
Knighty  His  Majesty's  Solicitor  General,  was  ap- 
pointed Attorney  Gfeneral,  and 

John  Singleton  Copley^  one  of  His  Majesty's 
{Serjeants  at  Law,  was  promoted  to  be  his  Suc- 
cessor in  the  Office  of  Solicitor  General,  and  was 
ponsequently  knighted. 

,  Robert  Mathew  Casberdf  Esq.  (having  a  Pa- 
tent of  Precedence,  was  appointed  to  succeed 
Abel  Moysejfy  Esq.  (who  had  resigned)  as  Justice 
pf  the  Great  Sessions  for  the  several  Counties  of 
Glamorgan,  Brecon,  and  Radnor,  S.  IV. 
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8timhiM9,        Hodgson  and  others  v.  ^Ierest  and  otJieis^ 

6ik  AW. 


The Conrt will  MaRTIN  and  Girdlcsiont  now  moved  to  dis- 
iiijiiDctMMi(ob.  solve  the  injunction  wliich  had  been  g^nted  to 
proccediogs  ia  restrain  the  defendants  from  proceeding  in  an  ac- 
ieurtH-in  f».  tion  of  ejectment. 

▼or  of  ptnons 
claimiopniider 

w^pro^eid  The  bill  on  which  tlie  injunction  was  obtained 

fatiier'iwai,  ^'  "P  ^  claim  to  certain  cuniomary-hoXA  lands 

{^"gj"^^*  alleged  to  have  been  devised  to  the  plaintiffs'  an- 

MThmSTm^  cestor,    a  younger  son   of  the  testator,  fox  life, 

tended  to  be  ^i^^i^  remainder  to  his  issue ;  but  that  for  want  of 

deTiBcd  for  life  ' 

orintauto      a  Surrender  and  conveyance   to  the  uses  of  the 

aootiier  child  '' 

by  the  same     ^yill,  tlic   IcmI   estate  therein  had  descended  to 

will  (vabject  /-     i        i    /•       ■  ■  » 

toqnestioiift<tf  the  auccstor  of  the  defendants,  the  testators  cus- 
operation  of  tomary  heir,  wlio  had  also  been  amply  provided 
descended  for*  for  Otherwise  by  tlic  same  will. 

want  of  being 
sarrendered  to 

Idu^^^iut^  The  answer  of  the  defendants  insisted  on  cove- 
S^^iISdeMbc  »ants  entered  into  by  the  plaintiffs'  ancestor  in  a 
!!^t^!!  I]!L.    deed  of  conveyance  for  valuable  consideration  of  a 

mainder-men  J 

or  parchaiens  freehold  estatc  devised  to  him  by  the  will,  with  the 

notwithstand-  -^  ' 

ingthe  dc-      auccstor  of  the  defendant,  wliich  deed  recited  tlic 

Tuee  hate  co- 
venanted with  intention  of  the  testator  to  devise  the  said  cus- 

tbebeirtbat  ,        .     .       .  ^     i 

lie  shall  stand    tomarv  lauds  according:  to  the  limitations  set  forth 

•eiaed  to  the  '  . 

nse  of  himself  in  the  plaintiffs'  bill,andthatfor  want  of  surrender 
and  aMigns  In  they  had  dcsccndcd  as  alleged.  Those  covenants 
of  covenant!  wcrc  that  the  former  would  do  certain  acts  to  make 
bro^rih"^  *  the  latter  a  perfect  title,  and  that  in  case  of  eviclion 
by  the  issue  of  the  covenantor,  the  covenaiitee 
should  stand  seised  of  the  said  customary  lajids 

to 
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tolhe  use  of  himself  and  his  heirs  for  ever:  arid  it 
alleged  breaches  by  plaintiffs  and  their  ancestor. 

Benyon,  Shadwell^  Spranger^  and  Mascall  for 
the  ptauitiifs,  opposed  the  motion,  submitti!ig» 
that  the  testator^.Jby  the  will  under  which  the 
plaintiffs  ckimed>  having  devised  the  customary 
lands  in  question  to  the  plaintiffs'  ancestor,  the 
Cotirt  would  declare  the  defendants  trustees  for 
the  plaintiffs,  and  direct  a  surrender;  or  hold  the 
defendants*  ancestor  bound  by  having  made  his 
election  to  take  under  the  same  AvilU  tliereby 
giving  effect  to  the  plaintiffs'  claim  * :  and  they 
contended,  dmt  the  ejectment  must  be  continued, 
as  the  Gourt  ought  not  to  xhange  the  possession 
on  motion. 

On  the  part  of  the  defendants  it  was  insisted^ 
that  if  the  plaintiffs'  ancestor  had  originally  any 
legal  or  equitable  claim  to^entitle  him  to  a  decree 
in  his  favor^  he  had  precluded  and  bound  himself 
by  his  covenant. 

They  also  relied  upon  the  failure  of  the  devise  in 
point  of  law,  inasmuch  as  the  estate  in  question 
being  customary-hold,  and  having  been  given  to 
the  plaintiffs'  ancestor  by  a  devise  of  all  the  te^:* 
tator's  lands  &c.  at  Aulby^  {part  of  which  was 
freehold^   and  part  the  customary-hold  in  ques- 

•  These  important  questions  were  very  fully  argued  at  the 
hearing;  therefore  the  argument  upon  this  occasion,  when 
the  Court  did  not  give  any  opinion  on  those  points,  '\i  omitted, 
being  reserved  for  the  report  of  the  final  determination  of 
the  Court  when  the  judgment  was  pronounced. 
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tion)  it  had  operated  only  on  the  freefaoUL  arf 
the  CMtomary^hold  had  not  passed,  acoottfiBg  to 
the  doctrine  estahlished  by  all  the  deciwrns. 

RfeHARDSy  Lord  Chief  Baron  (status;  Ae 
devises,  the  facts,  and  the  ckcumstmBces  of  the 
family  at  the  death  of  tlie' testator).  The  tdtamr, 
having  both  freehold  and  copyhold  lands  (bnniDg 
part  of  the  estate  devised,  by  name^  to  tbe 
ptaintiiTs^  ancestor,  or,  at  leasts  intended  to  be 
devised  to  him  for  life  or  in  tail ;.  the-devbe  gave 
him  a  claim  prifnd  facity  in  eqarty-  at  Icsst,  to 
the  whole.  It  appears  that  he  afterwards  entered 
into  some  arrangement  respecting  it,  and  whe- 
ther a  foolish  one  or  not  we  cannot  now  consider; 
but  the  pkintififs  being  I'emainder-men,  aie  not 
affected  by  the  contract  of  their  ancestor,  ami 
are  not  bound  to  make  good  his  engagement: 
at  least  there  is  no  equitable  act  which  the  Court 
can  call  upon  them  to  <lo,  and  tlierefore  we  can- 
not interfere,  and  certainly  not  in  thb  sununaiy 
way. 

A  qnestion  has  been  raised  whether  the  caslo- 
mary-hold  part  of  the  estate  passed  at  all  voder 
the  will*  It  does  not,  however,  appear  that  it  diJ 
not  pass  in  Equity  at  least,  and  that  would  be  ne- 
cessary to  be  clearly  shewn,  to  warrant  our  dissolf^ 
ing  tliis  injunction.  Then  it  is  also  clear  that  tbe 
child  under  whom  the  defendants  claim,  was  pro- 
vided for  by  tlie  same  instrument;  and  be  is, 
therefore,  within  the  rule  of  Equity,  not  entitled 
to  the  assistance  of  the  Court.  We  aie  coase- 
quently  com]^e|Ied  to  stay  the  ejectment. 

GRAHAlfi 


GRAHAM,,  U^ron^  of  the  swiie  !8(pS«ion.rfifrThc 
l^taA^r  *vw  tbc  test  jMs^  ^  what  iras  e  puffier 
^t^^ksiton  fpr  )iif  iweiriil  eWWrea,  U  thf  child 
fwder  ^I)oni  ihe  dffowdMits  eiain  M  not  re- 
42ie>F0ij  i^jr  paUimoB^jT*  tthii  motion  wonH  hwt 
lia4  i»  9tmnger  ci»ini  «o  AtfiimliiicNi.  As  it  i^  cbe 
injunction  ipust  be  continued  till  the  hcarisig. 
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Geoiige  v.  IjLovAi^Df 

HOUPELL  moved,  on  the  part  of  the  defen- 
dant, to  vary  the  mkitites  of  the  decree  which 
had  been  made  in  this  cause  at  the  Sittings  after 
last  Trinity  Term,  («)  hy  adding^  after  the  words 
*^  navy  5/.  par  cents  in  the  pleadings  mentioned'' 
tJxe  word^  "  togjether  with  xh»  dividends  whicji 
have  ^iccTued  dive  tberf^on." 

fTratt^slep  opposjsd  it,  subwttij^j^  that  tlie 
ininute9  ^o\M  »ot  be  varied  b^  so  waiport»a|:  ^ 
addition,  on  motion  to  vary  a  decree  so  long 
pranogne^ed,  imd  that  it  covld  opjy  h^  4o»€,  ?f  at 
all^  on  a  re-liearing, 

Roupelly  suggesting  that  the  expence  of  a  re- 
hearing, where  the  subject-matter  was  of  so  small 


S!af«nr«y» 
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amottnty  added  to  the  obvious  propriety  of  thtf 
proposed  alteration,  which  accorded  iRrith  the 
prindple  of  the  decree,  urged^  that  the  practice 
iQ  that  respect  was  not  so  ptecise  and  inflexible 
as  not  to  admit  of  its  being  don^  on  special  mo^ 
tion,  if  the  circumstances  of  the  case  should 
warrant  it. 


Richards,  Lord  Chief  Baron.-^lf  the  evi- 
dence shall  be  found  to  warrant  the  proposed 
variation,  which  seems  reasonable,  the  Court,  I 
think,  may  do  it.  The  Court,  on  a  subsequent 
day,  the  Chief  Baron  having  been  in  the  mean 
time  furnished  with  the  evidence  in  the  cause, 
made  the  order,  as  prayed. 


Saturday^ 


An  affidavit 
of  justification 
of  bail.  In  the 
jarat  of  wliicli 
it  was  slated 
to  have  been 
«  sworn  at  J3tf- 
vsrfcy/  (omitt- 
iii|;tbecoanty) 
iwjected. 


Boyd  v.  Straker. 

It  was  objected  by  Jones^  D.  F.  to  the  affidavit 
of  justification  of  bail  in  a  country  cause,  that  it 
was  stated  in  the  jurat  to  have  been  ^'  sworn  at 
BeverleyT  only,  omitting  the  county,  on  which 
he  submitted  that  it  could  not  be  received. 

The  Court  held  the  objection  fatal,  and  rejected 
the  affidavit  on  that  ground.  * 


Jones 
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Jokes  v.  Jones  and  others. 

Demurrer  [Equity]. 
The  plaintiff,  as  heir  at  law  of  Ws  deceased  an-  a  conrt  of 

/•I     1    1  •      1  •»»   /»         1  /•  1  i.  -I        Equity  wii  not 

cestor,  filed  this  bill  for  the  purpose  of  establish-  entertain  a  biii 
ing  his  title  to  the  inheritance  against  a  will,  laVfor^eiti^g 
alkged  to  haye  been  procured  to  be  made  by 'fraud  SlrinrvoW  an 
and  collusion,  and  to  be  void,  for  various  other  J^fi*  a^f/gtd  to 
reasons  particularly  charged  by  the  bill;  ^red**tobi*"*' 

made  under 
,  circnmstanc^es 

Praying  that  the  defendants  might  set -forth  a  of  fraud charg- 

t      t    1  z'     II  t     ,'       .  ,1       cdjUnlcMnomc 

schedule  of  all  papers  &c.  belongmir  to  the  de^  obvion«  defi- 

1  .        1     .  •        ,  t       t  .,.  n        .  1  1  "»•«  impedi- 

ceased  m  their  possession  (the  bill  having  ch^rg^d  ment,  which 

1  1  If  11  1  /»  1       .  1       the  Court  can 

that  tbey  had  possessed  themselves  of,  and  with-  see  and  reach, 
held  such  papers,  to  prevent  the  plaintiff  bringing  at  SJi^^ejcdt- 
ejectment,  and  that  they  threatened  to  set  up  out-  S?"hc  ViuTo" 
standing  terms  &c.),  and  leave  them  in  the  hands  pUhJiiff  in^that 
of  their  clerk  in  Court — that  the  writing  purport-  couwl;*Jnd 
ing  to  be  a  will  might  be  set  aside,  and  declared  JS^  wlfeg^ 
null  apd  void  as  to  the  real  estates  of  the  de-  fS^itendams 
ceased — and  that  he  might  be  declared  to  have  JhJ^Jg'iJ^*^/ 
died  intestate;  and  for  ^n  account  &c.,,the  ap*-  Jid*^„S?JSf^JJL 
pointment  of  ^  receiver  &c„  aqd  an  injunction  ^^  ^^  d«- 
to  restrain  the  defendants    from  receiving  any  threaten  to  set 

*?  '^    np  ontstandtng 

further  rents  and  profits  &(:•  ^>'n»» 

Taxed  costs 

To  that  bill  the  defendants  put  in  general  de-  «,?  conrt'Sn 
murrcrs  j  for  that  the  complainant  had  ^not  by  his  ^^^e? VthT 
bill  stated  any  matter  of  Equity,  whereon  &c.,  ^^^bui. 
and  therefore  &c. ,  v. 

Martin  and  Barbery  in  support  of  the  demur- 

r^Vi  contended,  that  the  plaintiff  could  not  pro- 

X  X  3  •  cced 
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1810.       cced  by  bill  in  Equity  to  effect  the  objects  of  the 

''^^     prayer.     If  the  facts  stated  by  the  bill  were  true, 

ivim      *^^  plaintiff's  remedy  would  be  by  ejectment,  as 

aoiiodwrf.    a  Court  of  Equity  Wiinot  decide  on  the  validity 

of  a  will.*    They  observed  that  tbta  experioMAt 

had  been  made  before  in  the  Court  of  Chancer}-, 

and  failed  there.f 

Jervis  and  Fisher  for  tht  bill,  msistecf,  cbat 
there  were  many  parts  of  it  which  must  be  an- 
swered: and  they  ccfn tended,  that  tlie  facts  stated 
had  furnished  sufficient  ground  for  the  iaterferencc 
of  a  Court  of  ^Equity,  at  least  so  far  as  to  direct 
an  issue.  They  urged  that  it  had  been  deter- 
mined, that  a  Court  of  Equity  can  relieve  ;ui 
heir  at  laW|  in  case  of  a  will  having  been  obtabed 
by  fraud,  Gosse  and  another  v.  Tracy  (a) ;  and 
that  although  it  might  be  good  at  law :  same  case 
in  P.  JVms.{b) — and  JVclby  v.  Thornagh  and 
lis.  (c)— ^apd  where  there  are  obstacles  to  prevent 
an  ejectment^  the  Court  will  grant  an  issue  so 
shaped  as  to  get  at  the  justice  of  the  case,  by  not 
permitting  any  undue  obstruction,  Pembcrton  v. 
J^emherton  (d)  i  and  will  order  a  will  rendered 
void  by  fraud  to  be  delivered  np^^  that  it  may  not 
vfex  the  heir's  title. 

The  Court  however  determined,  that  th«  present 
bill  could  not  be  suppor ted»  giving^  as  the  left* 

*  Pemberimi  y.  PemAeri€m^  19  Yes.  297. 
t  See  JtDnet  v.  Frwi  and  oikers,  i  iffid.  1. 

(«)  •  Verb.  60^.  (<>  Ph  C^.  1». 

(^  1  P.  Ww.  467.  (^  W  Ves.«e. 
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sons,  that  parties  can  only  proceed  in  the  way  now       »io. 
attempted,  where  they  cannot  proceed  at  law,  in      TTkbT 
consfoquence  of  aomfs  obvious  defined  ipipediment,         ^^^^ 
which  clearly  stands  in  the  way  of  the  pUintiff^ 
pursuing  the  regular  and  usual  course  qf  proceed- 
ing by  ejectment,  and  which  it  is  in  the  power  of 
the  Court  to  remove  or  restrain,   as  where  the 
legal  estate  is  out  .of  the  plaintiff  in  consequence 
of  outstanding  incumbrances,  and  other  cases  of 
that  nature ;  but  they  cannot  interfere  on  a  ge- 
x^ral  allegation,  that  the  plaintiff  cannot  proceed 
by  ejeptmentt 

In  this  c^se,  said  the  Court,  the  real  question  ist 
vhether  the  will,  which  is  sought  to  be  iiqpeaclied, 
is  valid  or  not?  apd  that  is  a  question  which  we 
catiuot  determine.  Courts  will  sometimes  grant 
perpetual  injunctions  after  ejectments  have  beeu 
tried,  and  w^U  interfere  in  other  cases  where  the 
party  requiring  their  interference,  shews  that  it  t$ 
necessary  to  his  claiiiit  and  that. the  Court  ought 
to  interpos? ;  but  the  plaintiff  has  not  by  this  bill 
made  out  any  such  case.  Some  of  the  old  deci* 
sions  may  imply  a  power  in  Courts  of  Equity  to 
inteifeic  in  cases  of  wills  |>rQcurcd  to  be  made  by 
fraud,  but  it  is.  now  well  settled  that  they  capnot. 
We  mnst  therefore  a^low  this  deniurrer^ 

J^^r  Curiam. 

,  Demurrer  allowed. 


The  defendant  applying  to  the  Court  for  costs 

l>eyond  the  us^al  allowance  of  §/.,   whidi  had 

X  X  -4  been 
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iBta  been  frequently  granted  of  late  in  the  Court  of 

X«iM  Chancery,  they  said,  that  in  this  Court  the  prao- 

jo»'i!»  ticewas  always  to  give  taxed  costs  on  allowing 

«id  otiMPti  a  demurrer  to  the  whole  bill. 


"^^N^w      WarringtqNi  Clerkii  v^,  Mothersill  and  oUier^ 

To  a  bill       J^  ^  ^t^^.  4^^. 

citpterfor  an  SlLL  by  the  vicar  of  the  parish  chiirpb  of  Zeei^r 
tithes  arising  for  an  accouut  of  the  small  tithes  arising  from 
lands,  Ritnate  the  defendants*  ^rms  and  lands,  situate  widiin 
tomThi^n^  thetownship  of /re/)air;ic/:^,  in  the  parish  oiLttkt^ 
ofJu!^?H^!i  OJ*  the  titheable  places  thereof,  charging  that  th^ 
fendanTdid'  defendants  were  all  living  and  residing .  in  th? 
\^^^SiiS%  parish  o^  Leeke  since  November ^  1814,  and  wer? 
rilfSf  i!!o?*'  ^^  ^^^  occupation  of  farms  and  lands,  situat? 
^'iLeftb^of  ^*^^'^  ^^^^  township  of  Kepewicks^  within  the 
niUted.  *  said  vicarage  or  parish  of  Leeke^  from  which  they 
l^afl  t^kefi  tith^s^bl?  m^^ters  &c« 

Kidsi^p,  qne  of  the  defendants,  by  his  answer 
stated,  th<\f  |ie  had  paid  the  tithes  by  composition 
to  an  agent,  apppipted  under  a  sequestration. 

Mothersill  and  the  other  defbndants  pleaded 
severally  the  following  plea  in  bar,  as  to  the 
whole  of  the  discovery  and  relief  sought  by  the 
bill,  that  he  was  not  in  November^  1ft  14,  nor  had 
he  since,  norwas  he  then  in  the  possession  or  oc- 
cupation of  any  farm  or  lands,  which  va$  or 
wpfc  sitUc^tc,  either  wholly  or  in  pmrt,  within  the 

vicarage 
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vicarage  or  parish  oT  LeekCf  in  the  said  hill  ix^en-       1919. 
tioned,  or  the  dtheahle  places  thereof,  all  which  ^^^^^^^^^^^^ 
defendant  averred  to  be  true,  and  pleaded  same       gietk, 
in  bar,  humbly  demanding;  &c«  Mutukmiu. 

Tile  plea  having  been  set  down  for  argument, 

Spranger,  in  support  of  it,  submitted,  that  al- 
though the  present  plea  was  negative  in  form,  it 
had  all  the  requisites  of  a  godd  plea;  and  its 
effect  was  to  bring  the  case  to  a  single  point, 
and  obviate  a  suit ;  for  which,  if  the  plea  shewed 
that  there  could  be  no  foundation,  which  was  the 
object  and  purpose  of  every  plea  in  bar  in  Equity, 
}P  ought  tp  be  ^llqwed, 

Fonblanque  and  Rait h  by  contended,  that  the 
plea  being  negative,  denying  what  would  be,  if 
the  denial  were  true,  matter  of  defence  to  the 
bill,  it  could  not  be  maintained  9s  a  plea*  They 
submitted  that  perjury  could  iiot  be  assigned  upon 
the  affidavit  verifying  so  general  a  negative,  and 
that  it  would  destroy  the  efficacy  of  most  bills  in 
Equity  if  defendants  M^ere  allowed  to  get  rid  o£ 
them  by  a  general  negative  plea,  and  were  not  to 
be  put  to  a  more  particular  denial  of  the  facts 
negatived,  and  of  the  collateral  matter,  by  ans^ver^ 
It  is  stated  in  Lord  Redesdak's  Treatise  on  Equity 
Pleading  (a)j  that  ''It  has  been  made  a  question 
.liow  fiir  a  negative  plea  can  be  good  i*'  and  he 
fefers  to  the  case  of  Newman  v.  JVallis  (4),  where 

(a)  Page  W7,  3d  edit,  (^)  2  Bro.  C.  C.  1«. 

Lord 
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f8i§.       Lor4  Thurl0t0  determined  that  a  plea  in  abate- 
^  ^^""""^     tnent  that  the  plaintifF  was  not  heir  could  not  be 

aerk,    'supported;  tod  although  his  Lordship  is  said  to 
ffeiTRBRsiLL  have  disapproved  pf  what  lie  there  held  in  a  sub- 
sequent case,  yet,  when  it  is  considered  that  in 
that  latter  case  {Hall  and  othfrs  v.  M»y«#  and 
others  {a))  the  question  was,  whether  a  plea,  ne- 
gativing the  plaintiff's  right  to  a  discovery^  by 
denying  the  title  on  which  the  plaintiff  proceeded, 
was  good,  Lord  Thurlow  merely  observed,,  that  ki 
such  a  case  the  plain  tiff  ^s  title  might  have  been 
met  by  a  plea;  the  present  caqe,  where  the  de- 
fendant denied  this  fact  upon  ifhich  Ait  (Wn  Ha- 
iility  was  founded,  was  not  touched  by  tliat  dic- 
tum, but  was  within  the  principle,  thstt  a  general 
negative  could  not  be  pleaided ;  but  the  f<|cts  must 
be  denied  by  answer-* 

Another  objection  was,  tliat  the  plea  denied  tbe 
occupation  of  lands  in  the  titheable  places  of  the 
parish,  which  was  matter  pf  law* 

The  L^rd  Chief  Baron  was  ahsei^t^  sitting  if^ 
Equity  in  the  E^xhequcf'  Chamber^ 

Graham,  Baron.-^lt  ap}>ears  to  me  to  be  quite 
clear  tliat  this  is  a  good  plea ;  and  whatever  loaj 
have  been  formerly  said  of  tlie  invalidity  of  ne- 
gative pleas,  tlie  more  modern  cases  have  esta- 
blished 

*  Vide  Bolder  \.  Lord  Huntinsifield,  11  Ves.  283,  and  tbe 
cases  cited ;  FoMer  r.  Stuart,  lb.  '296;  and  Sl^w  ▼.  CUVi 

ib.doa. 

(a)  3  Bro.  C,  C.  483. 


bfi^lr^  their  popntiy  i  atid  I  canttot  conceive  how       tei^. 
it  could  have  occurred  to  Lord  Thurlotvs  mind,  yfj^^^i^^l^n, 
that  A  negative  plea  could  not  be  maintained  5      .^'^J*^' 
and  indeed  it  appears  that  he  himself  afterwards,  ^^SSm^ 
on  further  consideration,  held  hfs  doubt,  which 
proceeded  on  technical  grounds,  to  have  been  un- 
founded, and  that  where  the  plaintiff  stated  his 
titl*r  M  a  partner,  and  the  partnership  was  denied, 
it  was  good  matter  of  plea.    This  is  in  substance 
the  same  thing  j  and  in  both  cases  the  object  is 
to   protect  the  party  from  an  account  which  the 
plaiatiflT  ha»  clearly  nd  right  to  demand,  and  Which 
may  be  shewn,  as  here,  by  a  direct  averment  com- 
pletely dttdwering  the  \vhole  case,  and  therefore 
precluding  all  further  inquiry  as  tb  any  collateral 
matter^  tt^hich  if  the  plea  were  true,  the  defendant 
would  not  be  bounci  to  answer.    Nor  can  the 
|4ai«tiff  lustain  any  inconvenience  ftom  allowing  . 
a nNl]l4  plea  {  for,  on  proving  the  defendants  dccu^   . 
pation  of  any  lands  in  tlie  parish,  he  would  be 
entitled  to  the  account,  or  he  might  have  had 
ati  opportunity  of  examining  him  before  the  Mas- 
ter.    I  am  therefore  clearly  of  opinion  that  these 
pleas  are  good>  and  must  be  allowed. 

Wood,  Barokj  of  the  same  opinion.— I  have 
po  doubt  that  these  pleas  are  good  on  the  plain 
principle  tit  all  pleas  in  Equity;  that  if  true, 
they  operate  to  ptit  an  end  to  the  suit  at  once,  by 
the  short  mode  of  putting  a  single  fact  in  issue, 
inatead  of  going  on  at  great  and  unnecessary 
length  to  ttnm#er  a  bill  which  has  been  filed  with- 
out aily  foundation.    The  truth  of  the  plea  may 

be 


tL    -^ 


t^" 


^  •«•'•' 
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fusing  to  accept  it,  and  tlireatening,  that  unless       WI9. 
tlie  defendants  immediately  rejoined,  judgment    jLA„o,p^p 
would   be  signed — that  the  defendants*  attorney    ^^choihi 
sent   back  the  demurrer,   giving  notice,  tl^at  if  wiwiotiw, 
judgment  should  be  signed,  the  Court  would  be 
moved  to  set  it  aside,  but  that  notwithstanding  the 
plain tilF  treated  the  demurrer  as  a  nullity,  and 
signedfjudgment  and  executed  a  writ  of  inquiry •• 

The  declaration  was  in  trespass  for  entering  the 
plaintiff's  apartments,  and  disturbing  him  therein, 
and  taking  away  divers  articles  of  his  furniture^ 
A  second  count  for  expelling  the  plaintiff,  with  a        •     •^ 
common  count  de  bonis  asportat is. 

The  defendants  pleaded  the  general  is;sue  as 
to  the  first  count;  and  as  to  the  second,  title  to 
the  dwelling-house  in  which  &c.,  by  seisin  in 
defendant  IVaghorn^  a  demise  by  him  to  a  third 
person,  and  a  justification  of  defendant  JVagbom 
thereupon,  and  of  the  other  defendant,  as.  his 
bailiff  or  servant. 

The  plaintiff  replied-— as  to  the  second  plea  of 
the  defendants  as  to  said  trespasses  in  the  intro»- 
ductory  part  of  that  plea  mentioned,  and  therein 
attempted  to  be  justified— />r^to^i  non ;  quia  d€ 
injuria  sud  proprid,  absque  tali  causd  SfC. 

To  that  replication  the  defendants  demurred  i 
for  that  the  plaintiff*  had  thereby  traversed  all  the 
several  matters  contained  in  the  defendants  last 
plea,  whereas  he  ought  to  have  traversed   one 

single 
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^•'^      single  matter  only,  wheneon  a  proper  iswe  mig 


havei^eeaijoiaedt 

JiM^^  i>.  F.  9hewied  ctmift^m^He  M;i})X9itt6d|  tlat 
as  the  motion  vu  founded  upon  w  «ffi«ii^vit  that 
the  de&Dikiits  "Were  not  lu^d^  t^r9¥  to  fk94 
iMiably,  yet,  aa  that  fact  va9  denied  by  tH«  aflSd^ 
vilB  ^  the  port  of  the  pMitiif,  «^  tlieCpurt 
will  not  try  it  upon  affidavits^  it  must  therefore, 
itx  the  pcescat  purpose,  be  taken  that  tbey  vere 
ainder  such  terms.  The  quMtioa  theft  WfoiAA  b^i 
whether  the  special  deanurnectwas,  in  tl)e  preiait 
tn&taac^  within  tlie  meaning,  of  an  issuaU^pkf? 
He  admitted  tliat  a  <|bmurrer  may  ha  40,  bttt 
then  it  ought  to  be  a  fair  demurrer  substantially 
applying  itself  to  the  validi^  of  the  action,  and 
fiot  founded  on  a  mere  technica;!  objection  to.tjie 
pleadings.  Iq  Grmf  v.  MktM,  (^)  and  Berrjf  %\ 
Andenan^  {b)  it  is  distinctly  laid  down,  that  tlif 
defendant  cannot  put  in  a  special  d^nurrer  v^ 
he  it  uoder  the  terms  of  pleading  isawtbjy.  So 
Stonehouse  v.  Vowell,{c)  IVright  v.  HwseU^id) 
Cuming  w  Sharland^  {e)  and  Bell  v.  Da  CostajiJ) 
Hfhett  the  Court  beid,  tluit  a  defendant;,  wj^g  is 
wider  terms  to  plead  issniablyt  \»  not  »X  Jibcrty  to 
take  advastage  of  any  objectiaps  upon  sp^ial 
demurrer,  of  which  he  could  niMt  have  av»iM 
himself  upon  a  general  demurrer.  Now  hrre  die 
objection  to  the  replication  is  substantially  this, 
that  it  putt  tii  issue  all  the  difTeient  material 
allegations  of  the  plea,  instead  of  taking  issue 

(a)  3  Burr.  1788,  (cf)  2  Bla.  923. 

(h)  7  T.  R.  630.  (c)  I  East.  411. 

(c)  Sajrer,  tfS.  {J)  2  Bos.  &  Pul.  440. 

upon 
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Upon  a  single  point.    This  dbjection  can  only  be  i^tf. 

supported  upon   a  special   demurrer,  Collins   v.  lamoford 

JValker,  (a)  and  Banks  v.  Parker;  (4)  and  here  waghorw 

the  defendant  has  demurred  specially.  ^^  "^^^'* 

Camyn,  in  support  of  the  rule. — ^The  distinctjoa 
always  is,  in  these  cases,  not  between  a  special 
and  a  general  demurrer,,  but  between  a  real  and 
fair  demurrer,  and  a  demurrer  without  good  cause : 
JDewey  y,  Sapp,  (c)  Nesbitt  v.  Farmer  (rf).    Now 
liere  the  replication  was  su1>stantially  bad ;  it  put 
in  issue  all  the  material  allegations  of  the  plea, 
and  w^ould  have  ca&t  upon  the  defendant  the  ne- 
cessity of  proving  them.    Where  a  defendant  in- 
sists upon  a  mere  matter  of  excuse^  the  plaintiflf 
may  reply  de  injuria ;  but  where  the  defendant 
by  his  plea  insists  on  a  rights  such  a  replication 
cannot  be  supported  :  Crogate's  case,  (e)    Cow- 
per  V.  Monkej(f)  Cocker  ill  v.  Armstrong  {g). 
The  demurrer  therefore  was  a  feir  deimirrer,  and 
not  without  good  cause ;  and  it  was  in  fact  ad- 
vised by  counsel. 

Per  Curiam. 

The  demurrer  was  a  fair  demurrer,  frgm  whicJi 

.  the  defendant  is  not  precluded  by  the  terms  of 

pleading  tssuably.    The  plea  is  not  an  excuse,  \Mt 

insists  upon  title;  and  the  replication  of  ^e  injuria 

cannot  be  supported.    They  therefore  made  the 

Rule  absolute. 

(«)  8irT.  Rfijm.  fiO.  («)  8  Co.  67. 

(A)  Hob.  76.  (/)  Willes.  62. 

(c)  2Stra.  1186.  (^)  lb.  99. 
{d)  Barnes,  168, 
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18101 


iflS*^.  Smith  v.  Battersby. 


£to5ff*2f  J^^THIS  cause  Was  tried  at  tlie  last  Summed  As^ 
b^'dV^dll^t^  sizesy  at  Lancaster^  before  Mr.  Justice  Bail^i 
SSn^^to^^'^The  plaintiff  on  the  trial  merely  gave  in  evi- 
w^ToB^  dence  a  rule  obtained  by  the  defendant,  for  pay- 
Mter  of  ■  ccr-  ment  of  money  into  Court,  and  the  Master's  al* 

tain  sum  for  ^     ^  '  ^ 

tMts  usnffi.    locatur  of  a  certain  sum  for  costs  in  pursuance  of 

teieiit  evidence  *  . 

of  the  pUin.     that  rulc.     The  learned  Judge  thouirht  that  evi- 

tiff's  election       ,  .         ^    .  ,  ^       ,       i  t        -a- 

totakethesiim  dcncc  msumcient    and   nonsuited    the  plamtitt, 

paid  into  ,  ,. 

coiirt;  and  if  with  liberty,  however,  to  move  to  enter  a  verdict 

he  afterwards        .,  »      t    i  ai  ••i*i 

proceedfortbe  With  nominal  damages.  A  rule  nisi  having  been 
and  not  paid*,  obtained  early  in  this  Term  to  set  aside  the 
prove  a'previ-  nonsuit>    and  enter  la  verdict  accordingly ; 

bas  demand  at 
thetriaL 

A  nonsuit  jone^i  D.  F.  TiOw  shcwcd  cause^  submitting,  tliat 
setasider"* '  tlic  evidence  upon  the  trial  was  insufficimt.  Th« 
rule  for  payment  of  money  into  Court  was,  at  the 
instance,  and  in  favour  of  the  defendant;  and 
the  pldntiff  might  still  have  proceeded,  if  he  bad 
chosen  to  take  the  chance  of  recovering  a  sum 
beyond  the  amount  paid  in  by  the  defendant. 
There  was  nothing  in  the  evidence  upon  the  trial 
to  shew  that  the  plaintiff  accepted  the  money 
paid  into  Court,  instead  of  proceeding  for  an  ul* 
terior  sum.  It  was  not  proved  that  the  pbuntilF 
ever  served  any  notice  to  attend  the  taxation  of 
costs,  or  that  the  defendant  in  fact  ever  attended 
such  taxation.    The    allocatur  only  shews  the 

Maste/i 
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Master's   judgment    respecting  the    amount  of      1819. 
costs,  but  that  might  have  been  upon  an  e^  parte      g^^^ 

[The  Court  here  inquired  whether,  according  to 
their  .  practice,  the  taxation  of  costs  under  thesei 
circumstances  ever  took  place  ea^  parte,  without 
the  attendance  of  the  defendant  or  his  attorney, 
and  without  any  notice  to  attend:  and  the  Master 
certified  that  such  taxation  never  took  place  with- 
out the  attendance  of  the  defendant's  attorney,  or 
proof  of  notice  to  him.] 

It  was  then  contended,  that  where  the  defend- 
ant's attorney  had  not  attended,  proof  before  the 
Master,  to  his  satisfaction,  was  not  sufficient,  but 
regular  proof  should  have  been  given  at  the  triaL 
At. all  events  there  should  have  been  a  demand  of 
the  costs,  in  order  to  apprize  the  defendant  that  ' 

the  plaintiff  was  proceeding  in  the  action  to  re- 
cover the  costs :  and  here  there  was  no  proof  of 
any  demand. 

StarkiCy  in  support  of  the  rule,  contended  that 
the  evidence  given  was  sufficient  By  the  prac- 
tice, as  certified  by  the  Master,  the  taxation  could 
not  have  been  e.v  parte^  and  without  notice. 
Either  the  defendant's  attorney  attended,  or  he 
must  have  had  notice  to  attend,  of  which  the 
allocatur  itself,  coupled  with  the  known  practice 
of  the  Court,  is  sufficient  proof:  and  therefore  no 
demand  was  necessary.  The  taxation  of  the  costs 
by  the  plaintiff  shews  his  election  to  accept  the 

VOJ-.  VII.  Y  V  money 
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18 JO.       money  paid  into  Court,  with  the  costs  up  to  that 


Battessbt. 


time.  In  the  case  of  Smith  v.  Smith  (a\  the  Court 

SvtTH  ^ 

JO.  ^^  of  Common  Pleas  held,  that  if  a  defendant  pay 
a  sum  of  money  into  Courts  and  obtain  an  order 
to  stay  proceedings,  on  payment  of  that  sum  and 
costs,  and  omit  to  pay  the  costs  when  taxed,  the 
plaintiff,  after  taking  the  money  out  of  Court, 
may  proceed  without  a  previous  demand  of  the 
costs. 

Per  Curiam.  The  case  of  Smith  v.  Smith  is 
an  express  authority  in  pointy  and  appears  to  us 
to  have  been  well  decided.  The  proceedings  to 
tax  costs  was  a  sufficient  notice  that  the  plaintiff 
elected  to  accept  the  sum  paid  into  Court,  and  no 
demand  was  necessary. 

Rule  absolute. 

(a)  2  Bos.  &  Pol.  M  R.  473. 


Weak, 


MICHAELMAS   TERM,  ^  G£6.  III. 


Weak,  on  the  Demise  of  Buroe  and  Another  v.      Tm^duff, 
Callaway  and  Others.  ^^^/-^ 

On  the  trial  of  this  ejectment,  the  lessors  ^  The  Court wiii 
the  plaintiff' failed  in  proving  their  case ;  because,  gram"a  iST* 
when  they  had  shewn  (it  being  necessary  for  them  ej«;tmen" 
to  prove  that  their  grand-father  had  been  mar-  JcrhMbceii 
ried)  that  he  was  married  to  a  woman  of  the  name  Sj^^^i^JJl 
of  Joanna  Forrest,   the  defendants  proved  that  JjJlf^'J^  Jj \he 
Joanna  Forrest  had  been  married  to  another  per-  j/nce^^e*triai 
son.     They  afterwards  discovered,  by  the  register,  fhS^J^^^^ 
which  they  had  not  been  able  to  find  before  the  ««?«'»«^«. 

•^  evidence  of  a 

trial,  that  the  grand-father  had  been  married  to  m^riMif^ct 

'  °  (the  marriage 

Ann  ForresL  and  upon  that  they  moved  for  and  of  their  an- 

1  11111  cestor)  which 

obtained  a  rule  to  shew  cause  why  there  should  they  failed  to 

•    1  m  3      *  -1       prove  at  the 

not  be  a  new  trial,  on  an  amdavit  statmg  the  trial,  in  conse- 

,  ^  1       1  •/»  -1  qnence of  mis- 

above  facts,   and   that  if  a  new  trial  were  not  taking  the 

granted,  the  lessors  of  the  plaintiff  would  be  ob-  oflieperson 

llged  to  make  an  entry  to  avoid  a  fine  intended  to  an^tor  had    ' 

•I       I       •     1  been  married, 

be  levied.  and  where  it  is 

expected  that 
they  may  be 

Gaselee  and  Casberd,  now  shewed  cause.    They  Sj'r'Stvoiiu 
submitted,  that  where  a  verdict  had  been  found  finemtended 

'  to  be  levied 

for  the  plaintiff,  the  Courts  would  grant  a  new  ^^^^  a  new 

•^  '  o  ejectment  can 

trial,  but  not  where  the  verdict  was  found  for  the  be  brought, 
defendant :  Dobbs  v.  Passer  (a).  Lessee  of  Clymer   But  they  win 

only  do  so  on 

V.  Littler  (b).  Letgoe,  d.  JVheekr  v.  Pitt  (c\  and  terms  of  the 

^    ^  .  ^  costs  of  the 

that  there  was  no  instance  where,  in  a  case  like  former  trial, 

and  the  appli- 
cation for  the 

(a)  2  Stra.  975.         (6)  1  Bl.  348.  (c)  Barnes,  430.      S^  *Jiid.****"^ 

Y  Y  2  the 
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1819.  the  present,  the  application  had  been  granted  on 

^^^  behalf  of  ^  plaintiff.    The  principle  of  the  rule 

dem/  is,  that  the  Courts  will  not  change  the  posflessioD« 

_     V.  and  the  plaintiff  is  iiot  concluded. 

aodothe^  % 

Pell,  Serjt,  C.  F.  William,  and  W.  Adam,  sup- 
ported th6  rule. 

The  Court,  laying  that  this  was  a  case  in  which 
the  making  absolute  the  rule  which  had  been 
granted  for  a  new  trial,  could  not  operate  to  the 
injury  of  the  defendant,  and  might  assist  the  jus- 
tice of  the  case,  under  the  circumstances,  made 
the 

Rule  absolute «- foi*  a  new 
trial,  on  pajrment  of  the 
costs  of  the  precedingtrial^ 
and  of  the  present  appli- 
cation. 


IN 


IN  THE  EXCHEOUER  CBAM3EK. 
Coram  righa&bs,  XiOEd  chxejt  babox. 


In  ,t;^e  J^attex  Cff  Maby  a^d  Avjsf  Ja^staf at,       ^JJ^' 

It  was  xeferxed  to  tbe  Deputy  Reoaembrancer  by  ne  Cmn  n. 
jordej  of  the  Court  viade  on  a  petition  fox  the  raiBfimtcw- 
.piii:pQ3e  of  .compelling  a  surrender  of  copyhold  2«Sd5r"** 
premises  by  an  infant  heir,  to  a  purchaser  of  his  S£2?ii^«  w- 
ancestor,  to  inquire  and  report  whether  yS/ary  SS^cTmSS 
i^nd  Ann  Jamxoay  jverc  infants,  and  if  so,  whe-  JJ^"^  *Se 
4hcr  they  were  trustees  within  the  7  Ann.  ,ch*  19.  ^wwicd  m- 

■^^^  -^  T  ,,  .       »  V     cc»t*r«f  the 

infiut,  for  ▼•• 
laable  conn- 

The  I^eputy  H^membranper  thereupqn  .reported  d«ntioii,ftDd 

* /•   11  ml  -mjr  rr  .     '       '  .    '  «      .  fof  which  til* 

as  iollows; — ^That  Afary  Harris^  jspinster,  beuig  ancatorhad 

I  1^1  1  V        1     •  1     received  tbe 

seised  or  possessed  to  her  and  her  heirs^  accord-  porchMc  mo- 
ing  to    the    custom  of  the  manor  of  Chertsey  lSJ^w^%  ^ 
J^^pmand^  Surrey y  of  ^{inter  alia)  the  heredita*  IT^fil^ft^ 
jnents    hereinafter  mentioned  held   of  the  said  ^Snd*^^^ 
manor,   by  her  .will,    bearing  ,date  the  l^th   pf  ^^/^J^ 
JD/ecemf^,  ,1788,  gave    and  .devised  nnto   her  JJ^^J^^j;,^ 
nephew  Janies  Janawayy  son  of  her  sister  Ann  SLutw'w 
Janapayy  .and  to  his  heirs  and  assigns,  for  ever,  ^^'*  ^J^^J   , 
'(jifiter  fitia)B]\  and  singular  the  said  premijes,  sub-  JJJ^JIJJJJJp^** 
ject  to  the  payment  of  two  annuities  in  the  said  J^*J/,^"^!JJ"* 
will  given  by  the  said  Mary  Harris  to  her  sisters  therefore  tiie 

^  -^  -^  /*  .      Co«rtwonld 

Ann  J anaway  ?iiid  Elizabeth  Gubbings.  for  their  not  declare  the 
respective  lives; — that  at  a  general  Court  Baron,  tec/riihintiie 

Y  Y  3  held 
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1810.       held   the  26th  oi  January,  1790,   for  the  said 
^^^^      manor  of  Chertsey  Beomand,  presented,  that  the 
janaway.     said  Mary  Harris  died  seised  to  her  and  her  heirs 
of  and  in  the  said  hereditaments,  held  of  the  said 
manor,  and  that  having  duly  surrendered  the  same 
to  the  use  of  her  said  will,  he,  the  said  James  Ja- 
naway thereupon  came  into  Court,  and  was  ad- 
mitted to  (inter  alia)  all  the  said  premises,  to  hold 
to  him,  his  heirs  and  assigns,  for  ever,  (subject 
to  the  payment  of  the  said  annuities)  at  the  will 
of  the  lords  of  the  said  manor,  according  to  the 
custom  thereof.    That  at  another  Court  Baron, 
held   the  24th  of  January,    1809f  for  the  said 
manor,  the  homage  presented  a  certain  surrender 
taken  out  of  Court,  (to  wit)  on  the  6th  day  of 
September,  \^0%^  whereby  the  ^z\A  James  Jana- 
way surrendered  the  aforesaid  premises,  with  their 
appurtenances,  whereto  he  was  so  admitted  tenant 
at  the  aforesaid  Court  Baibn,  on  the  26thof  Jfl- 
nuary,  I79p,  to  the  use  and  behoof  of  Jbraham 
Holden  Turner  i  and  (stating  a  mortgage  to  him) 
that  the  annuitants  were  both  since  dead;  and 
that  by  an  indenture  tripartite,  dated  the  6th  of 
February,  1811,  made  between  the  said  James 
Janaway  of  the  first  part,  the  mortgagee  of  the 
second  part,  and  Mary  Tippet  of  the  third  part— 
(after  reciting  the  title  of  Janaway  to  the  premises, 
and  the  mortgage  surrender,   and  tliat  the  said 
Mary  Tippet  had  contracted  with  the  said  Jama 
Janaway  for  the  sale  to  her  of  the  said  pieces  of 
land,  at  the  sum  of  426/.,  and  that  the  whole  of 
the  said  mortgage  debt,  and  some  interest  still  re- 
mained due  and  owing,  and  that  the  mortgagee, 

being 
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being  satisfied  with  the  security  of  the  other  pre-       1819. 
mises,  did,  upon  the  request,  and  for  the  accom-       j^j^ 
Qiodation  of  him,  the  said  James  JanawaJ/,  thereby    J^"^^*^- 
consent  to  his   receiving    from    the  said  Mary 
Tippet  the  whole  of  her  said  purchase  money  of 
426/.,  and  did  further  agree  to  receive  the  said 
lands  spld  to  her  from  his  said  mortgage) — it  was 
witnessed  that  in  consideration  of  five  shiUings  to 
the  said  Abraham  Holden  Turner^  in  hand,  paid 
by  the  said  Mary  Tippet^  he  (the  mortgagee)  did 
remise,  release,  and  for  ever  quit  claim  to  the 
said  Mary  Tippet^  her  heirs  and  assigns,  so  much 
and  such  part  of  the  said  lands  and  hereditaments, 
thereinbefore  mentioned  to  have   been  sold  by 
the  said  James  Janaway  to  the  said  Mary  Tippets 
her  heirs  and  assigns,  as  aforesaid :  to  the  intent 
that  the  same  lauds  and  hereditaments  so  agreed 
to  be  sold  to  the  said  Mary  Tippet,  her  heirs  and 
assigns,  might  be  wholly  and   absolutely  exone-    ^ 
rated  atfd  discharged  from  the  said  mortgage  so 
surrendered,  and  the  principal  and  interest  monies 
thereby  secured,  and  all  claims  and  demands  in 
respect  thefeof.    And  it  was  by  the  said  indenture 
further  witnessed,  that  in  consideration  of  426/. 
paid  by  the  said  Mary  Tippet  to  the  said  James 
Janaway,  he  did  (&c.)  covenant,  promise,  and  agree 
with  and  to  the  said  Mary  Tippet,  her  heirs,  exe- 
cutors, administrators  and  assigns,  that  he,  the 
said  James  Janaway,  his  heirs,  executors,  adminis- 
trators and  assigns,  should  and  would,  at  the  then 
next  general  Court  Baron  to  be  holden  in  and  for 
the  said  manor,  in  due  form  of  \^Vi,  surrender  the 
last  tJiereinbefore  stated  premises,  with  their  ap- 

y  y  4  purtenances 


/  - 
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1819.      purtenanoes   theteitibefbte   mentioned,   and  de« 
scribed  to  be  sold  as  aforesaid :  and  which  deed 


Tn  Km 

;!iMAWAY.  ^^^  duly  executed  by  the  «aid  James  Janemay 
an4  the  iportgagee,  witii  a  receipt  for  the  con-* 
sideration,  indorsed. 

And  the  Deputy  Remembrancer  also  foimd, 
that  upon  the  execution  of  the  said  indenture  of 
the  6th  of  February,  1811,  the  said  Mary  Tippet 
entered  on  the  said  copyhold  hereditaments  com^ 
prised  therein  and  contintied  in  the  possession 
thereof  as  owner  until  the  time  of  her  decease  : 
and  that  the  said  James  Janaway  departed  this 
life  intestate  in  or  about  the  3d  day  of  OctoAer, 
1818,  having  had  only  three  children,  one  of 
whom  died  an  infant  at  the  age  of  three  monthsi 
or  thereabouts ;  and  that  the  said  Mary  Janaway 
and  Ann  Janaway j  which  said  Mary  Janaway  and 
Ann  Janaway  survived. him,  and  then  were  his,  the 
said  James  Janaway\  co-heiresses  ^t  law,  accord- 
ing to  the  custom  of  the  said  manor  of  Ckertsey 
Biomand. — ^Tbat  the  said  Mary  Tippet^  by  her 
will,  dated  the  10th  of  July^  1814,  duly  executed 
as  by  law  required  to  pass*  real  estates  of  inherit- 
ance, -gave^  and  devised  (Jinter  alia)  unto  her  son 
William  Henry  Tippet^  the  premises  in  questioia» 
to  hold  to  him,  his  heirs  and  assigns,  for  ever.  And 
he  foiind  that  the  said  Mary  Tippet  died  in  June^ 
1814:  and  that  the  %?i\d  James  Janaway  never 
having  surrendered  the  copyhold  hereditaments 
comprised  in  the  said  indenture  of  the  6th  of  Fe- 
bruary, 1811,  to  the  use  of  the  said  Mary  Tippet^ 
her  heii-s  and  assigns,  was,  at  his  death,  a  trus- 
tee of  the  same  for  the  said  Mary  Tippet,  her  heirs 

and 
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and  assigns;  and  that  the  said  J/ary  J^aniimzy  and       ISIW. 


In  He 


yitin  Janawayj  as  bis  co-hetresses  at  law,  were 
then  co-trustees  of  the  same  for  the  said  William  ^j^^am. 
Henry  Tippet.  And  that  tbe  said  Mary  Janaway 
attained  her  age  of  twenty-one  years^'  in  the 
month  of  June  lasft ;  but  that  the  said  jinn  Jana- 
way was  still  aen  infant,  viz.  of  the  age  of  sixteen 
years,  or  thereabouts ;  and  that  therefore  the  said 
AnnJdnaway  was  such  co-trustee  as  aforesaid, 
within  the  statute  of  the  7th  year  of  Ann, 

Beames  now  moved  to  confirm  the  report,  and 
that  the  infant  trustee  might  be  directed  to  con- 
vey accordingly. 

He  submitted,  that  although  this  precise  ques- 
tion had  never  been  expressly  ruled,  the  authori- 
ties, as  far  as  they  went,  were  all  in  favor  of  the 
object  of  the  petitioner:  and  in  JVatkins  on  Copy- 
Jwlds  (a),  cases  are  cited  to  shew  that  copyholds 
are  within  the  statute. 

In  the  special  case  drawn  up  for  the  opinion  of 
the  Court  of  King^s  Bench j  in  Doe,  d.  Harman^  v. 
Morgan  (b)^  on  a  question  of  the  descent  of  a 
copyhold  estate,  it  is  expressly  stated,,  that  the 
infant  customary  heir  of  his  ancestor  (to  whom 
the  tenant  in  fee  had  mortgaged  and  surrendered 
the  premises,  and  which  had  descended  on  the  in- 
fant who  had  been  'admitted  tenant),  had,  by 
virtue  of  an  order  of  the  Court  of  Chancery  (the 

(a)  Vol.  U.  p.  63.  191.  (6)  7  T.  R.  104. 

mortgage 
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1819.  mortgage  money  and  interest  having  been  paid  to 
^'^^^''"^  the  mortgagor's  executor),  surrendered  the  pre- 
J  AN  AWAY,  mises  into  the  hands  of  the  lord,  to  the  use  of  the 
mortgagor.  It  was  also  held,  in  an  anonymous 
case  in  Comyns's  Reports  (a\  that  an  infant /<$me 
covertj  being  a  trustee,  might  be  ordered  to  levy 
a  fine  under  the  statute.  In  E.v  parte  Smith  {b)^ 
and  JSJj*  parte  Johnson  (c),  the  Court  of  Chan- 
cery directed  the  infants  to  convey  by  recovery; 
and  in  E.v  parte  Anderson  {d\  the  Master  of 
the  Rolls,  on  the  authority  of  Lord  Thurlm, 
who  there  professed  to  act  on  former  decisions, 
directed  an  infant  to  convey  an  estate  in  Cal- 
cutta; and  in  those  two  last  .cases  the  orders 
were  founded  on  the  generality  of  the  statute.  In 
Evelyn  v.  Forster^  the  Lord  Chancellor,  being 
referred  to  Ex  ptfrte  Anderson,  agreed  (although 
he  refused  on  motion  to  grant  an  order,  that  an 
infant  mortgagee,  on  the  mortgagor's  paying  die 
money  into  Court,  should  reconvey  lands  in  Ire- 
land) that  there  would  have  been  no  objection 
to  it  on  petition.      So  also    in  '   v.  Han* 

cock  (e),  an  infant  trustee  was  held  to  be  within 
the  statute,  notwithstanding  he  had  an  interest  as 
co-executor  and  co-residuary  legatee ;  and  in  Es 
parte  Bellamy  (/),  an  infant  mortgagee  was  held 
to  be  within  the  statute,  whether  he  were  bene- 
ficially interested  in  the  mortgage  money  or  not; 
and  in  all  those  latter  cases,  the  Court  proceeded 
on  the  principle  that  the  statute,  being  remedial, 
ought  to  be  construed  extensively  and  liberally. 

(a)  Com.  Rep.  615.  (A  ^  Ves.  240. 

(6)  Ambl.  C24.  (c)  17  Ves.  383. 

(c)  a  Atk.  65D.  (/;  4  Cox,  432. 

There 
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There  are  also  cases  where  a  constructive  trus- 
tee has  been  held  to  be  within  the  statute,  as  in 
Holeworth  v.  Lane  (a),  where  (a  case  of  Bertie  v. 
Vernon^  having  been  cited  as  establishing  that  the 
heir  of  a  vendee  was  held  to  be  within  the  act  a 
trustee  for  a  person  who  had  paid  the  purchase 
money),  it  was  determined,  that  the  heir  was  a 
trustee  for  the  executor  of  a  mortgagee.  He  also 
cited  a  MS.  case  of  Ex  parte  Vernon  (6),  taken 

from 


1819. 


(a)  Moseley,  197. 

(6)  2  P.  W.  649.  That  case,  as  cited  at  length  upon  tho 
present  occasion,  is  as  follows-: — 

^Copied  from  the  Register's  Book,  made  by  Mr.  BedweU,  en- 
tering Register.    Reg.  Lib.  8.  1728,  fol.  423.] 

Jane  Vernon,  JG&f  parte. 

*  Whereas  by  an  order  of  the  6th  of  June  last,  it  was  re- 
ferred to  Mr.  nomas  Bennett ,  one  of  the  Masters  of  this 
Court,  to  examine  and  certify  whether  Henry  EUingham,  the 
infant  in  the  said  order  mentioned,  was  not  a  trustee  of  the 
premises  in  the  said  order  like  wise  mentioned,  within  the  intent 
and  meaning  of  the  statute  of  the  7th  year  pf  the  reign  of  the 
late  Queen  Anne,  entitled,  **  An  act  to  enable  infants  who  are 
seised  of  estates  in  fee  in  trust,  or  by  way  of  mortgage,  to 
make  conveyances  of  sueh  estates."  Now,  upon  motion  this 
day  made  into  this  Court  by  Mr.  WHUams,  of  counsel  with  the 
said  Jane  Vernon,  it  was  alledged,  that  in  pursuance  of  the 
said  order,  the  said  Master  made  his  report,  dated  the  18th 
day  of  June  last,  and  hath  certified,  that  by  indentures  of 
lease  and  release,  dated  the  18th  and  19th  days  of  September, 
9  Ann.  nup.  Regiiue,  1710,  made  between  Miles  Frearson, 
of  London,  Clothworker,  of  the  one  part,  and  IF.  Monk, 
citizen  and  draper,  of  London,  of  the  other  part,  the  said 
Miles  Frearson,  in  consideration  of  70^  to  him  paid,  did  grant, 
release,  and  convey  to  the  said  fF.  Monk  and  his  heirs,  all 
the  messuages  or  tenements,  with  the  appurtenances,  in  Wkit-^ 
church,  in  the  county  of  Southampton,  in  Church-street,  then  or 

late 


In  Re 
Janawav. 


1729. 


Tuetdatf, 
15th  July. 


688  CASES   IK   THE   EXCHEQUER^ 

1819.       to  tlie  devisee  of   the  real  purchaser,  as  being 
^^^^     the  cestui  que  trust. 


Janawat. 


Upon  those  authorities,  added  to  the  equity  of 
the  case,  where  the  ancestor  had  actually  received 
the  money,  and  conveyed,  as  far  as  he  could  con- 
vey, the  inheritance  of  copyhold  premises,  he  sub. 
mitted  that  the  present  was  a  case  fairly  within  the 
purview  of  the  act,  and  the  principle  of  all  die 
autliorities. 

Richards,  Lord  Chief  Baron.  This  is  quite 
a  clear  case  upon  the  face  of  it,  in  my  view  of 
the  facts.    In  the  case  of  a  mortgagee  and  the 

/uzm  had  sworn  ;  and  particnlarly  that  the  said  estate  was  let 
for  no  more  than  408.  per  annum,  and  that  the  saidJotepk 
Lee  was  servant  and  book-keeper  to  the  said  Thomtu  Venm^ 
for  several  years  ;  and  that  the  said  Thomas  Vernon  did  often 
make  use  of  the  name  of  the  said  Joseph  Lee,  as  a  trustee  for 
him  in  deeds,  and  other  writings.  And  the  said  Master  did 
further  certify,  that  he  found  that  the  said  Thomas  Vernon, 
by  his  last  will  in  writing,  dated  the  26th  of  June,  1733, 
proted,  as  well  in  this  Court,  as  in  the  Spiritual  Court,  de- 
vised all  his  real  estate  unto  his  wife,  the  said  Jane  Vem» 
and  he^  heirs,  so  that  upon  the  whole  matter,  the  said  Master 
conceived  the  said  infant,  Henry  Ellingham,  had  no  interest 
in  the  premises,  save  only  in  trust  for  the  said  TTtomoi  Ver- 
non, and,  as  the  said  Master  conceived,  was  within  the  intent 
and  meaning  of  the  said  act  of  Parliament  of  the  7th  year  of 
the  late  Queen  Anfie,  and  that  he  ought  to  convey  the  said 
premises  to  the  said  Jane  Vernon  and  her  heirs,  as  being  tli« 
devisee  of  the  real  estate  of  the  said  I^mas  Vernon,  deceased. 
It  was  therefore  prayed,  that  the  said  Henry  ElUngham,  the 
infant,  may  convey  the  said  premises  to  the  sMJane  Fem^* 
pursuant  to  the  said  act  of  Parliament  and  the  said  Masters 
report,  which  this  Court,  on  hearing  of  Mr.  Weldon,  of  connsel 
for  the  said  infant,  held  reasonable,  and  did  order  the  same 
accordingly.' 

executors 
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heir  of  a  noltiiiial  vcadec  In  trust  being  reported  M      ^^^ 


be  within  the  statute,  might  be  ordered  to  convey       tg  j^ 


to 


of  Ih6  said  in^emtoes^  ahd  Ihftt  tke  lOL  wiA  the  red  eoaridenh 
lion  made  good  to  the  raid  Joseph  Lee  for  the  eaid  purchase^ 
and  that  ho  part  of  the  said  70/.,  or  other  money  whatsoever, 
wiLs  paid  bj  the  said  JEttntg  MlUnptaim  to  the  sdd  JMpAllee, 
for  the  said  pMmisto,  or  any  part  thereof;  iLid  tHit  he  b^ 
lieved  the  name  of  the  sM  Heurp  ElUmgham  was  made  use  of 
in  the  said  conveyance,  in  trust  for  the  said  Tkomae  Vermon ; 
and  that  the  add  eonveyance  so  made  hj  the  stfid  JdsephL&e 
and  his  wife  to  the  said^cary  EUingham  as  aforesaid,  was,  by 
the  direction  and  nomination  of  the  said  nomatVemotL,  And 
he  also  found,  that  WilUam  EUingham^  the  uncle,  and  Artbmr 
JBtlingkum,  the  great  uncle  of  the  sdd  Het^  tetHingham^  the 
infatat^  by  their  affidavit,  sw)ore,  that  the  said  Hetmnf  JEOiajp* 
ham^  the  infantas  father,  died  about  September^  1725,  leaving 
the  said  Henry  EUUigkam  his  eldest  son  and  heir,  who  was  an 
infant,  about  the  age  of  six  years ;  add  that  they  believed, 
thut  the  name  of  the  said  JSteary  EUingham  (the  father)  being 
the  sflud  iHkomas  VerfunCs  particular  acquaintance,    and  for 
manyye'ars  employed  by  him  as  his  packer  in  his  trade  to 
Twrkey:  and  that  the  said  Henry  EUiugkam^  the  father,  never 
paid  any  money,  or  any  other  consideration*  for  the  purchase 
of  the  said  premises,  nor  ever  was  in  possession,  or  received 
any  rent  for  the  same  to  his  own  use ;  but  that  the  said  Tho^ 
mae  Vernon  was  in  possession  thereof  to  the  time  of  his  death« 
and  kept  the  deeds  relating  to  the  same ;  and  that  the  said  WUr 
iiam  EUinaham  pariiculariy  said,  that  he  had  heard  his  said 
"brother,  Henry  EUingham  (iht  father)  declare,  in  his  !ife-time» 
that  he  was  only  a  trustee  for  flie  sdd  ThomasVemon:  and  tha^ 
the  saidll7//tain  EUingham  Svaiher  swore,  that  after  the  death 
of  the  said  Henry  EUingham,  his  brother,  the  said  Thoma$  Ver- 
non proposed  that  the  said  tenement  should  be  conveyed  to 
him,  the  said  WiRikm  EUingham,  as  a  trustee  for  the   said 
i%oma»  Vernon,  in  the  same  manner  as  the  said  Henry  EUing^ 
ham,  the  father,  was  before  a  trustee   for  the  said  Thomas 
Vernon,  in  relation  to  the  said  messuage,  to  which  he  the  said 
WiUiam  EUingham  consented,  but  nothing  was  done  in  regard 
the  said  Thomas  Vernon  died  soon  after.    And  the  said  Master 
found,  that  one  Johm  Hunt  had,  by  his  affidavit,  sworn  much 
to  the  same  effect  as  the  said  Joseph  Lee  and  WilUam  EUing^ 

ham 
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1819.      thinks  proper.    I  shall  not  make  the  oider  most 
certainly. 

Thisy  it  roust  be  considered,  is  alfiri^s  neces- 
sarily an  ex  parte  proceedii^,  and  if  a  convqrance 
were  made  by  an  infant  even  under  the  older  of 
the  Cour^  it  would  not  be  valid  if  he  were  not 
within  the  act  of  parliament. 

These  things,  I  am  sorry  to  observe^  pass  too 
often  entirely  sub  sileniio^ 


^gja^       Harrison  v.  Barry,  Esq.  Sheriff  of  Cheshire. 


tea 


S^Lt^""  The  declaration  stated  that  one  Thomas  Shaw^ 
TO^f  ^^S^  ^^*'  ^^^^  ^^^  occupied  a  certain  farm  and  pre- 
^tSL^idST  "^'^^  '^  ^^^  parish  of  Cheadlcj  in  the  county  of 
2"*P*3J"*^  the  Chester,  at  the  yearly  rent  of  440/.— that  on  the 
Tear's  rent,      1st  May,   1819i  a  large  sum  of  money,  to  wit, 

it  is  not  neces-  ^^^,    ^  ,      ,,  , 

sary  to  prove  880/.  lor  two  y  cars  rent  had  become  dije,  and  was 
fentls^ne/  owing  from  Shawcross  to  tl^  plaintiff^that  the 
to  prove  the"  defendant,  as  sheriff  of  Cheshire^  on  the  17th 
tSteSlSt'*'  ^^y»  1819>  by  virtue  of  a  writ  oi  Jieri  fsdes 
It  lies  on  issued  at  tl)e  suit  of  James  JVrighif  upon  a 
to^ste^MhS^  judgment    obtained    by  him    against  Shawcr(as, 

the  rent  has  •piopH 

aU  been  paid.  ^^^ 

Such  a  claim  may  be  supported  for  forehand  rent,  or  rent  stfpnlated  by  tiie  haie  to  ke 
pdd  in  advance,  as  being  rent  due  ufUhim  the  st^hU^  0/  Amte  t  and  soch  rent  oiy  be  <»* 
trained  for  by  tbe  laodloid,  althoni^h  he  is  aware  that  «n  execntioo  is  abtfot  tobestft 
down  at  the  suit  of  a  judgment  creditor. 

If  a  hindlord,  who  has  distrained  for  rent,  doesnot  sell  wiUiin  the  five  daji  by  ai0>f 
nent  between  hini  and  the  tenant,  that  is  no  proof  per  u  of  collusion. 

The  Jury  having  fonnd  a  verdict  for  the  defendant  under  circamKtances  t£«^ 
ground  for  the  objections  so  over*ruled  in  this  case,  the  Court  ordered  a  new  trisL 
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sisized  and  took  divers  cattle,  goods,  and  chat-  ^^i^- 
tels  6f  Shawctoss  upon  the  preinises-^that  af- 
terwardst  but  before  the  removal  of  the  goods 
and  chattels  seized,  the  plaintiff  gave  notice  to 
the  defendant  of  the  said  rent  due  to  him  from 
ShawcrosSf  yet  that  the  said  defendant  contriving 
&c.,  removed  the  said  cattle  off  the  premises, 
without  paying  or  satisfying  to  the  said  plaintiff 
his  rent  or  any  part  thereof,  contrary  to  the  sta* 
tate&C. 

The  second  count  ittated  that  Skawcross,  tot  A 
*  long  time,  to  wit,  three  years,  had  held  and  en*^ 
joyed  a  certain  farm  and  premises  in  the  said  pa-^ 
rish  of  CkeadlCf  by  virtue  of  a  demise  thereof,  at 
the  yearly  rent  of  440/-  j  and  that  on  &c.  a  large 
sum  of  money,  to  wit,  880/.  of  the  said  rent  be- 
ing due  and  in  arrear  from  Shawcross  to  the  plain-* 
tiff,  the  said  plaintiff,  according  to  the  form  of 
the  statute  &c.,  had  seized  and  taken  divers  goods 
and  chattels  (enumerating  them)  then  being  in 
and  upon  the  premises,  as  for  and  in  the  name 
of  a  distress,  for  the  said  rent  in  arrear;  and  that 
whilst  the  said  goods  and  chattels  were  in  the 
possession  of  the  bailiff  of  the  plaintiff,  and  in 
and  upon  the  premises,  the  defendant  contriving 
&a,  rescued,  seized,  took,  and  carried  away,  the 
said  goods  and  chattels^  contrary  to  the  form  of 
the  statute  &c.,  whereby  the  plaintiff  was  deprived 
of  the  means  of  obtaining  satisfaction  of  his  rent, 
and  of  the  costs  and  charges  of  the  distress.  The 
third  count  was  in  trover.  The  plea  was  the  ge- 
neral issue. 

vol.  VII.  z  t  The 
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1819.  The  cause  was  tried  at  the  Chester  Summer 

jj][^]^^    Assizesy  1819,  before  Warren^  Ch.  J.  and  Mar^ 

„  ^'         shalL  J.    The  evidence  sfiven  on  the  trial  was  of 

Barry.  '  o 

very  considerable  length ;  but  the  only  facts  ma- 
terial to  the  points  of  law,  which  were  ultimate- 
ly raised,  were  these:— The  plaintiff  proved  a  de- 
mise of  the  farm  in  question  to  Shawcross^  and 
contented  himself  with  shewing  the  occupation  by 
Shawcross,  without  giving  any  explanation  of 
the  state  of   accounts    between  Shawcross  and 
him,  and  declined  calling  Shawcross  to  state  whe- 
ther any  and  what  rent  was  in  arrear,  although 
he  was  •in  Court.     It  was  admitted  that  part  of 
the  rent  claimed  was  a  forehand  rent.     It  further 
appeared  that  the  plaintiff  was  aware  of  the  judg- 
ment having  been  obtained  against  the  tenant,  and 
that  execution  was  about  to  be  sent  down  against 
Shawcross'^th^t  he  distrained  a  few  days  before 
the  Jieri  facias  could  be  sued  out  according  to  the 
practice  of  the  Court— that  he  did  not  sell  at  the 
end  of  five  days,  but  obtained  from  the  tenant 
a  consent  to  extend  the  time  for  selling  for  an 
indefinite  period,  and  that  he  left  the  distress  with 
the  tenant^s  wife  for  the  purpose  of  her  keeping 
nominal  possession,    there   were   other    circum- 
stances of  suspicion.     Objections  were  made  in 
point  of  law  by  the  defendant's  counsel,  which 
were  over-ruled  by  the  Court.     They  were  princi- 
pally those  which  were  afterwards  discussed  on 
the  motion  for  the  new  trial.     The  case  then  went 
to  the  Jury,  and  the  two  following  questions  of 
fact  were  left  to  them.     First,  whether  they  were 
satisfied  that  the  rent  was  justly  due  from  Shav- 

*  cross 


Barry* 
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cross  to   the  plaintiff?    Secondly,   whether  the       !»»• 
possession  under  the  distress  was  bond  JidCy  or     Harrison 
whether  it  w^s  colourable  and  collusive,  and  for 
the  purpose  of  delaying  creditors?     The  Jury 
found  a  general  verdict  for  the  defendant* 

Evansy  IV.  D.  early  in  this  Term,  moved  for  a 
rule  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  new  trial  granted.  He  insist- 
ed that  the  verdict  was  contrary  to  all  the  weight 
of  evidence  in  the  cause-— and  that  the  plaintiff 
having  shewn  the  demise  by  him,  and  the  occu* 
pation  by  Shawcross^  it  lay  upon  the  defendant 
to  prove  that  the  rent  was  paid,  in  the  absence 
of  evidence  of  which  the  inference  was,  that  it 
still  remained  due. 

With  respect  to  the  forehand  reiit,  he  contend^ 
ed,  that  it  might  as  well  be  distrained  for  as  rent 
in  respect  of  a  by-gone  occupation.  As  to  the 
possession,  he  urged,  that  there  was  by  no  means 
sufficient  evidence  to  support  the  conclusion  that 
it  was  fraudulent :  that  though  the  landlord  con-* 
tinning  in  possession  after  the  five  days  without 
selling,  was^imd  facie  a  trespasser,  as  was  held 
in  Winierbourne  v.  Morgan  (a),  yet  that  it  was 
competent  tb  the  tenant  to  consent  to  an  enlarge- 
ment of  the  time,  which  consent  was  valid,  not 
only  as  against  the  tenant,  but  also  as  against  any 
party  claiming  under  him,  or  under  any  execu- 
tion against  his  property.  A  rule  having  been 
obtained, 

(a)  11  East,  395. 

z  z  2  JoneSf 
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«^w-  Jones^  D.  F.  and  Law,  W.  J.  now  shewed  cause. 


Hamiiuom    "^^^y  contended,  that  the  two  questions  of  fact 
j^^^      were  properly  left  to  the  Jury,  and  being  decided 
by  them,   there  was  no  reason   to   disturb   the 
verdict.      It  was  consistent  with   the  evidence 
given  in  the  cause,  that  every  shilling  of  the  rent 
might  have  been  paid ;  for  no  explanation  was 
given  of  the  state  of  the  accounts  between  the 
landlord  and  the  tenant;  and  it  is  observable  that 
Shawcross,  the  tenant,  was  in  Court;   but  the 
plaintiff  did  not  venture  to  call  him.     It  is  true, 
that  where  an  action  is  brought  by  a  landlord 
against  a  tenant  after  proof  of  a  demise  and 
of  occupation  under  it,  the  burthen  is  cast  upon 
the  tenant  of  discharging  himself  by  proving  the 
payment  of  rent;   the  reason  of  which  is,  that 
the  tenant,   if  he  has  paid,   must  be  expected 
either  to  have  witnesses  to  prove  the  fact  of  pay- 
ment, or  a  written  receipt  to  shew  it     But  the 
same  rule  ought  not  to  hold  in  an  action  between 
the  landlord  and  a  third  person,  who  is  not  privy 
to  the  transactions  between  the  landlord  and  the 
tenant,  and  has  no  means  of  knowing  what  pay- 
ments were  made,  what  witnesses .  were  present, 
or  wliat  receipts  were  given.     It  is  not  too  much 
to  expect  that  as  against  a  bond  jidt  creditor,  enr 
forcing  his  execution,  the  landlord  should  give 
reasonable  evidence  of  rent  being  due,  and  not 
cast  the  proof  of  the  negative  upon  a  stranger. 
As  to  the  question  of  fraudulent  possession,  that 
was  peculiarly  a  question  for  the  Jury, 

Secondly, 
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Secondly,  the  distress  at  all  events  could  not      ^^w 
he  maintained  in  respect  of  the  forehand  rent,     harbmov 
The  general  rule  is,  that  a  landlord  cannot  dis-      bakrt. 
train  till  after  the  efflux  of  the  time,  in  respect 
.of  which  the  rent  arises.     It  is  true,  that  it  was 
held  in  the  case  of  Buckley  v.  Taylor  {a),  that  the  ' 
landlord  might,  under  certain  circumstances,  dis- 
.train  for  forehand  rent ;  but  that  case  has  been 
considerably  shaken  by  that  of  Zee  v.  Lopez  {b). 
Supposing  however  that  case  to  have  been  well 
decided,  the  Court  there  proceeded  on  the  ground 
of  a  peculiar  custom  of  the  country;  whereas,  in 
the  p]rej9^nt  caae,  qo  such  custom  was  either  proved 
or  pretended.    But  further,  even  supposing  that 
a  distress  might  be  maintained,  for  a  forehand  rent, 
as  between  landlord  and  the  tenant,  it  remains  to 
be  shewn  that  such  a  distress  can  be  maintained 
as  against  a  third  persoi;!,  being  a  judgment  ere* 
ditor.    The  extraordinary  rpmpdy  by  distress  is 
given  to  the  landlord  in  resp^t  of  the  actual 
OQCupation  by  the  tenant  and  perception  of  the 
profits  pf  the  land.    Cut  the  landlord's  right  to 
anticipate  the  rent  cannot  be  superior  or  even 
equal  to  the  right  of  a  creditor  to  enforce  hi^ 
execution  upon  a  judgment  already  recovered. 
If  a  landlord  and  tenant  may  thus  stipulate  for 
an  anticipation  of  rent  for  half  a  year,  they  may  , 
^ually  do  30  for  a  whole  year,  or  for  five  or  any 
indefinite  number  of  years ;  and  thus  by  a  collu* 
sive  understanding  between  them,  the  claims  of 
creditors  may  not  only  be  delayed  but  defeated. 

(a)  2  T.  R.  600,  (P)  15  East,  2d0. 

z  z  3  The 
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1819.      The  plamtilF  therefore  ought  not  to  recover  upon 
jj][^^^    the  count  which  is  founded  upon  the  distress. 
Barry      Then  as  to  the  count  which  proceeds  upon  the 
statute  8  Anne^  c.  14.  the  plaintiffs  claim  cannot 
be  supported  upon  that;  for  here  he  had  distrained 
before  the  execution,  and  when  the  execution 
came  in,  he  claimed  under   the  distress.     The 
sheriff  was   not  bound  to  provide  for  his  rent, 
for  which  he  was  pursuing  and  insisting  upon  a 
remedy,  distinct  from  and  in  opposition  to  tlie 
execution.     But  further,  in  order  to  charge  the 
sheriff  uuder  the  statute  of  AnnCy  there  must  be 
notice  from  the  landlord  to  the  sheriff,  and  also 
a  demand.  Waring  v.  Dewberry ^  (a)  Falgrave  v. 
IVyndham,  (J>)  Henchett  v.  Kimpson,  (c)  Smith  r. 
Russell  (d)  ;  and  here  there  was  no  sufficient  evi- 
dence of  any  notice  or  demand.     Lastly,  the  count 
in  trover  cannot  be  maintained.     A  landlord  who 
has  ;distrained  goods  cannot  maintain  trover  for 
them ;  for  he  had  at  common  law  only  a  power  to 
detain  the  goods  as  a  pledge;  and  although  by 
statute  he  is  authorized  to  sell,  yet  he  has  not 
any  property  in  them  :  Moneus^  v.  Goreham  (e). 

Evans,  IV.  D.,  in  support  of  the  rule,  was  stop- 
ped by  the  Court. 

The  Lord  Chief  Baron  was  sitting  in  Equity  in   ^ 
the  Exchequer  Chamber. 

Graham,  fiarow.-— I  confess,  it  seems  to  me, 


(a)  1  Stra,  97.  (<f)  3  Taimt.  400. 

(6)  Ibid.  212.  (c)  2  Selw.    N.  P.  1271. 

(c)  2  Will,  140.  (2d  edit) 

that 
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that   this  case  ought  to  be  sent  down  to  be  re-       1819. 


considered  upon  a  second  triaL    It  has  been  con-     habrhon 
tended,  that  the  landlord  should  have  shewn  the      „  ^* 

'  Barry. 

State   of  accounts  between  him  and  his  tenant ; 
but  I  cannot  think  so.     He  proved  the  clemiseand 
the   occupation ;  and.  the  defendant  should  have 
shewn  that  the  rent  had  all  been  paid.    Occupa- 
tion is /^nm^i/acie  evidence  against  a  tenant  ge- 
nerally ;  and  I  do  not  see  why  it  should  not  be 
so  equally  against  this  defendant.    Then,  as  to 
the  objection  respecting  forehand  rent,  I  see  no 
reason  why  it  was  not  competent  to  include  that 
in   the  distress.     The  anticipation  of  rent  was  a 
matter  of  express  stipulation  in  the  deed :  it  is 
admitted  by  the  defendant's  counsel,  that  an  ac- 
tion of  debt  or  covenant  might  have  been  main- 
tained  for  such  forehand  rent  against  the  tenant; 
and  it  seems  to  me  that  the  remedy  by  distress 
may  equally  be  supported  in  respect  of  it,  either 
as  against  the  tenant  or  as  agaiqst  the  Judgment 
creditor,   who  makes    title  under  an  execution 
against  the  tenant's  effects.    Then,  as  to  the  pos- 
session under  the  distress  being  collusive,  without 
at  all  wishing  to  prejudge  the  question  upon  the 
second  trial,  I  cannot  help  saying,  that  I  am  not 
able  at  present  to  see  from  what  circumstances 
the  Jury  drew  the  conclusion  which  they  formed. 
There  is,  at  least,  sufficient  in   the  case  to  call 
upon  us  to  send  it  down  to  be  reviewed.     This 
being  my  opinion  respecting  the  count  founded 
upon  the  distress,  it  becomes  unnecessary  to  de- 
cide the  objections  that  have  been  raised  upon 
the  other,  counts  of  the  declaration. 

z  z  4  Wood, 


Hakbuom 
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laia  WooDy  Baron.^^1  agree  with  my  Brother  Gra- 

ham  that  there  ought  to  be  a  new  trial;  and  in 
thinking  so  I  proceed  entirely  upon  the  count 
which  is  founded  upon  the  distress.  It  is  con- 
tended, that  the  landlord  should  not  only  have 
shewn  the  demise  and  the  occupation,  but  also 
the  arrear  of  rent.  But  this  was  not  necessary; 
and  it  would  be  a  great  hardship  upon  landlords 
if  it  were.  The  defendant  might  have  called  the 
tenant  if  he  chose.  Then,  it  is  said,  that  the 
xlistress  was  suspicious  s  for  that  the  landlord 
knew  that  the  execution  was  coming,  and  sent  in 
the  distress  just  in  time  to  be  before  the  execu- 
tion. If  the  landlord  knew  that  there  was  an 
execution  coming,  he  did  very  right  to  secure 
himself.  But  then  again  it  is  objected,  that  be 
could  not  distrain  for  forehand  rent.  If  this  ob- 
jection, which  is  now  raised  for  the  first  tiroe^ 
could  be  sustained,  it  would  make  a  very  serious 
change  in  the  rights  of  landlords  in  general. 
Such  a  right  of  distraining  was  probably  one  of 
the  principal  objects  for  introducing  that  provi- 
sion into  the  deed ;  it  is  a  very  proper  provision 
to  be  introduced;  and  it  would  be  very  unjust 
if  the  landlord  could  not  enforce  it  either  against 
the  tenant,  or  against  any  one  else, 

G ARROW,  Baron,  concurred-~saying,  that  he 
thought  the  verdict  ought  to  have  been  for  the 
nlaintifF. 

Rule  absolute  for  a  new  trial, 
upon  payment  of  costs. 
•  « 

RiCKETTS 
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RiCKETTS  and  others  v.  Gubney.  SSuJS' 


trthNmf. 


JVlLBE,  on  the  10th  November^  had  obtained  cbdngmpw- 

ly  in  a  tmt 

a  rule,   callinfi:  on    the  plaintiffs  to  shew  cause  referred  to  ar. 
why  the  bail-bond  given  in  this  cause  should  not  ingbeeoaiie 
be  delivered  up  to  be  cancelled:  and  that  in  the  attend  at  ejbm 
mean  time  all  proceedings  should  be  stayed.  nets  before 

the  arbitraior^ 
and  to  bring 

The  affidavit  of  the  defendant,  on  which  the  toto^JLSTii 
rule  was  granted,  stated  in  substance,  that  the  de-  S'llerS^ii' 
ponent  had  filed  a  bill  in  Chancery  against  two  per-  JJiJi^ISJ^T^ 
sons,  claiming  certain  property  in  their  possession,  2w^?s»f 
and  that  the  suit  was  referred  by  the  Vice-Chan-  *f**r»**^,- 
cellor,  by  an  order  of  the  16th  March  last,  to  an  i«th,fortiie 

^  purpose  4k 

arbitrator,  residing  Kt  Plymouth  Dock,  who  was  r>4n«  twthw, 
to  make  his  award  on  or  before  the  1st  of  June  bujonmev^ 
then  next,  with  power  to  enlarge  the  time  till  in  order  to 
not  exceeding  the  1st  Januafy  next    Witnesses  nMeMuy, 
were  to  be  examined  by  the  arbitrator,  and  the  KS^been  left 
parties  were  to  produce  before  him  all  deeds,  writ^  m^ooi^^ 
ings,  books,  S^c.  in  their  possession— that  the  arbi-  i^^^^r^wbl 
trator  enlarged  the  time  for  making  his  award  tiU  5;;;}  ^tSJ^tilT* 
some  day  subsequent  to  the  20th  September  last.  JJS^S 
The  deponent  further  swore  that  he  had  been  for  ^^^  ^ 
some  time  past  resident  at  Bristol,  and  having  left  Jj5f  ^jJJJJrt- 
that  city  for  London  in  August  last,  he  had  caused  JSSilSecSf^ 

to  such  as  were 
necessary  to 
take  with  hin» 
wbiqb  occupied  him,  end  tk€  firqfeaional  penn  wkm  hi  had  ffroewred  to  mccompamf  Mm  U 
dsful  in  Bo  doing,  all  that  day,  and  the  next ;  and  at  five  o'clock  of  the  latter  day,  and 
whilst  he  was  so  busied,  he  was  arrested  at  the  sait  of  a  creditor  :  Held,  that  be  was 
privileged  during  the  journey,  including  his  stay  at  Clifttmj  on  the  ground  of  the  devia- 
tion being  for  a  necesMry  purpose,  and  the  delay  no  more  than  reasonable  for  the  ac* 
complishment  of  it,  according  to  the  facts  stated  to  the  Coiirt  by  the  affidaviti«^G«n««^ 
Baron,  dUicniicnie ;  o&fciUe  RkhurdSf  Lord  Chief  Baron. 
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1619. 


BlCK£TTS 

and  otlien 

OVRMKX. 


to  be  packed  up  the  whole  of  the  papers  and  do- 
cuments relating  to  the  said  suit,  together  with 
various  others,  all  of  which  were  left  in  the  care 
of  the  defendant's  wife,  who  afterwards  went  oa 
a  visit  to  Cliflonj  taking  the  whole  of  such  pa- 
pers with  her:  and  the  deponent  stated  that  late 
on  the  evening  of  the  14th  September^  whilst  re- 
sident in  London^  he  was  personally  served  with 
an  order  of  the  arbitrator  to  attend  the  reference 
at  the  hotel  in  Exeter^  on  the  20tb,  at  twelve 
o'clock  at  noon-r- that  the  deponent  left  London 
to  attend  such  appointment  on  the  night  of  the 
l6th  o^  September^  accompanied  by  a  professional 
person  to  assist  him— that  many  papers  and  do- 
cuments relating  to  the  matter  of  the  arbitration, 
and  necessary  to  be  produced  in  evidence,  being 
then  amongst  those  left  at  Clifton^  it  became 
necessary  to  take  that  place  in  his  way  to  Exeter-^ 
that  they  arrived  at  Clifton  in  the  evening  of  the 
17th;  and  that  they  were  busily  occupied  during 
a  part  of  that  evening,  and  nearly  the  whole  of 
the  following  day  in  unpacking,  perusing^  exa- 
mining, separating,  and  arranging  the  said  papers 
&c.;  and  that  whilst  they  were  so  employed,  about 
five  o'clock  in  the  afternoon  the  deponent  wot 
arrested  at  the  suit  of  the  plaintiffs  in  this  ac- 
tion, and  that  the  sheriff's  officer,  notwithstand- 
ing the    defendant    shewed   him   the   order  of 
the    arbitrator,   and   claimed  to  be   dischaigcdi 
would   not  release  him   till  he  had  given  bail 
Th'e  affidavit  also  added,  that  the  papers  &c.  were 
necessary  to  the  matter  of  the  reference,  and  that 
Clifton  is  distant  from  Bristol,  through  which 

the 
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the  London  and  Exeter  mail  passes,  only  one  mile; 
and  that  the  deponent  went  there  with  the  pro- 
fessional person  alluded  to,  for  the  sole  purpose 
of  procuring  such  papers,  and  that  On  the  follow- 
ing day  (the  Ipth),  the  deponent  having  given 
bail,  they  pursued  their  journey  to  Exeter  to  at- 
tend the  reference. 
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RiCKBTtt 

and  otbeti 

GURMEY. 


The  affidavit  of  the  person  who  accompanied 
him  corroborated  that  of  the  defendant. 


Jonesi  J^*  P'  ^nd  Platt^  now  shewed  cause 
against  the  rule,  upon  an  affidavit  made  by  the 
sheriff's  officer,  who  made  the  arrest,  stating,  that 
he  had  been  employed  to  arrest  the  defendant, 
and  endeavoured  to  do  so  during  the  month  of 
August^  and  until  the  18th  of.  September^  but 
could  not  meet  with  him  before ;  although  he  knew 
he  was  dwelling  in  the  parish  of  St.  Mary  Rod* 
cliffe,  in  the  city  of  Bristol:  and  that  he  had 
been  informed  and  believed  that  the  defendant 
had  lodgings,  or  was  residing  or  attending  in  the 
day  time  at  Clifton. 

Upon  these  facts  they  submitted  that  this  was 
a  case  of  unwarranted  deviation  and  unnecessary 
delay  on  the  part  of  the  defendant  in  performing 
the  journey.  It  did  not  appear  that  there  was 
any  necessity  for  his  being  personally  at  Clifton  to 
procure  the  papers  in  question :  his  wife  was  there 
at  the  time,  and  might  have  sent  him  what  he 
wanted;  and  he  must  have  known  what  those 
were.    But,  admitting  he  had  a  right  to  go  to 

Clifton 


7W 
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Ctifion  for  his  papers,  he  had  no  right  to  cover 
a  stay  of  t^iro  days  there  under  pretext  of  his 
privilege ;  if  he  had,  he  might  by  swearing  that 
twenty  days  were  necessary,  have  procured  pro- 
tection for  that  or  any  longer  period  which  might 
suit  his  convenience:  and  if  he  were  allowed  to 
go  to  Clifton^  which  is  admitted  to  be  out  of  the 
roady  he  must  be  protected  if  he  should  go  for 
the  same  purpose  to  any  other  part  of  the  king- 
dom ;  for  it  would  be  impossible  to  draw  a  line. 


Having  cited  an  anonymous  case  from  Smith'$ 
N.  P.  Rep.  (a),  determining  that  a  witness  who 
lived  twelve  miles  from  the  place  of  trial  was  not 
protected  by  his  subpasna  till  twelve  o'clock  the 
next  day,  they  adverted  to  the  decision  of  the 
Court  of  King's  Bench  only  two  days  before  ia  a 
case  of  Randall  v.  Gurney  (b),  wherein  this  same 
defendant  had  made  a  similar  application  upon 
similar  grounds;  and  the  Court  held,  that  he  w^ 
not  protected,  on  the  ground  that  even  if  he  bad 
made  out  a  case  of  necessity  for  going  to  Clift(»f 
he  had  not  for  staying  there;  and  therefore  they 
discharged  a  similar  mle. 

Chitty  and  Wtlde^  in  support  of  the  rule,  coet 
tended,  that  the  affidavit  had  shewn  that  the 
deviation  was  necessary,  and  the  time  btmifi^ 
employed  in  the  purpose  which  made  it  so.  The 
Vice-Chancellor's  order  was  imperative  on  the 
defendant,  and  was  in  the  nature  of  a  subf(tM 


(a)  1  Smith's  N.  P.  Bop.  365. 


(6)  3  Bam.  &  Aid.  352. 
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duces  tecum ;  and  if  an  attachment  had  been  ap^ 
plied  for  to  the  Court  of  Chancery  for  not  bring- 
ing his  papers  with  hini|  it  would  have  been  no 
excuse  to  say,  that  he  was  deterred  from  procur- 
ing them  by  apprehension  of  an  arrest.  It  is 
quite  clear  that  a  party  attending  an  arbitrator 
under  an  order  of  the  Court  of  Chancery,  is  pri- 
vileged from  arrest,  Moore  y.  Booth  (a) :  and  the 
Court  of  Common  Fleas  have  held,  that  as  to 
what  is  the  nearest  imd  direct  road,  a  witness  is 
not  bound  to  go  what  others  may  consider  the 
nearest,  and  the  construction  should  be  fair  and 
liberal,  TVillingham  v.  Matthews  {i) :  and  a  man 
cannot  be  fairly  expected  to  travel  two  hundred 
miles  direct,  so  as  to  be  fit  for  business  on  his 
arrival  without  taking  rest  on  the  road. 

As  to  the  decision  in  the  case  of  Randall  v* 
Gurncy,  they  urged  that  in  a  determination,  pro- 
ceeding on  a  view  of  the  bond  Jide  conduct  of  a 
party,  a  decision,  in  which  th^  Lord  Chief  Jus^ 
sice  differed,  ought  not  to  conclude  the  party  or 
the  Court.  In  that  case  the  Lord  Chief  Justice 
held,  that  the  deviation  was  not  unreasonable,  or 
the  delay  too  great;  and  he  observed,  that  taking 
the  defendant's  attorney  with  him  was  a  mark  of 
bonajides ;  and  in  this  case  the  affidavits  are,  in 
many  respects,  much  stronger  than  those  upon 
which  that  rule  was  obtained. 
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IhtLord  Chief  Baron  was  absent  zt  Guildhall. 

(a)  3  Ves.  350.  (6)  2  Marsh.  67. 
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Graham,  Baron,  baring  expressed  his  regret 
thaft  the  Court  was  not  fill  I,  as  there  was  a  differ- 
ence of  opinion  on  the  Bench,  and  he  had  himself 
had  doubts  of  the  opinion  which  he  had  ulti- 
mately formed,  stated  his  inclination  to  be,  that 
the  rule  should  be  made  absolute* 


The   general  rule  (observed  his  Loidship)i& 
quite  clear  and*  well  understood;  and  it  is  also 
reasonable  that  immaterial  deviation  and  acci- 
dental delay  in  eundo  et  redeundo  should  not  (l^ 
prive  a  party  of  his  very  useful  privilege.  The 
morando  also  should  include  purposes  of  natural 
rest  and  necessary  refreshment,  and  ought  to  be 
construed  with  liberality.    I  do  not  rely  on  the 
particular  circumstances  of  this  case,  as  I  think 
there  can  be  no  doubt  that  the  defendant  was 
keeping  aloof  from  his  creditors ;  but  I  found  my 
opinion  on  general  grounds,  and  I  think  in  a  ge- 
neral way    the   defendant's    reasons    for  taking 
Clifton  in  his  road,  where  he  had  left  his  papen, 
and  where  his  wife  and  family  resided,  was  an 
unobjectionable  one;  and  if  it  was,  he  must  be 
allowed  a  reasonable  time  for  their  selection,  and 
the  preparation  for  taking  them  with  him.   In 
that  case  the  question  here  will  be  simply,  whe- 
ther they  were    necessary;    and  whether  their 
assortment  required  so  much  delay. 

His  Lordship  then  adverted  to  the  material  bxK^ 
detailed  in^tlie  affidavits  and  the  dates,  and  ob- 
served that  if  the  facts  stated  were  true,  the(l^ 

viation 
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viation  was  by  no  means  unreasonable,  and  the 
occasion  well  warranted  it,  and  accounted  also 
satisfactorily  for  the  delay*  I  may  indeed  have 
certain  impressions  unfavourable  to  the  present 
application,  under  the  circumstances  of  suspicion 
which  surround  the  particular  case;  but  they  are 
not  sufficient  to  counterbalance  the  positive  affi- 
davits on  which  this  rule  was  obtained,  of  the 
necessity  of  the  papers,  and  the  time  required  to , 
procure  them ;  although,  as  a  Juryman,  I  might 
not  be  disposed  to  give  credit  to  all  that  has  been 
stated  r  but  I  am  bound  here  by  what  is  so  sworn 
and  not  contradicted ;  and  I  think,  that  if  it  were 
true,  it  would  be  enough  to  privilege  the  defend- 
ant ;  and  therefore  the  arrest  was  a  breach  of  that 
privilege,  and  the  defendant  is  entitled  to  have 
this  rule  made  absolute* 
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Wood,  Baron^— There  are  two  questions  in  this 
case  for  the  consideration  of  the  G)urt.  One  is 
whether  it  was  necessary  for  the  defendant  to  go 
to  Clifton :  the  other,  whether,  if  it  were,  he  staid 
there  longer  than  was  necessary  for  the  purposa 
which  required  his  going  there*  Those  are  the 
two  points. 

As  to  the  first,  it  is  quite  clear  that  the  journey 
to  Clifton  was  necessary,  for  it  is  not  denied  that 
there  were  material  papers  there  which  it  was  ma- 
terial that  he  should  produce  before  the  arbi- 
trator. 


Then 


Tm 


leid. 


Kl«KlttV 

aadethet* 
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Then  arises  the  other  question,  as  to  the  time  of 
his  staying  there^  or  whether  he  was  arrested  be«> 
fore  he  had  finished  the  business  which  took  him 
toClifidn.  It  is  positively  sworn  that  after  his 
arrival  on  the  ITth,  he  immediatdy  set  about  the 
business,  and  was  employed  during  part  of  that 
day,  and  nearly  the  whole  of  the  nexi^  in  examin- 
ing and  arranging  the  necessary  papers,  and  that 
before  he  hadjinished  he  was  arrested.  No  part  of 
that  statement  is  contradicted;  and  against  the 
positive  affidavit  can  we  say,  that  under  sttdi  cir<» 
cumstances  the  defendant  was  not  within  the  pro- 
tection of.  the  privilege  ?  I  agree  that  the  protec- 
tion is  not  to  be  abused,  and  if  the  fMrani» 
were  shewn  to  be  wanton  and  unnecessary,  we 
diould  discharge  this  rule.  Under  the  circum- 
stances, however,  I  am  of  opinion  that  it  should 
be  made  absolute^ 


G^ttRow,  Baron. '-^A^  the  majoritf  of*  th« 
Court  entertain  a  different  opinion  from  tliat  which 
I  have  formed  upon  this  case,  I  am  bound  by 
their  decision,  and  it  is  of  little  consequeoce  ia 
this  instance  what  my  opinion  may  be.  On  ge- 
neral grounds,  however^  I  will  state  my  reasons. 
I  should  be  disposed  to  go  as  far  as  any  one  ia 
protecting,  in  all  its  facilities,  the  due  administia' 
tion  of  justice,  but  I  must  be  satisfied,  before  I  hoM 
a  party  to  be  protected  by  the  rule  which  privileges 
witnesses  from  arrest,  that  the  conduct  of  the, 
party  claiming  the  privilege  is  such  as  brings,  him 
within  that  rule,  before  I  can  consider  him  entitled 

to  the  protecti6n. 

I  should 
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I  should  have  been  better  satisfied  if  the  de- 
fendant had  gone  with  this  application,  or  with 
that  of  which  he  before  tried  the  experiment  in 
the  Court  of  King's  Bench^  before  the  Lord- 
Chancellor,  upon  the  intimation  of  my  Brother 
JSayley*;  for  if  his  Lordship  should  be  of  opinion 
that  the  Court  of  King's  Bench  were  right  in 
their  view  of  the  case  two  days  ago,  we  shall,  by 
our  determination  of  to-day,  have  deprived  the 
present  plaintiff  of  the  advantage  of  that  decision 
in  diis  particular  instance. 

I  admit  that  there  should  be  time  allowed  for 
rest  and  refreshment  to  witnesses  bond  jidt  pro- 
ceeding on  the  business  from  which  their  protec- 
tion arises ;  but  what  I  object  to  in  the  present 
case,  is  the  manner  in  which  the  party  makes  out 
his  claim  to  protection,  and  which  is  done  entirely 
upon  his  own  ex  parte  statement;  and  I  am  not 
at  all  satisfied  with  his  case,  even  upon  his  own 
shewing.  He  states  matters,  which  cannot  well  be 
contradicted,  in  a  very  general  way  without  any 
particulars.  He  does  not  tell  us  what  papers  were 
necessary,  or  in  any  way  account  for  the  length 
of  time  which  he  says  was  consumed  in  seeking 
for  them  :  and  how  can  it  be  contradicted  that  he 
was  necessarily  employed,  as  he  says  he  was,  un- 
less he  shews  what  they  were  about  during  the 
two  days  ?  I  think  he  should  have  gone  on  to  say 
what  progress  they  had  made,  and  what  still  re- 
mained to  be  done,  and  what  time  it  took  them 

*  See  his  judgmeot  in  the  case  in  if.  JS.  p.  255. 
VOL.  VII.  3  A  afterwards 
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T?S  ^^e.  ^e^pp3  vx  Wft^  ».  W^  *\  **  »** 
J\8fie^  by  ^e  afiSf^vit?.  Xha.%  ha^y^  V(?9^  pjat  w 

£^ttiende4  wft^  sp  ijo^ny  cur9u;ii^taQO^oj^  ^F^°b> 
^s^ou^d^  e:j^i|  io.  Ipp  mfonjae^  oj^  aft  Affect 
with  great  minuteness  ^(^  ^ftfcifja^fjji,  T^ 
rule,  however,  must  be  made  absolute. 

B4i^  ajbsplute. 


J(M»^«  ^eo  applied^  fi>r.  «u«;y)eB«km,  o£  the  tuie 
uQtjl<  an  application,  should;  be  made.  to.theCoa^ 
of  Chancery*  for  die.  purpose.  q£  oblainiog  an 
order  to  release  him  from.  1^  ansst*  as  had  beea 
suggested  by  Mr.  Justice  Baykjf,  aqd.  approved 
by  Afr.  Boron  Garrim;  and.  tliaL  it  might  be 
ordered  to  aw^t  the  result:  hut  that  theCooit 
(as  the  point  bad.  been  argued  and.  determined) 
i^fpsed. 


Shav. 
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Shaw,  calling  himsdf  Executor  or  tJie  iasi  H^iil     Saimri^, 
and  Testament  ef  ^iLliAii  Shaw  ^eceasecJ,  *** 

v.  MANSFl^Lt). 


itiff 


In  Trimtj)  Term  last,  a  motion  liad  been  made  a  pUunt 
fey  Z?.  ^.  Jbne^j  for  luagmient  as  m  case'  of  a  rion*  cotor,iMiTiiig 
suit,  for  not  proceedmg  to  trial  according  to  the  ednader « 
practice  of  the  Court.    The  amdavitoh  whicli'  the  wMch  tfie  iw- 
motion  was  made,  stated  merely  the  proceedings  wanu  re- 
with  their  dates;  and' the  ptai'htiflrs  dmiilt  in  not  imtIii^  obtite- 
^oiiig  on  ^riaf.  SiSSSMy 

of  thefint 
wUl  which 

Jirvlij  in  the  same  Term^  had  shewn  cause  J^^^Sm 
against  that  rule,  upon  an  affidavit  that  the  plain-  ^tire^cowt 
lift  had^brought  his  action  in  the  character  ot  exe-  7^^^^^' 
ciitor,  having  duly  obtained  probate,  biit  that  thfc  FjJ**^*  •J 
probate  having  beeti  revoked  bV  the  Ecclesiastical  ^^  ^•«- 


Court,  the  plaintiff  had  been  unable  to  pro<5eed—  «»,  heidiuue 
Jams  J  X/*  -T.   for  the   detendant,    had    tendered  the  cmoae. 
aflSdaviis' in  r^ply,  explaining  the  circumstances    AmieoiH 
uiider  which  the  plaintiff  had  obtained'  probate,  phSotiff  for 
and  the  rea^dns'  for  wliich  it  had  been  reVoked':  i^^ITo^r 
but  the  Court,  having  refused   to  receive  arijr  SSST^'"* 
affidavit  in  reply,    the   rule  was  made  absolute,  l^^"^^?' 
ibr  judgriient,  as  in  caie  of  a  rionsuit  ^^  witlm^  SrcSuo?** 


^^*^*'  oottathecotti 

of  the  toit 

Jones,  for  the  defendant,   early  in  this  Term,     TheComt, 

00  o  rule  to 

moved  for  and  obtained  a  rule  to  shew  cause  why  shew  caue, 

1  1   •      •«•    111  1  •        »  •  ^     r      will  not  hear 

the  plaintiff  should  not  pay  him  Ins  costs  of  the  affidavits  in 

3  A  2  cause,  "^^^^ 
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i«i»-       cause,  to  be  taxed  by  the  Master.    The  affidavit 
ia  support  of  this  motion,  admitted,  that  Skinc, 
the  plaintiff,  had  been  appointed  executor  by  a 
fonner  will  of  fFilliam  Shaw^  the  deceased,  bear- 
ing date  January  1st,  1818,  but  alleged  tbattk 
deceased  had  made  a  subsequent  will,  liearing  date 
the  16th  JeAniflry,  1817,  and  thereof  appointed 
the  defendant  Mansfield  executor— that  after  the 
death  of  the  testator,  and  immediately  after  his 
funeral,  the  last  will,   of  the   date  of  the  ifitii 
February f  was  read  over  to  the  relations,  amongst 
whom  was  Shaw,  the  plaintiff — that  upon  tbat 
pccasion  the  plaintiff  neither  disputed  the  will  of 
the  16th  February^  nor  insisted  upon,  or  even  al- 
luded to  the  will  of  the  1st  of  January -^^^ 
that  immediately  afterwards  he  surreptitiously  ob- 
tained probate  of  the  will  of  the  1st  o(Januarj, 
and  under  that  probate  possessed  himself  of  the 
estate  land  effects  of  the  testator  —  that  he  shortly 
afterwards  held  the  defendant  to  bail  for  a  sum 
which  the  defendant  had  owed  to,  the  testator  at 
the  time  of  his  death  —  that  whilst  the  defendant 
was  taking  measures  in  the  Ecclesiastical  Court  to 
annul  the  probate,  and  to  establish  the  subsequent 
will,  the  plaintiff  was  urgmg  the  proceedings  at 
law  to  recover  judgment  in  the  action  against  tlie 
defendant  before  the  decree   of  the  Prerogative 
Court  could  be  obtained  —  that  in  order  to  pre- 
vent the  proceedings  in  the  action  at  law,  out- 
stripping  the   proceedings    in    the   PrerogaUve 
Court,  an  injunction  from  the  Court  of  Chancciy 
had  been  obtained  — and,  lastly,  that  the  Preroga- 
tive Court  had  revoked  the  probate  granted  to  the 

plaintift 
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plaintiff,  had  pronounced  for  the  force  and  validity  ui^^ 
of  the  subsequent  will,  and  had  condemned  the  ^^^^ 
plaintiff  in  costs.  ^^^;;^^^ 

Against  that  rule  for  payment  by  the  plaintiff 
of  the  defendant's  costs  of  the  cause  in  the  ac- 
tion at  law,  - 

Jervis  now  shewed  cause,  contending,  that  the 
present  motion  was  an  experiment  not  warranted 
by  any  autho)*ities,  nor  supported  by  any  known 
principle  of  law.  In  the  first  place,  it  is  an 
attempt  to  overturn  what  the  Court  has  already 
decided  in  the  present  suit;  for,  upon  the  former 
motion,  for  judgment  as  in  case  of  a  nonsuit,  the 
Court,  upon  the  ground  of  the  plaintiff  having 
sued  as  executor,  made  the  rule  absolute,  ^*  with^ 
out  costs,"  which  must  have  been  meant  to  com* 
prise  not  merely  the  costs  of  the  ^notion,  but  also 
the  costs  of  the  cause.  But,  secondly,  indepen- 
dently of  the  former  adjudication,  there  is  no  pre-*- 
tence  for  charging'  the  plaintiff  with  the  costs  of 
the  cause ;  because  the  plaintiff  sued  as  executor. 
At  the  time  of  the  action  brought,  the  probate  was 
unrevoked ;  and  it  would  be  contrary  to  the  policy 
of  the  rule  of  law  to  charge  with  cqsts  a  party  who 
sues  in  a  representative  character  on  account  of 
the  subsequent  revocation  of  his  authority,  which 
revocation  may  have  been  founded  on  reasons  of 
which  he  had  no  knowledge,  or  over  which  he 
had  no  controul.  But  the  present  point  has  been 
expressly  ruled,  for  in  Howardy  Executor  &c.  v. 
Ratborne  (a),  it  was  held,  that  an  executor  shall 

(a)  WilleB,  316. 

S  A  3  not 
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,2gt/     ^  •  ^^  ^**  v^^  the  stotute  1^  G^.  E  ?.  17, 

Ma^      for  not  proceediiijg  to  trial  according  to  Ac  coanc 

MAiimsu   *^     practice  of  me  Court  in  whicfi  the  suit  was 

f      .      '  instituted.    The  cases  of  Bennett  AdodnbtntDr, 

V.  (^oker  (a}p  ^ootk  v.  Hoik  (6),  Cooijfc  v,  I^,  (4 

are  ta  t^e  same  d^t. 

Janu^  D.  F^  in  supportof  die  rale.    As  to  die 
first  point,  the  Court  djd,  no^  upoa  tjie  foiiDCx  bx)- 
tion^  d(Bcide  ^e  quest;iim  which  is  Bowhiwgbtbe- 
:^re  diem.    Upon  the  motion  for  jndgnieot,  asm 
case  of  a  nonsuit,  l?y  the  terms  ^  without  costs,"  the 
Court  could  only  have  intended,  the  costs  s£  tk 
mot;|on,  and,  not  tfap  general. ooAts  ofi  tbecaiee. 
Ijhat  ip  d^e  ordinary  meaning  o£  the  tt^  ^\ci^ 
on  motions  of  l^ati  kind.    Besides,  the  ^ouit  W 
tljen  no  materials  hefpre  them  to  enable  tiiemto 
decide  as  tp  the  right  to  CMts  o£  the  C9iuk^  ^ 
the  defendant's  affidavit,  according  to  tbeoidioai; 
coune,  related  only  to  the  dates  <tf  the  pioGecd- 
mgs^  with  aviewto  shew  the  phdntiff.'s  default; 
and,no  affidavits  in  xeply  could  be  reodved  as  to 
the  flKTiV^  which  were  partially  and  oolomaUy 
introduced  by  the  pluntiff 's  affidavit    Tbeo,  as 
to  the  second  point,  there  is  no  doubt  as  to  tbe 
cases  that  have  been  cited.    Where  a  plaintiff 
sues  as  executor^  having  obtained  pDobate  witboot 
fraud,  and  prosecutes  a  claim  which  b^e  has  d» 
reason  to  believe  to  he  unfounded^  he  is  not  to  b^ 
charged  with  costs  under  statute  14  Gto.  II-  ^  '7, 
for  not  proceeding  to  trials  unless  he  has  been 

(«)  4 Burr.  1927.      (&)2H.  Bla.277.     («)2BMt,»5. 

guilty 


iittikiiikkk  tiM,  ^  Htd,  in  tit 

tantyhf  Mb/ih;<iiti>HfUt'di!itijf:    §uch' Js  the  ee-     JJ*- 


>^v^/ 


r. 
MAxintUk 


tferat  hAe.    fiU^  thfe  {>re$^fit  {s  th^e  6aie  of  a  pliin!-       smaw 

mil,  dm  ^w  iau  m  UiH  i^  iHii  ikk  ^x:e- 

ctiiaf  rfp-^ohite»  h^'  m  r^t«A  tWKL  Ws  fs 
tmefdreH  grosi^  iA^£  of  ^^  ^idctii  6^  tU 
CoWi:  ^xeoiiitirs  ^e  A^t  ex6j&p^  Hi  fh&  aii\)ii^ 
i^JiSn.  VIH.  6.' ^5;  6t  ht  ^e  i\£xxh^Sad:t 
C.3,  which  enact,  that  costs  shbl^  beyieliidf  to 
defendants  in  the  cases  therein  mentioned  "  hy 
the  disbi^tibn  6f  ^  Jd^ces'/  ButtHbsl^  steliules 
Mvid^bidrf^aSkSfrffoi^  l!Be  puipbse  61  preveillnig 
^i^UUdliisisf  dtid'  Mltdbwt  suittV  th#  cbiisli'uctioS 
ptiffupdti  ^ih  hite;  linil^  iSi^  t'^rois'"  tty  tMis'dis^ 
^itrtibii  of  tH^Juitlbe^,**tf3ti4i«btfea'fi'6ni  c6sls*per- 
^nii  &!Hy  i&i'  knS^  pA>^dutiiik  dkiiiis'^ 
exi^&r^.  "nli^-  e^'iii^ibU'  |ii^&(£^u^n  M 
pHfthmptibiiP  ttiatf  t!H6'  ^ketuW  i^'  uiik^qtiuiTteii 
with  the  tfansactions  of  his  testator,  and  upon'tiie 
grodtid 'tnalilr  \(^ould  be  an  unreasonable  exercise 
of  the  discretion  of  the  Court  to  render  the  exe* 
ciitbr  respionsil^e  for  any  infirmity  in  claims  as  to 
the  validity  Of  wUldh'he  had  no  khAWl^g(£  BtUt 
herethii^lairftiff'  not  only  kne\*^  ttait*  l^s  claim 
against,  the  defendant  was  not  ibunded  in  l^gal 
right,  but  he  also  assumed  a  character  to  which 
he  knew  that  he  was  not  entitled.  It  would 
therefore  be  absurd  to  include  him  in  a  construc- 
tive exemption  that  was  intended  only  to  extend 
to  persons  bond  Jide  promoting  claims  in  outer 
droit,  which  they  believed  to  be  just  Where  an 
executor,  being  plaintiff,  is  guilty  of  laches,  or 

3  A  4  wilful 


Shaw 
MA«triiu>. 
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1819.  wilful  delay  in  the  progress  of  a  cause,  he  must 
pay  costs.  Harris  v.  Jones,  (a)  Howes  v.  Saun- 
ders, (H)  Higgs  y.  Warry,  (c)  Booth  v.  Holt,{i) 
Anon.  (e)t  Eaves  v.  Mocato,  (/)  Rex  v.  PcwelUg). 
A  fortiori  where  an  executor  is  not  merely  guil^ 
of  misconduct  in  the  progress  of  the  cause,  but 
is  from  the  very  beginning  culpable  in  commencing 
it,  he  ought  to  be  liable  to  costs.  Comber  v. 
Hardcastle  (A),  Melhinsh  y.  Maunder(i),  Zacka- 
riah  v.  Page  {k). 

Per  curiam.  Upon  the  former  motion,  oar 
decision  could  have  related  to  no  costs  but  the 
costs  of  ihQ  motion.  We  had  no  materials  for  any 
adjudication  as  to  the  costs  of  the  cause.  And 
as  to  the  principal  question,  it  is  clear,  upon  the 
authorities  stated  at  the  bar,  that  the  plaintiff  is 
not,  under  the  circumstances,  within  the  exemp- 
tion which  ordinarily  attaches  to.  the  case  of  exe- 


cutors. 


Rule  absolute. 


uj^. 


(a)  1  Bla.  Rep. 451.  Raym.  80^,  caOedlSiMi^^' 

{b)  a  Burr.  £684.  ecutrix  of  JSIpoet  ▼.  JkfMte* 
(i^  eTerm  Rep.  864^  (jg)  Stnu  38. 

{d)  2  H.  Bla.  «77.     '  .     (A)  3  Bos.  SttxA.  116. 
(«)  7  Mod.  98.  (i)  2New  Rep.7fr 

(/)  1  Salk.314.  S.  d  2Ld.       (k)  1  Bara  &  AM.  3M. 


END  OF  IflC&AEIMAS  T£BM/ 
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AN 


INDEX 


TO  THE 


PRINCIPAL   MATTERS. 


A. 

ACCOUNTANTS  (Public), 

Vide  Accounts  (PabUc).— Cok- 
^RUCTION  (of  Statotes).— In- 
terest (on  Public  Money).  — 
Jurisdiction.— Practice  (in 
Equity),  N*«.l,2,3. 

ACCOUNTS  (Public). 

1.  Public  accountants,  wbo  may 
have  TMHoD  to  be  dissatufied 
with  the  detennination  of  the 
Board  of  Commissioners  for  au- 
diting the  public  accounts,  in  dis- 
allowing their  articles  of  dis- 
eharge,  or  imposing  surchai^s 
on  them,  have  a  right  to  the  in- 
terposition of  the  Court  of  JSr- 
chequer  in  their  behalf,  on  a  suit 
instituted  for  that  purpose :  and 
the  Court  (who  hare  competent 
jurisdiction  to  do  so)  will  relieve 
the  complainants  on  a  case  of 


equity  being  made  out  by  them, 
by  referring  the  accounts  back 
to  the  Commtesioners  to  review 
their  allowances  &c.  or  they  will, 
as  they  were  formerly  wont,  in 
the  case  of  the  Auditors  of  the 
Prest,  direct  them  to  make  such 
speciaJ  allowances  to  the  Ac- 
countant as  shall  seem  to  the 
Court  to  be  just,  and  to  prepare 
the  same  accordingly  for  final 
declaration. 

Cokbreoke,  Bart,  and  oihert  v.  Tke 
Attamejf'Gen/eral  and  others  146 

2.  Quere,  whether  the  declaration 
of  accounts  by  the  Commission- 
ers for  auditing  the  public  ac- 
counts and  the  treasury  be  final, 
and  concludes  the  Court  of  £r- 
chequer  ?    Semhie,  not 

3.  Vide  Construction  (of  Sta- 
tutes).—Interest  (on  Public 
Money).  —  Jurisdiction.  — 
Practice  (in  EquHy ),  IJ^M ,  ^  ** 
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AFFIDAVIT. 


ALLOCATOR. 


4.  SenranUof  the  piiblic  appointed 
by  commiBsion  under  the  Crown, 
vidumt  any  sdpnlated  remune- 
ration, have  no  legal  claim  to 
speciBc  compensation,  whether 
the  nature  of  their  duties  are 
analogous  with  well  known  em- 
ploymentSy  which,  when  engaged 
u  between  subjects,  are  remune- 
rated by  established  rate  per  Mii/.,. 
or  otherwise,  by  acknowledged 
usage  or  custom  (ex.  gr.  priae 
agents),  or  in  other  cases  where 
the  ralue  of  the  services  can  be 
ascertained  by  such  means.  Sucit 
servants  are  wholly  dependent 
for  remuneration  on  the  will  of 
the  Crown,  or  the  judgment  of 
those  to  whom  competent  autlio-' 
rity  may  be,  in  that  respect,  de- 
legated. 

tiraufurd  and  others  v.  Tke  Atlbr- 
ne^General  and  oiken        -      2 


ACT. 

{OfSk»kruptfy.y 
Vide  Bankrupt^  Jf ^  3. 


F&e  BLBiiDiNON(AI  JJhw),.N^.  4. 

li  The^  affidavit  of  service  of  sub- 
piniMiH)n.a«biU'filed  fer  obtaining 
an  injunotiony  to  stay  proceed- 
ings at  law,  in  this  Court,  served 
on  the  attorney  of  the  plaintifT  at 
Itfw,  must  state  piHntiV^ly  that 
neitheribe  attorney  nor  his  client 
knew  where  to  find  the  defendMt, 
norfwhero  h^  mi^bt  be  served 


with  the  process,  or  it  will  be 
considerea  insufficient  on  a  mo- 
tion for  that  purpose,  however 
full  it  may  be  in  all  other  tt-^ 
spects. 

Jardine  r.  BojfeB  and  onoAer   239 

2.  If  affidavits  are  made  to  mn  to 
»  very  impertinent  and  unnece*- 
;     «ry  length,  the  Court  will  make 
the  party  filing  them  pay  a  pro- 
portionate part  of  the  coste. 

JSt  parte  InhabitoMU  of  BenUan,  ts 
the  Matter  of  an  Luuper    «  694 

3w  <An  affidavit  of  justification  of 

;     ooiBi(»yrbidl;iiitfae  jurat  of  which 

it*  was  stated  to  have  been  sworn 

at  Beverley  (omitting  the  coonty), 

rejected  for  uncertainty. 

Boydr.  Straker        .        .       062 

4.  Affidavits  cannot  be  read  in  re« 
ply  on  shewing 'cause. 

Shaw  y.  MoMtHkid       -       -707 

5.  Vide  ExvRllT,.  N^  2. 


AGtSTlii^M 
Vide  ITsAOB. 

AGBEBMENT; 


(Effect  of) 


Ftije  Inhtnction,  1S\  1. 

NBRBb 


-Paitt- 


ALLOCATUR. 
Ffcfe  Costs,  N^  «. 


^$ftfC(l|WflT. 
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AHPOiNniBNTOi 

ARREST. 

(OfJudgmeni.) 

1.  The  Conrt  arrested  iho  judgment 
after  a  second  verdict  gi?en  for 
ike  plaimiff, ^in  iHtte  same  case  (an 
actioD  for  misrepresenting  the 
qircamitwiQQs  qi%  fMitfQuyriiai 
ibe^pbiptiff;  gi^fi.  lum.croditfor 
goods)^  upon  a  new  trial.gnuitod 
on  the  objection,  that  the  innu- 
endo was  not  warranted  by  the 
words  of  the  iy>0i|giiliwi»  where 
the  action  eonld  not  be  main- 
tained unless  it  were, 

Gainrfardy.Blachfard         -    644 
S.  Vide  PaACTlCB  (at  Law),N^  3; 

.    ASBETS. 
Kfi^e  Plbabing,  N^4. 

A§SlGNJf£NT. 

(O/BailBmd.) 

Vide  Bond  (Bail)* 

(Of  Breaches.) 

Vide  Plbadikcs^  (at  Law),  N^  1. 


Afiaxmevx. 


(fbr 

May  be  mjuntateed  agaiB9t  a  slste^ 
l!oHer  of  mpnejr^,  diBpo8ite*with 
him  on  a  wagei^  on  a  foot  race^ 
byeiOtti  (aaljs  aftu^  the  aae» 
have  been  ran. 

Baie  r.  Cartwrigkt        »        •  Ml> 

ATTORNEY. 

1.  Possession  by  a  party's  attorney 
of  papers  See.  belonging  to  him, 
required  tp.  1|q.  {(Jisdaced  in  en- 
dence,  considered  as  within  the 
eoniraul  of  the  pajrty. 

Kigky.Ben^mi    - 


a.  Vide  Co6ts>  N*^.  «•— VBbdict^ 


I      4{IT0«J!rey  OBNBBAl.. 

VUk  If AltTIBS^  —  PRAGNGa   (in 
Biuuly),  Tffi  Sir— -Pbactick  (at 

Law),.N^7. 


A4JDITOA9. 

(f9fP*JKc^ccoiii>^iO 
Fi4s  AccouNTfJ  (I^iWi^)-i  — Ihte- 
TjicB.(w-Eq9ity>..l*^*  J>  ^  ^* 

AUTHORITY* 

Long  established  forms  aarfprece^ 
dents  of  common  assurances^ 
adopted  in  general  and  approved 

KEtctice  by  conveyancers  of  ac- 
owledged    professional    A^ 
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AWARb. 


BA^ltRUW. 


are  of  great  anliioritj  in  the  ab- 
aenue  of  decided  cases,  in  the 
determination  of  Questions  which 
regard  the  validity  of  the  various 
legal  instruments,  by  means  of 
which  the  disposition  of  real  pro- 
perty is  usually  effected. 

Smiik  V,  Doe,  Le$tee  rf  JSar/  ofjer- 
fey  .        .        -        .    379 


AVERMENT. 

Vide  Pleading  (at  Law). 


AWARD. 

!•  Where  the  defendants*  in  an  ex- 
tent in  aid,  have  withdrawn  their 
pka»  and  suffered  judgment  to  be 
ehtei'ed  up,  upon  an  agreement 
to  submit  to  arbitration  tlie'ques- 
tion  of  the  amimni  of  what  is  due 
to  the  prosecutor,  promded .  the 
award  be  made  by  a  given  time, 
and  the  arbitrator  did  not  make 
his  award  till  after  the  expiration 
of  a  further  period,  to  which  it 
had  been  agreed  to  extend  the 
time,  in  oonsequenoe  of  the  de- 
fendants having  delayed  to  fur- 
bish him  with  the  name  of  a  trus- 
tee, which  was  required  to  make 
}|art  of  the  award,  and  the  de- 
endki^ts  solicitor  afterwarde 
wrote  a  letter,  requiring  ttiat  the 
arbitrator  would  take  inio  cmm- 
deroHon  maUen  not  before  him 
daring  the  reference,  which  was 
refosed,  as  the  reference  was  con- 
sidered to  be  closed: — It  was 
held  by  the  Court,  that  under 
those  circumstances  the  delay  ia 
making  the  award  had  not  inva- 
lidated it,  as  being  made  after  the 
expiration  of  the  arbitrator  s  au- 
thority; for  that  the  conduct  of 
the  defendants,  and  the  solicitor's 


L 


letter,  was  equivalent  to  a  con- 
sent to  extend  the  time;  and 
therefore  they  refused  to  «rf 
aside  the  judgment,  and  the  pro- 
ceedings thereon,  and  the  awotd, 
and  allow  the  defendants  to 
plead  to  the  extent. 

A  irule  to  shew  cause  discharg- 
ed ;  but  without  costs. 
The  King  in  Aid  of  Motion  r.BU 
and  others        -         -        -    636 

2.  Vide  Bankbupt,  N°.  1. 


BAIL. 

Vide  Affidavit,  N*.  2.— Bond 
(Bail).  —  Practicb^  (at  tk#), 
N^  2. 


BANK. 

(Cf  England) 

Vide  Practicb  (in  Equity),  N*.  7* 

BANKRUPT. 

1.  A  defendant,  against  wfaoin  m 
an  action  for  damages,  on  a  tort, 
a  verdict  has  been  taken,  iu>j^^ 
to  the  award  of  an  arbitrat^* 
held  to-  be  dischai^ed  from  the 
debt  by  his  certificate,  obtained 
before  the  entering  up  of  judg- 
ment, where  he  had  bcconw 
bankrupt,  between  the  verdict 
and  the  making  of  the  awsijOj 
and  that  execution  could  not  be 
sued  out  on  the  judghiont;  be- 
cause the  plaintiff  might  harj 
proved  the  damages  recoveiw 


BANKRUPT. 


BILL. 
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under  the  eommission  by  produc- 
tion of  the  record. 

Nor  can  be  support  such  exe- 
cntion  for  the  costs. 

AJierifacitu  issued  on  a  judg- 
ment entered  up  under  such  cuv 
cumataneeSy  and  executed,  set 
aside  on  the  terms  of  the  de- 
fendant undertaking  to  bring  no 
action  against  the  sheriff. 
Beestan  v.  White 


i.  A  bankrupt  having  surrendered 
in  due  time,  refusing  to  answer 
certain  questions  of  the  Commis- 
if  ioners  regarding  the  disposal  of 
liioney  assumed  by  them  to  have 
belonged  to  him,  giving  as  his 
reason,  that  he  means  to  contest 
the  vididity  of  the  commission, 
ia  not  guilty  of  felony  within  the 
6th  Geo.  II.  ch.  30.  s.  1. 

The  Kinft  y.  Page        «        r    616 

3.  A  trader  by  lying  in  prison  for 
two  months  on  an  arrest  for  debt, 

.  commits  an  act  of  bankruptcy, 
although  he  may  be  confined  ori- 
ginally, and  during  the  same  pe- 
riod u^der  a  magistrate's  warrant, 
on  the  certificate  of  Commission- 
ers of  bankruptcy,  on  a  criminal 
charge,  of  refusing  to  submit  to 
answer  questions;  because,  as  he 
may  at  any  time  be  liberated  by 
submission,  the  lying  in  prison 
is  voluntary,  and  therefore  within 
the  2\Bt  James,  ch.  1.  s^2: — and 
more  especially  if  his  attorney 
have  obtained  a  Judge's  order  for 
his  release  as  to  Uiat  warrant, 
upon  the  Commissioners  certifi- 
cate that  they  do  not  mesh  to 
examine  him  further,  although 
the  order  be  not  made  a  rule  of 
Court,  or  acted  upon,  and  the 
trader  knows  nothing  of  it.   . 

Jb. 

4.  Fiefe  Witness. 


BEQUEST. 

1.  Agift  of  the  residue  of  a  testator^s 
personal  estate  to  trustees  for  the 
perpetual  endowment  and  maiii- 
tenance  of  a  school,  would  be  a 
valid  bequest,  and  not  within  the 
statute  of  the  9'Crep.  II.  ch.  36. 

But  if  after  such  completed 
bequest,  the  testator  goes  onto 
recommend  the  trustees  to  collect 
the  residue,  and  lay  it  out  at  a 
convenient  time  in  the  purchase 
of  freehold  lands,  &c.  for  that 
purpose,  it  comes  within  the  sta- 
tute, because  the  word  *'  recom- 
mend" is  imperative  on  the  trus- 
tees, and  leaves  them  no  discre- 
tion, but  raises  a  trust,  which 
must  be  carried  into  execution, 
unless  there  be  in  some  other 
part  of  the  will  an  express  option 
given  to  them  in  terms  so  to  lay 
out  the  money, .  or  not,  in  their 
discretion. 

Kirkbank  and  othen  y.  Hudson  and 
others         *        "        -        -  212 

2.  Fufc  Construction  (of  Will).— 
Pkyise.— Legacy^  N"**.  1, 2. 


BETTINO. 
Vide  Money  (Had  and  Received). 

BILL. 
(/«  EquUy.) 

Vide  Pleading  (in  Equity).— 
Practice  (in  Equity),  N**.  1, 
2,3.       . 

{Of  Exchange.) 

Vide  Evidence,  ]S°.  2.— Part- 
ners.—Venue. 


7iO  COLZttfOR. 


coHifkecri^v. 


BOWD. 

{Sail) 

WlMm  a  fiaintifl;  who  hm  taken 
aD  anignmeAl  of  a  b^Q-bbiid, 
aftBFbai  hare  beofr  put  in,  but 
not  perfected,  eoiMeits  hf  his 
clerk  in  Ooturt  to  all  ord»  fcr 
efaying  prooeedingB  on  pajrment 

.  9(  eoBts,  he  k  not  ottided  to 
h«re  the  security  of  the  bend,  al- 
tiionghhe  aiaijr*hare  lost  the  op- 
portteMfy  of  going  lo  MaH  be- 
eance  it  is  in  sock  aease  the  le- 
aolt-iif  hiso^m 


VU€  Itf  JoncnoK,  N^  u 

BREACH. 

{Atiignment  of,) 
Vide  Pleading  (at  Law),  N'.  1. 

c. 

CHARITY. 
{Effect  of  Wards  of  Gift  to.) 

Vide  Bequest. 

• 

COLLECTOR. 

(Of  Taxes.) 

Vide  Appointment  of.  —  Con- 
struction (of  Stetutcs),  N*.  2. 


doiiLoijirroiiif. 

Vide  Innuendow 


COMHIdSIONERS. 

^/oraiO^B^  tte  Pubtic  Accmmk) 

How'  far  sobordinate  to  and  u- 
der  the  contronl  of  the  Coirtof 
txdequaef. 

VUe  AffcouNi^  (Public).— Coff- 
struct^N^  (of  Slatales),-Ju- 

RISDK^IO^.- 

0ON8OLH>A«ON; 

iCfCauseiimBimia.) 
Not  pracdcaUe. 
VUk  PftacTiCB  (m  Eqnitjr),  Naft. 

coNsraucnoN. 

(Ofl^atuies.) 

l;TUestata!J9  of  26  Geo.  UI.ck.6ll 
faasnot giTen'  to  the  Lords  Com- 
lAissioners  for  execvtiiig  the  of- 
fice of  Lord  Hi^  Treasurer,  la/ 
judicial  aiithority  over  the  Com- 
missioners'  for  andittng  the  pub- 
lic accounts,  in  exchisioki  or  de- 
rogation of  the  paramomit  jims' 
diction  of  the  Barons  of  the  £»- 
cAeyacr. 

The  statutes  providing  for  w« 
relief  of  subject  Accoantanb, 
^who  have  equities  aglinst  ttj 
Crown,  held  not  to  be  conBsed 
to  cases  where  the  subject  be  ac- 
tually sued  or  impleaded,  bat^fl 
may  proceed  by  bill  in  eqnit/  m 


CONSTRUCTION. 


7«1 


ike  fivtt  iniitiawij  and  as  il  were 
9ttia  <tfl|^»  and  ikal  ^^viiig  the 
passing  of-  kia  aooosHts  before 

Cotehrooke^  Bart.'and  others  v^  The 
Aitoma^Oenerid  and  oihen  146 

2.  The  statajl^  ^«  9$f^  |II.  ch.  110. 
is  general^  and  extends  to  aff  tan- 
uers»  whether  using  bark  or  nc- 
mach:  and  the  penalty  imposed 
on  the  Femavittg  and  doncealilig 
any  hides  or  skins  from  the  view 
of  the  oflSoev»  ia  ciuMkti^  09 
the  penalty  imposed  by  the  9th 
of  Anneg^Xl*  ^.  17«, 

T%e  Aitcmey-General  ▼•  KeiU    633 

3.  If  there  be  two  ooUectors  of 
taxes  appointed  under  the  43d 
Oeo.  IILoh>8Q*8.13k  for  a  single 
parish,  by  the  Commissioners, 
one  for  one  division,  of  the  parish, 
called  the  Upper  Parish,  and  one 
for  another,  called  the  Lower 
Parish,  and  they  i^coordingly  col- 
lect the  taxes  separately  from  the 
several  inhabitants  of  their  re- 
spective divisions — in  case  of  a 
deficieuc^  in  the  amonnt  of  the 
taxes  collpcted,  throngfithe  mis- 
conduct of  either,  the  wAofe  pa^ 
rishmnsX  be  re-assessed,  and  i\ot 
the  particnl^  district  the  col- 
lector'of  which  has  misapplied 

.  the  money,  and  from  the  coUec* 
tton  of  whose  taxes,  the  defici- 
ency arises;  although  the  taxes 
of.other^division  have  been  coU 
lected  and  paid  over,  to  the  re- 
ceiverrgeneral,  the  appointment 
being  held  by  the  Court'  to  be 
considered  as  one  appointment 
of  two  for  the  parish,  which  would 
be  valid  under .  the  act,  and  not 
of  one  for  each  sub-division, 
which  would  be  invalid — the  con- 
verse of  the  decision  in  the  case 


ef  Barrs  v.   JM^%^  intd  others, 
X  Bos.  ^  PuL  N.  K.  mi. 
JSr  parte  the  Jbdiabiiants  of  the  Pa-^ 
ruho/Htnllan  -        *  5M 

4.  VSifc  Bankrv^,  N^.  %  3.— 

EXfENT,   N*    2,— PoBOWtT.— 
I?rPANT. 

io/mue) 

6.  DRifM-  a.  tosMnr,  hstrmg  he- 
quMlked  the  vesidM  of  kia  per- 
aooak  estate  to  trustees  fer  4ie 
penpetMbendoiBiMBt  oi^milinle- 
napee  fort«iQa9hools,iotceduced 
die  fdfewingckrase  in  his  will: — 
<<  MAjtr&aammemd  that  ail  aeon- 
fMiiieiM  ^aias  my  money  sfaalt  be 
Qolleatedi  togAm  and  laid,  ont 
iih  Ibe  pmednse  of  a  fireekidd 
messaafps  and  tenement,  or  lands 
whwhiam  freehflU^  tobeaper^ 
petual  MidowattiBt:  for  the  two 
schools:"  the  be^aestwas  held 
tQ  be  void;  because  the  reeoM* 
Menefa^tofi  so  to  dif pose  of  the 
money  being  imperative  upon  the 
trustees^  created  a  trust  whicli 
left  them  no  power  to  refrain 
from  layingit  out  in  land,  brought 
the  gift  within  the  statute  of  Oth 
Geo.  IL  ch.  36.  s.  3.  (the  mort- 
main act.) 

Kirhbanhand others  r. Hudson  and 
others  and  The  Attemey-Qeneral 

6.  Such  a  bequest' would  otherwise 
have  been  gpod ;  or  if  there  had 
been  in  any  pact  of  the  will,  a 
discretion  given  to  the  trustees 
as  to/ laying  out  the  money  in 
land  or  otherwise,  applying  it  to 
the  use  of  the  charity. 

lb. 

7.  Real  estate  being  devised  in  trust 
to  sgU  at  such  time  or  times,  after 
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COX8TBUCTI0N. 


COSTS. 


the  fettator^s  decease,  At  fAeali 
jecM  flUM^  aifeuaMe,  either  toge- 
iher  or  in  separate  parcels,  bj 
anction  or  private  contract — ike 
tnuteet  to  tiamd  ponened  ef  ike 
jfrodmee^^  ike  tak,  amd  ike  rtmU 
.  mmdprwfig  aecnuMg  i*  ike  mean 
fmenpon  the  traits  of  the  will — 
held  not  to  inTest  the  fmstees 
with  an  nnqoalified  discretion  in 
respect  of  the  sale,  or  to  entide 
them  to  retain  the  accnmnlation 
«f  the  rents  and  proSts  in  their 
hands,  to  answer  the  exigeneies 
of  the  will;  bat  that  the  residn- 
arj  eeiimi  qme  frvsl  were  entitled 
to  reeeiTe  tfieir.  respeeti7e  pro- 
portions of  the  aocming  rents 
and  profits,  from  ike  emdcf  ike 
year  after  the  death  of  the  testa- 
tor, on  the  principle  of  the  mie 
laid  down  in  SUweUr.  Barnard 
(<lVes..630):  the  words  **  as 
sbonld  seem  most  adTisablo"  be- 
inz  held  to  be  equivalent  to  **  with 
aliconrenient  speed." 

Noel  and  oihers  t.  LordBenletf  amd 
oiker$        •        •        .        .  241 

8«  A  devise  of  real  estates  to  be 
sohi  to  pay  particohr  debts  aod 
legacies  out  of  the  produce,  hold 
not  to  be  a  general  exoneratipn 
so  far  of  the  testator's  personal 
estate,  in  all  events,  bat  a  partial 
exemption,  only  in  favour  of  the 
person  to  whom  he  had  bequeath- 
ed the  residue  of  his  personal 
estate :  and  the  bequest  df  such 
residue  having,  become  lapsed  by 
the  death  of  the  legatee  in  the 
testator's  life-time,  the  residue 
was  held  to  be  no  longer  exo- 
nerated on  behalf  of  the  testa- 
tor's next  of  kin ;  but  had  again 
become  chargeable  with  such 
particular  debts  and  legacies, 
thereby  again  exonerating  the 
real  estate  devised  to  be  sold  in 
favour  of  tbe  trust  created  on 


behalf  of  die  L ,    ^      , 

of  the  prodnee  arisiiig  fimatk 
sale  of  the  dorised  estate. 
Noei  amd  oikerer.  Lord  Eadeifmd 
aiken       *        «       •       -  t4i 


COKTRACt. 

(JPormfaroMeMamiemamtttfWff) 
Where  invalid. 
Vide  Husband  a|id  Wiri. 

COPYHOLD. 
Vide  Infant. 


COSTS. 

1,  Whefe  a  moUon  is  saecenfoll/ 
opposed,  on  grounds  not  affecliDg 
the  merits  of  the  applicatioo,aod 
for  which  there  is  shewn  a  rea- 
sonable and  fair  foundation,  tke 
Court  refusing  it»  will  do  w  witk- 
oat  makmg  the  failing  ps^typ^f 
costs  to  the  other, 

BKgkr.Bemeon  -       *^ 

2.  A  rule  having  been  obtaioed  for 
staying  the  poeiea  in  the  htsds 
of  the  associate,  for  the  porpose 
of  having  the  bOl  of  an  attorney 
taxed,  who  had  obtsmed  a  t^- 
diet  for  the  amount,  qualified  by 
the  Jury  havmg  added, "  w^' 
to  taxation,"  it  was  dischsiged 
with  costs. 

Hcwiti,  Gent.  v.  Fcrac&y      -  ^ 


COSTS. 
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9.  Rujle^  for  judgment  as  in  case  of 
a  nonsoit  for  not  proceeding  to 
trial  after  bsne  joined  in  an 
ejectment,  and  notice  of  trial 
given,  discharged  on  a  peremp- 
tory undertaking  wiihaui  coiti, 
where  the  plaintiff  gave  a  satis- 
factory reason  for  not  proceeding 
pursuant  to  his  notice,  and  had 
done  all  he  could  to  apprise  the 
defendant  as  early  as  possible 
that  he  should  not  try  the  cause. 

Weak,  d.  Surge  t.  Callaway  and 
othm'9         «        •        «.        .  531 

4.  A  party  atteippting  to  ^  an  in- 
junction dissolved  before  the 
hearing,  on  an  affidavit  of  special 
circumstances,  must  pay  the  costs 
of  such  an  application  if  he  fail. 

Hayward  v*  Oreentoood  and  others 
637 

6.  Amotion  to  remove  a  distringai^ 
served  on  the  Bank,  refused, 
with  costs. 

TottZmtit  and  others  r.  Copeland  and 
The  Bank  of  England  -  631 

6.  The  full  costs  (taxed)'  are  given 
in  /hU  Ctmrt  on  allowing  a  de- 
murrer to  the  whole  bill. 

Jon^  Y*  Jones  and  others        -.  668 

7.  Where  a  plaintiff  signs  judguont 
and  e:(ecutQS  a  writ  of  inqniry  pf 
damages,  treating  a  snecial  de- 
murrer, by  the  defenaant,  who 
was  under  terms  of  pleading  is« 
suably,  as  a  nullitv,  and  the 
Court  set  aside  all  the.  proceed*f 
ings  on  ^tn .  application  for  that 

.  purpose,  founcbd  on  the  ,fact  of 
the  demurrer  being  bon&Jide,  and 
the  causes  sufficient,  Uiey  will 
order  the  plaintiff  to  pay  all  the 
costs. 


Langfardf,  Waghom     • 
VOL.  Vllr 
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8.  Production  by  plaintiff  of  a  rule 
obtained  by  defendant  for  pay- 
ment of  money  into  Court,  and 
the  Master's  allocatur  of  a  cer- 
tain sum  for  costs  is  suffici^t 
^evidence  of  the  plaintiff's  elec- 
tion to  take  the  sum  paid  into 
Court;  and  if  he  afterwards  pro- 
,  ceed  for  the  costs  taxed  and  not 
paid,  he  need  not  prove  a  previ- 
ous demand  at  the  trial. 

A  nonsuit  on  that  ground  Set 
aside. 


Smith  v.BatterOg 


•  674 


9.  Where  the  Court,  under  special 
circumstances,  granted  a  new 
trial  of  an  action  of  ejectmenf, 
when  a  verdict  had  been  found 
for  the  defendant,  they  imposed 
on  him  the  terms  of  first  paying 
the  costs  of  the  fchrmer  *trial,  and 
of  the  application. 

Weak,  d.  Surge  y.  CaVMmay  ^  671 

Ip.  A  plaintiff;  suing  as  executor, 
having  been  appointed  under  a 
former  will  which,  the  testator 
had  oilerwards  revoked,  an4 
having  surreptitiously  obtained  a 
probate  of  the  first  will  which, 
was  soon  after  annulled  by  the 
Ecclesiastical  Court  who  also 
revoked  the  probate,  but  not  till 
after  the  action  had  been  com- 
menced against  the  defendant 
who  was  the  executor  of  the  last 
will,  held  liable  to  the  costs  of 
the  catise* 

Shaw  V.  Mansfield         -        -  W7 

11.  A  rule  for  judgment,  as  in  case 
of  a  nonsuit,  being  afterwards 
made  absolute  generally  without 
costs,'  that  part  of  the  order  ap- 
plies only  to  the  costs  of  the  ap- 
plUation,  not  of  the  cause.      ^ 

Ibm 

.     3b 
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DE  INJURIA. 


DEVISE. 


COUNTS. 

(Joinder  o/t) 
Vide  Plbadinc  (at  Law),  SP.  4. 

COVENANT. 

Vide  Husband  and  Wife.— Plea 
(at  Law),  N\  1.— Pleading  (at 
Law),  N^.  1. 


D. 

DAMAGES. 

RecoTered  in  an  action  for  a  icrt, 
subject  as  to  the  amount  to  arbi- 
tration, may  be  proved  under  a 
commission  of  Bankruptcy  by 
production  of  the  record. 

JBteflm  ▼.  White    -       -        -  200 


DECLARATION. 

Vide  Pleading  (at  Law),  N«».  1, 
2.4. 


DEED. 

(Of  Separation.) 

Where  void^ 

Vide  Husband  and  Wife. 

DE  INJURIA. 

(Replication  of.) 

Where  held  iD. 

Vide  Pleading  (at  Law),  N*^.  5. 


I 


DEMISE. 
Vide  Lease. 

DEMURRER. 

1.  On  the  ground  of  want  of  juris- 
diction to  a  bill  filed  against  the 
Attorney-General  by  an  accoimt' 
ant,  for  the  purpose  of  obtainli^ 
a  decree  that  the  Commissioners 
for  auditing  the  public  aocoonts 
should  review  their  dedaratiott 
of  allowance — over-ruled* 

Colehrooke,  Bart,  and  oihen  v.  The 
Attorney-General       •        -  IW 

2.  Vide  Costs,  N*.  11.— Insoit 

VENT  (Debtor).— Plea  (at  Law), 
N^  1.— Pkactice  (at  Law),  N*^. 
4.— PRACTIGB  C"^  Equity),  N^l 
12. 


DEVISE. 

1 .  Devise  of  testator's  real  estates 
in  A.,  derived  from  the  bounty 
of  a  collateral  branch  of  his  fo- 
ndly to  trustees,  upon  trust  to 
sell,  to  pay  off  two  mortgages  on 
another  real  estate  inB.,* inherited 
from  his  ancestors  and  devised 
by  his  will  in  strict  settlement— 
s^d  topay  to  his  wife  6000t  in  part 
satisfaction  of  10,0002.  secured 
to  her  by  their' marriage  settle- 
ment out  of  certain  trust  funds — 
and  to  pay  a  legacy  of  30001.  to 
a  legatee,  one  of  the  present 
plaintiffs  (he  being  also  one  of 
the  devisees  of  the  residue  of 
the  money  to  arise  by  the  sale  of 
the  said  real  esUte),  as  soon  as 
sufficient  monies  should  ha?e 
arisen  by  the  said  sale,  and  after 
satisfaction  of  the  payments  in 
the -will  before  directed  to  be^. 


bfVISBi 


DISCHAROl. 
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made    thereout^    the    legacy  to 
carry  interest  from  the  testator's 
death — and  also  to  pay  such  part 
of  such  other  of  his  just  debts, 
apd  of  the  other  pecuniary  lega- 
cies  by  him  thereinafter   given 
and    becjueathedy    or  which  he 
should  give  or  bequeath,  as  bis 
personal  estate  not  thereinafter 
specifically  bequeathed  and  the 
personal  estate  bequeathed  to  him 
from  the  same  source  as  the  first 
mentioned  real  estate  should  not 
extend  to  pay  and  8atisfy-«and 
after  such  payment  to  invest  the 
same  in  government  securities  in 
tbeir  (the  trustees)  names,  in  trust 
to  pay  the  dividends  in  a  certain 
prescribed  manner  for  the  bene- 
fit of  the  plaintifis  and  their  fa- 
milies! and,  after  giving  various 
other  pecuniary  legacies,  the  tes- 
tator directed  tbat  all  the  legacies 
given  by  him  should  be  paid  in 
ftill,  without  any  deduction  for  the 
legacy  duty,  and  (where  no  time 
had  been    mentioned  for  their 
payment)  within  twelve  calendar 
months — he  then  gave  all  the  re- 
sidue of  his  personal  estate  to 
his   wife,    whom    he  appointed 
executrix,  and  he  made  the  trus- 
tees executors  of  his  will — ^the 
testator's  wife  died  in  his  life- 
time: 

Held,  that  the  trust,  for  the 
payment  of  those  particular  debts 
and  legacies  out  of  the  real  estate 
devised  to  be  sold,  was  not  a 
general  exemption  of  the  per- 
sonal estate  to  the  extent  of  their 
amount,  in  all  events;  but  that  it 
was  only  a  partial  exemption,  on 
behalf  of  the  person  to  Whom  the 
testator  had  bequeathed  the  resi- 
de (his  wife) :  and  that  that  be- 
quest having  lapsed,  the  residue  of 
the  personal  estate  was  no  longer 
exonerated  in  favour  of  the  next 
of  kin,  but  had  again  became 
chargeable  with,  all  the  burthens 


to  which  personalty  is  primarily 
liable,  viz,  the  personal  and  pro^ 

f»er  debts  of  the  testator,  and 
egacies  not  otherwise  provided 
for — once  more  exonerating  the 
devised  estate  in  favour  of  the 
trusl  on  behalf  of  the  residuary 
legatees. 

It  was  therefore  declared  that 
the  mortgage  on  the  estate  in  £. 
should  be  paid  off  out  of  ih6 
personalty,  and  that  the  other 
(which  was  an  incumbrance  on 
the  derivative  estate  in  A.  before 
it  became  the  testator's  property) 
should  be  paid  out  of  the  pro- 
duce of  that  estate:  that  the 
6000/.  which  had  lapsed  was  not 
a  resulting  trust  for  the  benefit 
of  the  heir-at-law,  but  was  (as 
well  as  the  payment  of  the  mort- 
gage debt,  which  was  not  origin- 
ally the  proper  debt  of  the  tes** 
tator)  a  simple  charge  on  the  de- 
vised estate,  which  might  be  dis- 
charged by  the  devisees:  and 
that  it  was  not  obligatory  on  the 
trustees  to  sell  the  devised  estates 
absolutely  in  the  first  instance* 

Noel  and  oihen  v.  Lord  Heidei^  and 
otheri         -        -        -        -  241 

2.  Vide  Bequest*  —  Construo 
TioN  (of  Wills).— Heir  AT  Law. 


DISCHARGE. 

(0/  Surety.) 

Ftcfe  Injunction. 

(OfPartnen.) 

Vide  Notice.— Partnersi- 

{Of  Bankrupt.) 

By  Certificate. 


3  B  2 


Vide  Bankrwt,  N^  1* 


726  EJECTMENT. 


EVIDEKCE. 


DISCOVERY. 

Vide  Evidence  (Docamentary). 

DISTRESS. 


Y?</e  Landlord  and  Tenant. 
Rent. 


DISTRINGAS. 

Vide  Practice  (in  Equity),  N^.  7. 

DOCUMENTS. 

FtVIe  Evidence,  N^'.  3, 4.— Prac- 
tice (in  Equity),  N^  8. 

E.   ' 

EJECTMENT. 

Vide  Injunction,  N**.  2.  6.  — 
Lease.— New  Trial,  N^  l. 


EVIDENCE. 

1.  In  a  suit  against  the  Crown,  to 
which  the  assignees  of  a  bank- 
rupt who,  but  for  his  bankruptcy 
would  have  been  in  the  same  in- 
terest with  the  plaintiffs,  are 
made  defendants,  the  bankrupt 
himself  cannot  be  examined  as  a 
witness  on  behalf  of  the  plain- 
tifls,  although  he  has  released 
the  assignees,  because  the  Crown 


is  not  bound  by  the  stUitesre- 
latiDg  to  bankrupts. 
Cramfwrd  and  others  r.  Tbe  Attor- 
nef^emeral  and  oUmt      -    2 

2.  In  an  action  against  cdier  part* 
ners  on  a  bill  accepted  bj  one  of 
them  in  the  name  of  the  imM 
admissions  in  his  answer  fiM  to 
a  bill  in  equity  against  hiis,  ue 
not  admissible  in  evidence  sgain^ 
the  rest. 

Rootk  r.  Quin  and  JoMfy     •  ^ 

{DocmmentoTy.) 

3.  The  Court  will  not,  on  a  bill  for 
tithes,  praying  a  discoreij  of 
documentary  evidence,  order  i 
tithe  book  of  a  former  rector, 
shewn  to  have  been  in  the  pos- 
session of  the  defendant's  attor- 
ney, to  be  prodaced,  wais^  it 
clearly  appear  from  admiaif^ 
in  the  answer  that  it  would  assist 
the  plaintiff's  case. 

But  where  the  Conrt  refuse 
such  a  motion  for  the  above  rea- 
son, they  will  uot  do  so  with 
costs,  if  enough  be  shewn  lo 
give  colour  for  the  application. 

Blighy.Bensam     -       -      '^ 

4.  If  a  power  to  demise  ^^^^ 
**  such  ancient  and  accvstomed, 
or  as  great  and  beneficial  rents, 
duties,  and  services,  as  had  fo^ 
merly  been  reserved  (&c.);  ^ 
if  from  its  general 'tenor  it  maj 
be  collected  that  the  creator  ot 
the  power  intended  that  the 
maker  of  the  leases  should  haw 
regard  to  the  state  of  the  pr»- 
pertv  during  former  occnpaUoiw, 
the  form  and  covenants  of  »ocn 
previous  leases  may  be  taken » 
a  guide  by  the  lessor  in  ixm^ 
new  leases,  and  the  contents « 
the  former  may  bo  rcc«t^**  » 


EXECUTOR. 


EXTENT. 
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evidence  on  a  qnestion,  as  to 
-whether  the  power  were  well 
executed,  affecting  the  validity 
of  sQch  new  leases^  to  shew  that 
they  were  framed  in  the  same 
terms  as  those  of  the  old  leases. 

Smith,  Lessee  of  Earl  of  Jersey  v. 
Doe  ...        -  379 

6.  Vide  Damages.  —  Onus.  — 

.  Proof.— Stock.— Witness. 


EXCEPTIONS. 

Rule  as  to  arguing. 

Vide  Practice  (in  Equity),  N^.4. 

EXCISE. 


Vide  Construction  (of  Statutes), 
N-.  3. 


EXECUTION. 

Vide  Bankrupt,  N^  1.— Land- 
lord and  Tenant. — Sheriff. 


EXECUTOR. 

Fide  €osTS,N^  8. 

EXTENT. 

1.  The  Court  will  not  grant  a  new 
writ  of  extent  of  the  date  of  a 
former  tested  several  years  be- 
fore (betiveen  8  and  9  in  this 


case),  on  the  ground  that  the  de- 
fendant has  been  since  found  to 
have  been  further  indebted  to 
the  Crown,  and  to  have  had  at 
the  time  of  issuing  the  first  ex- 
tent property  not  then  known  to 
belong  to  him;  and  though  his 
goods  and  chattels, ,  seized  and 
sold  under  that  writ,  produced 
only  so  much  as  would  satisfy  but 
a  very  small  part  of  the  Crown's 
original  debt. 

But  a  new  writ  of  present  testo 
should  be  issued,  which  may  be 
done  at  any  time  on  application 
to  a  Baron,  where,  while  the 
Crown  debt  be  unsatisfied,  the 
defendant  becomes  possessed'of 
newly-acquired  property. , 


The  King  v.  Harvey 


.238 


2.  Bankers  having  money  in  their 
house,  arising  from  the  assessed 
taxes,  paid  m  for  the  purpose  of 
being  paid  over  to  the  Exclieqiter, 
on  account  of  a  Receiver  General, 
for  the  due  payment  of  which  by 
him  they  have  given  bond  to  the 
Crown,  are  still  entiUed  to  sue 
out  an  extent  in  aid — and  that 
upon    affidavit  stating  generally 
their  having  received  the  money 
for  that  purpose ;  nor  is  it  neces- 
sary that  they  should  shew,  by 
allegations  in  the  affidavit,  made 
to  obtain  the  fiat,  that  they  are 
not  precluded  by  the  57th  Geo. 
III.  from  using  the  Crown  pro- 
cess, as  that,  being  sureties,  they 
have  been  called  upon  by  the 
Crown,  on  account  of  the  default 
of  their  principal,  or  in  any  other 
respect. 

The  King  (in  Aid  of  Stuckey  and 
others)  v.  Gibbs  -        -  633 

3.  Vide  Practice  (at  Law),  N^S. 
3b3 
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rOROBRT. 


QRAKT. 


FELONY. 

(What  anumnit  to.) 

Vide  Forgery. 

(JVhat  doei  not.) 

Vide  Bankrupt,  N^,  % 

FI£RI  FACIA& 

Vide  Landlord  and  Tenant, 
N^.  1. 

FOREHAND  RENT. 

May  be  distruded  for,  and  will  sup- 
port a  claim  against  a  sheriff 
taking  the  tenant's  goods  in  exe- 
cution for  rent  due,  within  the 
statute  of  4nne. 

Vide  Lahtdlord  and  Tenant, 
N\  3. 

FORGERY. 

The  making  of  a  written  instru- 
ment, purporting  to  be  an  order 
of  a  -magistrate,  and  to  be  signed 
and  sealed  by  J.  P.  as  such, 
mnder  the  48th  Geo.  III.  ch.  75. 
addressed  to  the  Treasurer  of  the 
County  Rates,  requiring  him  to 
pay  J.  C.  a  sum  of  money  which 
he  had  made  oath  that  he  had 
expended  in  removing  and  bury- 
ing a  dead  body  cast  on  shore, 
by  means  of  which  the  maker 
obtained  that  sum  of  money  from 
the  treasurer,  is  forgery;  al- 
though the  prisoner  did  not  qb- 


tain  the  money  in  character  of  any 
of  the  parochial  officers  named 
in  the  statute,  and  although  there 
was  no  magistrate  in  the  conntj 
of  the  name  of  J.  P. 

Hie  King  r.  Fraud    -      -       60Q 


G. 
GENERAL  ORDERS. 

Vide  Practice  (in  Equity), 
N^,  6  &  15. 

GIFT. 

(Of  Stock.) 

What  acts  amount  to. 

Vide  Stock. 

{To  Charitable  Um.) 

Where  void. 

Vide  Bbqubst. 

GOODS  (Sold  and  Delivered) 
Vide  Venue. 


GRANT. 

{Of  the  Crown) 

If  a  grant  by  the  Crown  of  tithe* 
cannot  be  shewn  to  ta^/^^ 
been  acted  upon,  it  is  no  defenoe 
against  a  claim  by  a  Vicar  tor 
tithes.  To  make  it  ^o,  percep- 
tion under  it  must  be  proveU. 

Scott  Y.  lawson  and  oth^n 


IMP£RTIN£KC£. 


nCFANT. 
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H. 
HEIR. 
(At  Law.) 

Vide  Devise.— Practice  (in 

Equity),  N^  12. 

{Customary.) 
Vidt  Inyant. 

"  HERBAGE/' 

•In  ancient  grants,  does  not  indnde 
tithe  of  agistment 


Scoti  V.  Lawwn  and  others 
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BUSBAND  AND  WIFE. 

A  deed  nuide  between  husband  and 
■wife,  and  a-third  person  (a  trns- 
tee)  with  a  covenant  by  the  hus- 
band to  pay  such  third  person  an 
annuity*  in  caae  the  wife  should 
live  separate  and  apart  from  her 
husband,  and  should  take  one  of 
her  children  to  reside  with  her, 
is  (sendtie)  void,  as  being  a  deed 
made  in  contemplation  of  a  future 
separation  at  tb  pleasure  of  the 
wife,  and  therefore  contrary  to 
the  policy  of  marriage. 

Durani  v«  TUky       -        -        ft77 
Vide  Plea  (at  Law),  N^  1. 


I. 
IMPERTINENCE. 

Jl.  An  instrument  in  possession  of  a 
defendant,  which  is  material  to 
J»oth  the  plaintiff's  and  the  do- 


fendanfs  ease,  and  is  inquired 
of,  in  certain  respects,  by  the 
plaintiff's  bill  iBled  to  restrain 
proceedings  at  law  on  it,  must 
not  be  set  out  more  at  length  in 
the  defendant's  answer  than  is 
sufficient  fairly  to  satisfy  the 
plaintiff's  .  interrogatorv»  or  it 
will  be  subject  to  be  referred  for 
impertinence. 

The  King  v.  Teak  and  Another  278 

2.  Needless  prolixity  is  in  itself  im<^ 
pertinence,  although  the  matter 
be  relevant 

Slack  V.  Evans         ^         ^        lb. 


INDORSEE. 

(Of  a  Bm  of  Exchange.) 
Vide  Notice. 


INFANT. 

Thci  Court  refused  to  direct  an  in- 
fant customary  heir  to  surrender 
copyhold  premises  to  a  pur- 
chaser, which  had  been  sold  and 
conveyed  to  him  by  the  deceased 
ancestor  of  the  infant,  for  valuable 
consideration,  and  for  which  the 
ancestor  had  received  the  pur- 
chase money  in  his  life-time,  on 
a  motion  made  to  confirm  a  re- 
port, which  found  that  the  in- 
fant was  a  trustee  witbin  the  7th 
of  ilnn.  on  the  ground  that  it 
was  an  ex  parte  proceeding,  and 
non  constat  the  ancestor  was  com- 
petent to  sell;  and  therefore  the 
Court  could  not  say  that  the  in- 

'  fant  ought  to  be  declared  a  trus- 
tee within  the  statute  of  Ann. 

In  the  matter  of  Mary  and  Ann 
Janaway,  Infants  -         07U 

3  b4 


730 


INJUNCTION. 


INNUENDO. 


INFOIUIATION. 
Vide  Practicb  (at  Law),  N*.  7. 

INJUNCTION. 

1.  Where  the  defendanl  in  an  ac- 
tion of  replevin  entered  into  an 
agreement  with  the  plaintiff  to 
refer^o  arbitration  a  prior  action 
of  replevin  between  them,  and 
then  entered  and  Btanding  for 
trial  at  the  assizes,  and  also  other 

'  matters  in  dispute  between  them, 
but  not  the  second  replevin,  suit : 
and  that  all  proceedings  should 
in  the  mean  time  be  stayed  till 
the  award  should  be  made,  and 
which  was  stipulated  to  be  pub- 
lished by  a  future  certain  time, 
but  afterwards  further  enlarged 
by  the  plaintiff  and  defendant,  all 
without  the  concurrence'  or  pri- 
vity of  the  surety  in  the  replevin 
bond,  whereby  in  point  of  fact, 
the  suit  was  delayed  and  the 
surety  placed  in  a  different  si- 
tuation by  the  delay  and  which 
might  have  been  prejudicial  to 
him,  whether  it  actually  turn  out 
to  have  been  so  or  not — held  to 
affect  the  conscience  of  the  de- 
fendant in  equity  :  and  therefore 
the  Court  granted  a  perpetual 
injunction  to  restrain  him  from 
proceeding  against  the  surety, 
on  an  assignment  of  the  reple- 
vin bond,  obtained  upon  a  return 
of  eloignment 

JBowmaher  r.  Moore  and  others  223 

%  The  Court  will  grant  an  injunc- 
tion to  stay  trial  of  an  ejectment 
at  the  next  Assises,  on  a  motion 
made  on  the  27th  of  February,  of 
which  notice  had  been  given  to 
tho  defendants  clerk  in  Court 
only  on  tho  26th,  if  moved  on 


merits  confessed  in  an  answer 
put  in  only  on  that  day,  be^uise 
there  is  only  one  day  of  sitting  in 
Uie  Hilary  vacation,  which  ought 
not  to  prejudice  suitors,  and  it 
can  be  no  surprise  on  a  defend- 
ant under  such  circnmstaoces. 

Hayward  v.  Chreenwood  and  othm 

3.  Nor  will  they  dissolve  sncli  an 
injunction  on  affidavit,  before  tiio 
hearing. 

n. 

4.  Application  for  dissoIatioQ  lo 
made,  refused  with  costs. 

a. 

6.  The  Court  will  not  change  the 
possession   by  dissolving  an  in- 
junction of  an  ejectment  on  su'^uNi 
before  the  hearing,  even  in  a 
'strong  case. 

Hodgson  and  others  v.  MenUmd 
others     -       -        .        .      e58 

0.  Vide  Affidavit,  NM.-l''- 
soLVBNT — ^Practice  (in  Eqai- 
ty),  N^  10. 


INNUENDO. 

If  a  person  who  is  asked  bj  a 
tradesman  respecting  the  circum- 
stances,  and  credit  of  another, 
tells  him  that  he  has  been  paid  a 
debt  due  to  himself  from  snch 
person,  and  that  he  was  readjto 
give  him  credit  for  any  thing 
he  wanted  :  that  represenUtion 
would  not  be  sufficient  to  support 
an  action  for  a  deceitful  misre- 
preseiitation  of  sach  person's  cir- 
cumstances, whereby  the  trades- 
man.nwas  induced  to  give  him 
credit,  although  such  person  had 
been  before  that  time  diix^i^ 


INSUPER. 


INTEIIMT. 
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under   an  insolvent  act»  and  the 
.  defendant  knew  it,  bnt  did  not 
mention  it 

Such  a  colloquium  will  not 
snpport  an  innuendo  that  a  de- 
fendant meant  thereby,  that  such 
peraon  wks  in  good  circnm- 
siancesy  and  fit  to  be  tmsted  ge- 
nerally with  goods  on  credit. 

Gaimfard  r.  Blackford       -      544 


INQUISITION. 

(On  WHt  of  Extent.) 

What  degree  of  certainty  insuffi- 
cient* 

Vide  Fleadino  (at  Law),  N^  3. 

INSOLVENT  (Debtor). 

General  demurrer — to  a  bill  filed 
by  a  judgment  creditor  against 
his  debtor  (who  had  been  dis- 
charged under  the  Insolvent  Act 
(63  Oeo.  III.)  )  and  the  execu- 
trix of  a  will,  by  which  he  (the 
debtor)  was  entitled  to  a  share 
of  the  residue  of  the  testator's 
personal  property,  praying  an 
injunction  against  the  executrix 
to  restrain  her  from  paying  it 
over  to  the  legatee,  and  that  the 
plaintiff*  might  be  paid  his  debt 
thereout — allowed,  on  the  ground 
tbat  the  plaintiff*  had  a  remedy  at 
law,  under  the  Insolvent  Act 
Otley  V.  Lines         -         •        274 


INSUPER. 

If  there  be  two  collectors  of  taxes 
appointed  under  tbe  4:J  Geo.  III. 
ch.  99.  s.  13.  for  a  si^iglc  parish, 
by  the  Cojumissioners,  one  for 


one  division  of  the  parish,  called 
the  Upper  Parish,  and  one  for 
another  called  the  Lower  Parish, 
and  they  accordingly  collect  the 
taxes  separately  from  the  several 
inhabitants  of  their  respective 
divisions — in  case  of  a  deficiency 
in  the  amount  of  the  taxes  col- 
lected, through  the  misconduct 
of  either,  the  whole  parish  must 
be  re-assessed,  and  not  the  par- 
ticular district  the  collector  of 
which  has  misapplied  the  money, 
and  from  the  collection  of  whose 
taxes  the  deficiency  arises;  al- 
though the  taxes  6f  the  other  di- 
vision have  been  collected  and 
paid  over  to  the  Receiver-Ge- 
neral. 

Ex  parte  the  Inkabitant$  ofHenllam 
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INTEREST. 

(On  Public  Money.) 

Public  functionaries  must  account 
for  interest  made  by  them,  dn 
any  considerable  balances  in  their 
hands,  of  money  being  the 
proceeds  of  public  property  sold 
by  them,  in  pursuance  of  the 
duties  of  their  appointment  to 
such  a  charge,  although  they 
have  neoessary  payments  to  make, 
in  the  course  of  those  duties,  if 
their  instructions  on  their  ap- 
pointment direct  them  to  pay 
such  proceeds  into  the  Bank  and 

-  point  out  a  course  of  supplying 
themselves  with  money  for  their 
expenditure. 

Qutere,  whether,  in  any  'case, 
public  accountants  ipay  appro- 
priate the  interest  made  on  large 
balances  in  their  hands,  as  matter 
of  right? 

Crawfurd  and  othen  v.  The  Attor- 
ney -General  and  others      -        2 
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JURISDICTIOK. 


JOINDER. 

(Of  Cotmte.) 
Vide  Pleading  (at  Law),  N**.  4. 

JUDGMENT. 

(Where  set  aside.) 

Vide  Bankrupt,  N^  1. 

Where  not 

Vide  Award. 

iA$  in  due  of  N<mmit,) 

Where  rafe  for  discharged. 

Vidfi  Practice  (at  Law),  N^  1. 

(Arrett  of.) 

Vide  Arrest  of  Judgment. — 
Practice  (at  Law),  N^  a 

JURISDICTION- 

{Ooer   Commiarioners^for  audiHng 
the  Public  Accounti,) 

1.  Where  the  Commissioners  for 
auditing  the  public  accounts  have, 
in  the  investigation  of  an  account 
rendered  by  a  public  functionary, 
disallowed  some  of  Ae  Account- 
ant's charges,  whereby  he  seeks 
to  discharge  himself  of  monies 
received,  and  surcharged  him  in 
other  respects,  this  Court  has  ju- 
risdiction so  far  as  to  examine 
and  correct  the  principle  on  which 
that  Board  has  proceeded  ifi  such 


investi^tion,  if  a  case  of  jut 
complaint  in  that  respect  be  sa- 
tisfactorily made  out;  bat  tbey 
will  not  determine  a  mere  ques- 
tion of  quantum  meruit,  as  be- 
tween the  public  fimctionarjtDd 
the  Crown,  in  regard  of  the  ler- 
vice  performed,  and  the  cbai^ 
made  by  the  former. 

Craned  cmd  others  v.  The  hUm- 
nof-General  and  othen     •     1 

Et  vide  the  Attome^Genenl  r 
HoieaMon,  ante,  voI«  vi.  p.  312. 

2.  The  Court  dimiued  a  cfrnplttk- 
an£$  biU  which  would  neoessi- 
rily  have  had  the  effect  of  casting 
upon  them  the  duty  of  enqoiriog 
whether  the  allowances  made  by 
the  Auditors  to  a  public  foDc* 
tionary,  were  a  nffieufHt  resn- 
neration  for  services  performed 
by  him;  because  thej  held  that 
to  he  within  the  pocnliar  pro- 
vince of  the  Commissioners  ior 
anditbgthe  public  accounts,  aod 
not  a  fit  subject-matter  for  1 1** 
ference  to  the  Deputy  Bemem- 
brancer  or  an  issue. 

There  must  in  all  cases  of 
applicfition  to  this  Conrtfor> 
review  by  the  anditora  of  tbeir 
allowances  or  disallowances,  b^ 
a  olear  chai^  of  manifest  iojos- 
tice  to  warrant  the  interference 
4)f  the  Court.  - 

3.  The  Commissioners  forandit^ 
the  public  accounts,  as  appom^ 
under  the  26th  Geo.  UL  ^f 
are  amenable,  in  respect  of  tfte 
due  discharge  of  the  duties  en- 
trusted to  them,  to  the  jurisdic- 
tion of  the  Court  of  Excheqw^' 
and  subject  to  their  control;  ^ 
statute  in  forming  them  rmj^ 
Board  for  the  performance  of  tw 
duty  of  that  branch  of  the  or^ 
ginal  business  of  the  Coart  wii^ 
held  not  to  have  constitotedtw" 


LANDLORD  AND  TENANT. 


LEASE. 
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an  independentjndicial  body,  and 
not  to  have  destroyed  or  trans- 
ferred the  original  authority  of 
the  Barons  of  the  Exchequer,  sit- 
ting as  a  Court  of  Judicature,  over 
all  matters  of  revenue  accounts. 
The  Court  of  Exchequer  (t.  e.  the 
Chief  and  other  Barons)  has  still, 
notwithstanding  that  statute,  the 
«ame  controlling  power  in  its  ju- 
dicial capacity  over  the  Commis- 
sioners for  auditing  the  public 
accounts,  as  it  previously  had 
over  the  former  Auditors  of  the 
Prest. 

Colebrooke,  Bart,  and  otken  v.  l%e 
Attmmey^General  arid  others  140 


JURY. 

Vide  Verdict. 

L. 


LANDLORD  AND  TENANT. 

1.  In  an  action  against  a  sheriff, 
for  removing  goods  seized  under 
^  fieri  facias  without  paying  the 
landlord  a  year's  rent,  under  the 
-statute  of  8th  of  Awne^  wherein 
the  plaintiff  recovered  a  verdict, 
the  Court  refused  to  grant  a  new 
trial  on  the  ground  that  the  goods 
having  been  afterwards  returned, 
the  plaintiff  had  not  been  damni- 
iied ;  because  while  they  were  in 
the  custody  of  the  law,  the  land- 
lord could  not  distrain  them. 

Lane  and  another  v.  Crockett      566 

2.  In  an  action  against  the  sheriff 
for  removing  goods  taken  in  exe- 
cution,  without  paying  the  land- 
lord a  year's  rent,  it  is  not  ne- 


cessary to  prove  that  a  year's 
rent  is  due.  It  is  sufficient  to 
prove  the  occupation  by  the  te- 
nant.. 

It  lies  on  the  defendant  to  shew 
that  the  rent  has  all  been  paid. 

BarriMcn  v.  Barry,  Esq.        -    690 

8.  Such  a  claim  may  be  supported 
for  forehand  rent,  or  rent  stmu- 
lated  by  the  lease  to  be  paid  in 
advance,  as  being  reiU  due  at  the 
time  of  the  setzure,  within  the 
sUtute  of  Aitne;  and  such  rent 
may  be  distrained  for  by  the 
landlord,  who  is  aware  that  an 
execution  is  about  to  be  sent 
down  at  the  suit  of  a  judgment 
creditor. 

lb. 

4.  If  a  landlord,  who  has  distrain- 
ed for  rent,  does  not  sell  within 
the  five  days  by  arrangement  be- 
tween him  and  the  tenant,  that  is 
no  proof  of  collusion  perse. 
^  lb. 

6.  The  JuiT  having  found  a  verdict 
for  the  defendant  under  circum- 
stances affording  gromid  for  ob- 
jections founded  on  the  above 
points,  the  Court  ordered  a  new 
trial. 

lb. 

6.  Vide  Lease. 


LAPSED  LEGACY. 

Vide  Legacy. 

LEASE. 

Lease — by  tenant  for  life,  under  a 
deed  of  settlement  on  marriage, 
giving  him  a  power  to  demise  the 
lands,  &c.  for  lives,  or  years  de- 
terminable on  lives,  upon  certain 
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LEASE- 


LEG  ACT. 


eondilioiiSy  one  of  which  was  in 
Ihese  words,  **  And  to  oi  there  he 
**  contained  in  every  such  ka$e  A 
•*  powerof  re-entry  von  nonrpay- 
**  ment  of  the  rent  thereby  to  be 
**  reserved'^  immediatelj  after 
the  corenant  by  the  lessees  for 
payment  of  the  rent,  was  insert- 
ed the  following  proviso,  "  Pro- 
**  vided  ahoays,  that  if  it  ihatt 
**  happen  (Sfc.)  that  the  said  yearly 
'•  rent  (duties,  Sfc,  hereby  reserved^ 
*'  or  any  part  thereof,  shall  be  be- 
**  hind,  unpaid  or  undone^  in  part 
**  or  in  all,  by  thr  space  of 
•*  FIFTEBN  DAYS  next  over  or 
"  afier  any  or  either  of  the  days 
**  or  times  whereat  or  whereupon 
**  the  same  ought  to  be  paid,  done 
**  or  performed  as  aforesaid:  AND 

**  NO  SUFFICIENT  DISTRESS  OR 
*'  DISTRESSES  CAN  OR  MAT  BE 

**  HAD  AVDTAKEV  upon  the  said 
**  premises,  whereby  the  same  and 
•'  all  arrearages  thereof  (if  any 
**  be)  may  be  fully  raised,  levied, 
**  and  paid  (^rc.)  it  shall  and  may 
**  be  lawful  to  and  for  (the  tenant 
**  for  life)  his  heirs  and  assigns, 
**  and  the  person  and  persons  to 
**  whom  the  freehold  or  inherit' 
*'  ance  of  the  premises  shall  as 
**  aforesaid  belong,  into  and  upon 
''  the  said  premises  hereby  demised 
**  (4*0.)  wholly  to  re-enter  Sfc.  ;* — 
held,  in  an  action  of  ejectment 
by  die  reversioner  against  the 
lessees,  to  be  valid — on  the 
ground  that  the  above  proviso, 
contained  in  the  lease  for  re- 
entry, was  conformable  with  the 
power  to  demise  contained  in  the 
deed  of  settlement;  and  satisfied 
tho  particular  condition  in  ques- 
tion, on  which  it  was  to  be  exer- 
cised: and  that  the  lease  was 
therefore  a  good  execution  of  the 
power  to  demise,  which  was  held 
to  be  general,  and  such  as  au- 
thorised the  lessor  to  annex  in 
the  fair  and  bona  fide  exercise 


of  a  due  discretion,  reasonable 
and  legal  qualifications  to  tho 
power  of  re-entry  for  non-pay- 
ment of  the  rent  reserved:  and 
did  not  require  the  tenant  for  life 
to  exact  an  absolute  unqualified 
right  to  have  animmediate  j^ower 
to  re-enter  on  the  expiratHm  of 
the  day  on  which  the  rent  re- 
served should  be  made  payable. 
Both  of  the  above  qualifica- 
tion's are  legal  and  reasonable, 
and  may  be  annexed  to  a  power 
of  re-entry  for  non-payment  of 
rent  required  by  an  indefinite 
leasing  power  to  be  contained  m 
leases  to  be  made  under  it,  to 
temper  the  rigor  of  such  a  right, 
where  the  requisition  in  such 
leasing  power  is  general  in  its 
terms,  or  does  mot  expressly  pro- 
hibit their  introduction  without 
being  a  departure  from  the  exi- 
gency of  tne  power. 

Doe,  d.  Earl  of  Jersey  v.  Smith  881 

Same  case,  K.  B.  -        -    296 

Smith  V.  Doe,  Lessee  of  Earl 
of  Jersey  -         -         -         -    379 

Lord  Tanherville  v.  Wingfield 
and  another      ...    343 


LEGACY. 

1.  A  specific  legacy — ^bequeathed 
to  a  residuary  legatee  of  the  tes- 
tator's perwma/ property,  directed 
to  be  paid  out  of  his  real  estate 
devised  to  be  sold  for  that  and 
other  payments  (the  overplos 
to  be  paid  to  another  legatee)— 
becoming  lapsed  by  the  death  of 
the  residuary  legatee  in  the  tes- 
Utor's  life-time:— JTcW,  not  to 
be  a  resulting  trust  for  the  bene- 
fit of  the  heir  at  law;  nor  to  be 
appKcable  in  exoneration  of  the 
personal  estate  for  the  bene6t  of 

*  the  next  of  Lin,  but  to  discharge 
the  devised  estate  again  in  favour 


MABILITT. 


MONET  HAD  AND  RECEIVED.    735 


of  the  legatee  of  the  residue  of 
the  produce  of  the  sale. 

Noel  and  others  v.  Lord  Henley  and 
others        -       •        -        -    241 

{Duty  on.) 

d.  A  legacy  bequeathed  to  be  paid 
cut  of  the  rents  and  profits,  and 
the  produce  of  sale  of  a  real 
estate  devised  to  be  sold  for  the 
payment  of  such  legacy  tsUer  alia 
being  in  a  subsequent  part  of  the 
will  directed  by  a  general  clause, 
extending  to  all  the  legacies  be- 
fore given,  to  be  paid  in  full,  free 
of  the  duty  '.—Held,  that  the  duty 
on  that  particular  legacy  must  be 
paid  out  of  the  same  nind,  and 
not  out  of  thei  personalty,  the 
exemption  from  the  duty  being 
an  augmentation  of  the  legacy, 
and  therefore  payable  out  of  the 

'   specific  fund. 

Noel  and  others  y.  Lord  Henley  and 
others      -         -         -        -     242 

3.  The  legacy  duty  on  bequests  of 
personal  property  in  India,  by 
will  there,  and  administration 
granted  under  it  there,  is  pay- 
able, if  it  be  remitted  to  Eng- 
land, and  applied  by  another  ad- 
ministrator in  Scotland,  under 
administration  granted  in  Eny- 
land. 

Attomey^Oeneral  v.  Beatson      560 


LIABIUTY 
(Of  Partners). 

Vide  Partners. 

(Of  Surety). 

Vide  In>T2jNCTION,  N^  1. 


(Of  Owners  of  Ships). 
Fufe  Ship  Owners. 

LYING  IN  PRISON. 

(Under  what  Circumstances  an  Act 
of  Bankruptcy). 

Vide  Bankrupt,  N^.  3. 
M. 

MEMQRANDA. 
206.  559.  657. 

MINUTES. 

»         (Of  Decree). 
Varying. 

Vide  Practice  (in  Equity), 

N^  11. 


MONEY  HAD  AND  RE- 
CEIVED. 

Money  deposited,  with  a  stake- 
holder,  as  a  bet  on  the  event  of  a 
foot  raee»  may  be  recovered  from 
•him  by  either  party,  in  an  action 
for  money  had  and  received,  after 
the  race  has  been  run,  and  the 
parties  differ  as  to  the  winner. 

A  nonsuit,  on  the  ground  that 
such  actions  are  an  idle  waste  of 
the  tim^,  and  hindrance  of  the 
business  of  Courts  of  Law,  set 

•  aside. 

-    540 


Bate  T.  Cartwriffht 
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NEGATIVE   PLEA. 


NEW  TBiAI. 


MORTGAGE. 

{Out  of  what  Funds  of  Testator  to 
be  discharged  under  particular 
Circumstances), 


Vide  Construction 
Deviss. 


OF  Wills. 


MORTMAIN. 

(Statute  of). 
What  Beqaest  within—What  not. 

Vide  Bequest.— .Construction 
(of  WiUs). 

MOTION. 

(Where  not  the  proper  Course  of 


Vide  Ejectment,  N«.  6.— Prac- 
tice (in  Equity),  N<>»,  2  &  3. 

{Where  allowed  to  le  substituted  for 
Re-hearing. 

Fufc  Practice  (in  Equity). 


N. 

NEGATIVE  PLEA. 

(In  what  Case  good). 
Fufc  Plea  (in  Equity). 

NEW  TRIAL. 

1.  Motion  for  a  new  trial  after  a 
verdict  for  the  plaintifl*  in  an  ac- 


tion against  the  sheriff  far  not 
paying  the  landlord  a  year's  rent, 
under  the  statute  (8  Ansi)  on  tiie 
ground  that  it  was  proved  that 
the  Sheriff  had  returned  the 
goods  taken  to  the  landlord's 
premises,  refused^ 

Lane  and  another  y.CrwJiett'  m 

%  The  Court  will  in  some  esses 
grant  a  new  trial  of  an  eject- 
ment, where  a  verdict  has  beeo 
found  for  the  defendmt-vi 
where  the  lessors  of  the  plaiotif 
have,  since  the  trial,  diaco?end 
that  they  had  conclasive  eridence 
of  a  material  fact  (the  marriage 
of  their  ancestor)  which  tbej 
failed  to  prove  at  the  trial,  in 
consequence  of  mistaking  the 
christian  name  of  the  person  to 
whom  the  ancestor  had  bees 
married,  and  where  it  is  eipect* 
ed  that  they  may  he  obliged  to 
enter  to  avoid  a  fine  intended  (0 
be  levied  before  a  new  ejectment 
can  be  brought. 

.  But  they  will  only  do  so  en 
terms  of  the  costs  of  the  former 
trial,  and  the  application  for  the 
new  trial  being  first  paid. 


IFeah,  d.  Surge  v.  CtMawmf  • 


(>77 


3,  Where  the  Jury  found  a  verdict 
for  the  defendant  in  an  actioa 
against  the  Sheriff,  for  notptj- 
ing  the  landlord  rent  dne  before 
the  removal  of  goods  taken  by 
him  in  execution,  at  the  suit  of  a 
judgment  creditor,  on  the  follow- 
ing grounds :— that  the  landlord, 
who  relied  on  proof  of  occnp*- 
tion  by  the  tenant,  without  sbe«- 
ing  rent  due-~-that  the  rest  re* 
served  was  forehand  rent,  or  ren| 
payable  in  advance— and  ibjt 
the  goods  having  been  distraiocdr 


NOTICX. 

were  not  sold  within  five  days— 
the  Conrt  ordered  a  new  trial. 
Harrison  v.  Barry        -        -    0©O 

4.  FMfepEACTicE(atLaw),N^e. 
Vbbdict. 

NONSUIT. 

(Where  set  adde). 

Vide  Costs,  N^.  3,  8.— Money 

HAD     AMD    RBCEIVBD.  —  SHIP 
OWMBR. 

(Judgment  a$  im  ea»e  of}. 

Vide  Cost*,  N*.  8.— Practice 
(at  Law),  N*.  1. 

NOTICE. 

1.  If  the  plaintiff,  in  an  action  on 
a  bill  of  exchange  accepted  by 
one  of  several  partners  in  the 
name  of  the  firm,  be  an  indorsee, 
the  defendants  setting  up  a  de- 
fence of  want  of  authority  to 
draw,  in  consequence  of  a  dis- 
solution of  the  partnership,  roust 
shew  that  the  payee  had  notice 
of  the  resolution  of  the  rest  of 
•the  firm  to  dissolve  the  partner- 
ship,  and  be  no  longer  answer- 
able for  any  such  bills:  and  if 
that  be  not  done,  it  is  not  suf- 
ficient to  prove  that  the  indorsee 
had  notice,  for  he  is  entitled  to 
avail  himself  of  any  circumstance 
which  would  operate  in  favour  of 
the  payee. 

Rooth  y.  Qttt»  and  Janney    -    193 

(Of  Trial  of  Information). 

%  Where  a  sufficient  proceeding 
with  effect  to  save  the  recogni- 
zance of  bail  on  an  informaUon, 

Vide  Practice  (at  Law),  N*.  7. 


ORDERS. 


7S7 


(0/  moving  for  Injuneiion). 

8.  Where  one  day's  notice  suf- 
ficient, vide  Injunction,  N-.2, 

4.  ^uere.  Whether  it  be  necessary 
in  an  action  against  the  Sheriff 
for  removing  goods  taken  in  ex- 
ecution, without  paying  the  land- 
lord  a  year's  rent,  to  allege  in  the 
declaration  that  the  defendant 
bad  notice  of  rent  being  due, 
more  particularly  than  by  the 
common  allegation,  that  he  ''  well 
knowing  the  premiees^'  removed 
the  goods?  Semble  not.  After 
▼erdict,  held  sufficient 

Lane  and  another  v.  Crockett     606 


o. 


OCCUPATION. 

(Proof  of  tufficiem  to  mamiain  an 
action  against  thoSh^r^  for  a 
Yeaf^e  Rent,  under  the  Statute  of 
Anne). 

Vide  Landlord  and  Tenant, 
N*.  1. 


ONUS. 

{Of  Proof). 

Vide  Landlord  and  Tenants- 
Notice. 

ORDERS. 

(Of  Court). 

Vide  Practice  (in  Equity), 
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PARTNERS. 


PLEA. 


P. 
PAPER. 

(0/  Comes). 

Vide  Practice  (in  Equity), 
NM6. 

PARTIES. 

A  party  filing  a  bill  for  the  par- 
pose  of  obtaining  the  intener- 
ence  of  the  Court    against  the 

-  Commissioners  for  auditing  the 
public  accounts,  in  respect  of 
charges  disallowed,  ana  sur- 
charges imposed  by  them,  may 
make  the  Attorney-General  'de- 
fendant. 

Craufurd  and  othen  v.  The  Attorney^ 
General       -        -        -        -    1 

Colcbrooke,  Bart,  and  others  v.  7746 
Attorney-General  and  others  146 

PARTNERS. 

{Liability  of). 

Semble.  A  partnership  firm  may 
protect  themselves  from  liability 
to  pay  bills  accepted  by  one  in 
the  name  of  all  the  firm,  by  no- 
tice by  public  advertisement  in 
newspapers,  proved  to  have  been 
received  by  the  payee  and  in- 
dorsees, that  the  partnership  is 
dissolved;  although  the  dissolu- 
tion has  not  appeared  in  the  Ga- 
zette :  and  that  even  where  the 
partnership  was  not  for  a  definite 
and  limited  period,  or  might  be 
dissolved  at  pleasure,  but  was  for 
a  stipulated  continuing  term,  dis- 
soluble only  on  certain  condi- 
tions, which  had  not  been  per- 
formed, so  that  it  was  doubtful 
whether  the  partnership  continu- 


ed to  exist  in  point  of  law  or  not, 
and  there  was  no  special  contract 
amongst  themselves,  tbat  the  firn 
was  not  to  be  liable  for  the  acts 
of  individual  partners. 
Rooth  V.  Quin  andJanney    -    193 

Ficfe  EviDBj^cB,  N^2.— PaAC 
TICE  (in  Equity),  N".  7. 


PARTNERSHIP. 

{Dissolution  of). 

When  it  dischvges  from  liabilities. 

Vide  Notice.— Paktkbbs. 

PETITION.   . 

{Where  not  *Ac  proper  Cawrse  of 
proeeaUng). 

Vide  Practick  (in  Equity), 
N«>».  2,  a. 

PLEA. 

{At  law). 

1.  SemUe,  a  plea— to  an  action  of 
covenant  against  a  trastee,  on  a 
deed,  providing  for  a  future  sepa- 
ration,—that  the  wife  afterwards 
lived  and  cohabited  with  the  de- 
fendant for  a  long  space  of  time, 
and  then  left  him  against  his  will 
and  consent,  and  had  ceased  to 
live  or  cohabit  with  him  since,  is 
a  good  plea. 

Judgment  for  plaintifi*,  on  a 
demurrer  to  such  a  plea,  by  the 
Court  of  Exchequer,    reversed, 

.  on  a  writ  of  error. 

Durantr.TUley  .        ^        -    511 

2.,  Plea  to  an  action  of  cevenmst 
ttiat  plaintiff  agreed  with  defend- 


PLEADING. 
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m$ti  amd  ki$  Qiher  crediian  foeve- 
euie  8  composition  deed,  held  ill 
on  general  denunrer. 
£oiiie  y«  JS^m^cNi  .        -        •    604 

Vide  PLBAniN<s  (at  Law). 

9.  To  a  bin  agaiijat  an  occnpier  for 
an  accoant  of  tithes  arising  from 
farms  and  lands,  situate  within 
the  township  of  JSu  in  the  parish 
of  X.,  apfea  that  the  defendant 
.did  not  occupy  any  farm  or  lands 
within  the  parish  of  Z.  or  the 
titheable  places  thereof,  allowed. 

Warrington  ▼•  Motkenill  and  eiher» 


PLEADING. 

{Ai  law\ 

1.  Assignment  of  bfeach  of  cove- 
nant in  general  words,  although 
in  the  words  of  the  covenant, 
held  ill  upon  a  demurrer  to  the 
defendatW$  plea,  because  the  as- 
aignment  4id  not  shew  any  par- 
tiralar  act  of  the  plaintiff,  or  in 
trbat  narticular  respect  he  had 

-  refused  to  act,  whicn  amounted 
to  a  breach  of  his  covenant. 

Such  bad  assignment  not  cured 
ly  pkadina  over  a  set-off  of  a 
demand  (chumed  in  a  different 
right  from  that  in  which  the 
plaintiff,  who  was  an  administra- 
trix, sued)  to  a  declaration  in  co- 
venant for  unliquidated  damages. 

tVam   4-  Ux. 
V,  Bickford 


Administratrix    ^c. 
-     550 


IS.  The  common  allegation  of  "  the 
defendant  well  knowing  the  pre- 
mises," in  the  declaration  in  an 
action  by  the  landlord  against  the 
Sheriff  for  removing,  goods  taken 
VOL.  VII* 


in  execution,  without  paying  him 
a  year's  rent,  will,  after  verdict, 
cure  the  omission  of  an  aver- 
ment, that  the  defendant  had  no- 
tice of  rent  bding  in  arrear.— -St 
held  on  a  writ  of  error  founded 
on  that  objection.  Qiuere,  whe- 
ther any  o/Aer  allegation  of  notice 
be  necessary  ? 

Lane  and  another  v.  Crochett     5M 

9.  An  inquisition  taken  on  a  wrk 
of  extent  finding  A.  B*  indebted 
to  <7.  D.  and  ike  other  partnere 
and  proprietors  of  a  certain  society 
or  company  called  The  Kent  In- 
surance Company^  is  sufficiently 
certain,  without  naming  the  indi- 
vidual members  of  the  company, 
although  they  are  not  incor- 
porated. Judgment  of  the  Court 
of  Exeftcquer  in  the  case  of  The 
King  v.  Ramsbottom,  {ante,  vol.  v. 
p.  447,)  affirmed. 

Ramsbottom  and  others  v.  The  King 

670 

4.  Counts  on  promises  made  to 
an  intestate  may  be  joined  with 
counts  on  promissory  notes  given 
to  the  administrator,  as  adminis- 
Iralor^since  the  death  of  the  in- 
testate, where  when  recovered^ 
the  amount  would  be  assets. 

Judgment  for  the  plaintiff  on 
that  ground  affirmed  in  error. 

Coter^  V.  ^Partridge  if  Vx.  Admi- 
nistratrix, 4rc        -        7        591 

6.  Replication  de  injuria  to  a  plea 
of  title  in  defendant,  in  an  action 
of  trespass,  cannot  be  supported. 

Longford  ^r.  Wagkovn  and  another 

070 

6.    Vide  Innuendo.  — Plba   (at 

Law).— Vbnue. 
3  c 


740 


POWER. 


PRACTICE. 


PLEADING. 

(/it  Equity.) 

).  If  a  vicar  claiming  an  account  of 
tithes  throughout  a  whole  parish, 
by  bill  in  equity ,  prove  his  right 
in  part  of  the  parish  only,  the  ob- 
jeetion  that  the  claim  is  too  large- 

'  ly  laid,  is  not  a  ground  for  dis^ 
missing  the  bill.  Wood,  B.  dii- 
untiente. 

Beott  V.  Lawson  and  othert  -      267 


%  Vide  Impertinence. — Insol- 
VENT  (Debtor).  --  Parties. — 
Plea  (in  Equity).— Prolixity. 


POSTEA. 

FtdeVERDICTt 

POWER. 

(Given  to  Tenant  for  Life,  to  lease 
for  Uvesi) 

Construction,  Extent,  and  ESect  of. 
Vid»  Leasb« 

PRACTICE. 

(4l  Law.) 

1.  Rule  for  judgment  as  in  case  of 
a  nonsuit,  for  not  proceeding  to 
trial  after  issue  joined  (obtaiiied 
in  the  next  Term,  as  it  may  be 
in  this  Court),  and  notice  of  trial 
given  and  countermanded,  the 
plaintiff's  attorney  voluntarily 
(although  too  late,  if  it  had  been 
^n  ordinary  case),  giving  a  pe- 
rbntptory  undertaking  to  proceed 
#t  the  next  Assizes— ^iscl^ar^e^, 


•  and  wUhout  costs,  on  its  bdo^ 
shewn  as  cause  that  a  seriou  do- 
mestic misfortune  had  preYeoted 

:  the  plaintiff's  solicitor  from  pro* 
ceeoing  to  trial. 

.The  voluntary  undertaUsg  » 
given,  however,  must  be  after- 
wards made  a  rule  of  Court 

Weak,  d.  Surge  v.  CaUaway  ad 
others         .        ^        •     iSl 

2.  Where  an  assignment  of  tlie 
bail-bond  be  taken  after  bafl  above 
have  been  put  in,  but  not  per- 
fected, and  the  plaintiff's  clerk 
in  court  has  consented  to  an 

•  order  for  staying  proceedings  on 
the  bail-bond,  on  payment  of 
costs,  he  is  not  entitled  to  haw 
the  security  of  the  bail-bond,  be- 
cause he  has  waived  the  rigbt 
which  i^rises  from  having  loft  a 
trial  by  his  own  conduct. 

Blore  V.  Mottram     -       -     ^ 

3.  The  Court  will  not  permit  a  mo- 
tion  to  be  made  in  arrest  of  jndg- 
ment,  after  the  expiration  of  tbc 
first  four  days  of  the  Term  new 
after  the  trial  of  the  cause,  wd  a 
rule  nisi  for  a  new  trial  has  been 
disposed  of.  The  motion  shooW 
be  made  in  the  alternative  in  tbo 
first  instance. 

Xoiia  and  others  v.  Crodiitt      ^ 

4.  Where  a  defendant  uni^  ^' 
of  pleading  issuably,  Sec  denrnrs 
specially  to  suoh  a  replicstwj* 
because  it  traverses  all  the  ma^ 
ters  of  the  plea,  whereas  itshoaw 
iave  traversed  only  tme.^t^ 
which  a  proper  issue  miAtbaTS 
been  joined,  if  the  plaintifftr«« 
that  demurrer  as  a  nnlhty  tfj 
sign  judgment,  and  «^*^.,| 
writ  of  inquiry,  the  Court  wiu 
set  all  the  proceedings  aside  viw 
costs,  because  the  demurrer » 
fair  and  ft«»lJ /*,  and  the  (»• 


PRACTICE. 
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'  fendant  is  not  preeladed  by  tha 
termB  of  pleading  issnably. 

Longford  ▼•  Wagkioim  andoMoiker 

070 

&•  Notice  of  trial  of  infonnation 

fitren  from  time  to  timefirom  tlie 
ittinga  after  Easter  Term,  1818, 
tfll  the  Sitting^  after  Michaelmai, 
when  it  was  given  for  the  Sittings 
after  the  next  Hilary  Term  (tfie 
trial  having  been  postponed  for 
defect  of  special  Jarymen)  and 
the  cause  was  not  tried  on  the 
last  occasion,  on  account  of  the 
absence  of  a  material  witness  for 
the  CrowD,  who  beiog  expected 
till  the  last  moment,  the  notice 
was  not  then  countermanded^-^ 
Held,  a  tufficieni  proceeding  ejf- 
fectuallg  to  prevent  the  recogni- 
zance of  bail  being  vacated,  as  it 
may  be  where  the  Attorney-Ge- 
neral has  not  taken  any  effectual 
proceedings  for  three  snccemve 
Terms.  ' 
The    Attomeg-General   v.   French 

557 

6.  The  want  of  an  allegation  in  the 
declaration,  in  an  action  against 
the  sheriff  for  removing  goods 
taken  in  execution  without  pay- 
ing the  landlord  a  year*s  rent, 
that  the  sheriff  had  notice  of  rent 
due,  is  not  the  subject  of  a  mo- 
tion for  a  new  trial,  but  should 
be  moved  in  arrest  of  judgment. 

Lane  and  another  v.  Crockett     586 

7.  The  Court  will  not  give  a  de- 
fendant leave  to  traverse  an  ex- 
tent, who  has  let  the  time  within 
which  he  ought  to  plead  pass  by 
without  doing  so,  on  the  failure 
of  a  motion  to  set  aside  the  pro- 
ceedings. 

1%e  King  {in  aid  of  Stuckeg)  v. 
Gibhi         -  -  -         633 


8.  Vide  Afvisavit.— Arrbst  or 

JUDOMBNT.  — COHTS.  —  JUHIS- 

DicTioN,  N**  a.— Vbnub, 


.    PRACTICE. 

1.  The  Court  will  not,  on  a  bill 
for  tithes,  praytnff  a  discovery  of 
doctunentary  evidence,  order  a 
tithe  book  of  a  former  rector, 
shewn  to  have  been  in  the  pos- 
session of  the  defendants  attor- 
ney, to  be  produced,  unless  it 
clearly  appear  from  admission^i 
in  the  answer  that  it  would  assist 
the  plaintiff^s  case. 

But  where  the  Court  refuse 
such  a  motion  for  the  above  rea- 
son, they  will  not  do  so  with 
costs,if  enough  be  shewn  to  give 
colour  for  the  application, 
Bligh  v.  Benton       -        -        205 

2.  If  a  testator's  personalty  bo 
clearly  more  than  sufficient  for 
payment  of  the  debts,  legacies, 
funeral,  and  other  expences  &c* 
so  that  there  be  no  occasion  to 
resort  to  the  produce  of  the  real 
estate  devised  to  be  sold  for  the 
purpose  of  creating  a  subsidiary 
fund  for  the  exigencies  of  the 
will,  the  Court  will  proceed  to 
decree  execution  of  the  trusts,  in 
exoneration  of  the  fund,  without 
waiting  for  a  final  report,  which 
would,  in  strictness,  be  neces- 
sary, or  until  all  the  devised  pro- 
perty should  he  sold. 

Noel  and  others  v.  Lord  Henleg^and 
others         ...        241 

3.  The  Court  will  grant  an  injunc- 
tion to  stay  trial  of  an  ejectment 
at  the  next  Assizes,  on  a  mution 

3c3 
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'  laode  on  the  SnUi  of  F^ruary, 
4>f  whkh  iiotloe  had  been  giren 
to  the  defendanf a  derk  in  Court 
only  on  the  26thy  if  moved  on 
merits  confessed  in  an  answer 
put  in  i>nly  on  that  day,  becanse 
tteie  is  only  one  daif  of  sitting  in 
the  Hilary  vacation,  which  ought 
not  to  prejadice  suitors,  and  it 
ean  be  no  gurprise  on  a  defendant 
under  such  ciUBomstaoces. 

Nor  will  they  dissolve  such  an 
injaoction  before  the  hearing  on 
an  affidavit. 

Such  an  application  refosed, 
with  costs. 

Hayward  ▼.  Chreenwood  and  othen 

537 

4.  No  cause  ean  be  pttt  into  the 
paper  of  twelve,  t3I  after  the  re- 
turn of  the  subpoena  to  hear  judg- 
ment* 


Oeneral  Order 


6.  /Where  causes  are  set  down  for 
further  directions,  a  copy  of  ttxo 
decree,  and  the  Master's  repoirt, 
and  the  mandatory  part  of  the 
decree,  must  be  letlt  at  the  Chief 
Baron's  Chambers  two  days  be- 
fore the  heairing. 

General  Order         -         -        630 

0.  The  Court  will  not  entertain  ti 
motion  for  directing  the  Bank  to 
remove  a  distringas  from  the 
stock  belonging  to  a  partnership 
firm,  on  the  application  of  a  de. 
fendant,  the  surviving  partner, 
even  after  an  answer  has  been 
filed  by  the  defendant,  denying 
all  the  charges  of  the  bill. 

Such  an  application  refused, 
with  casts. 

Toulmin  and  others  v.  Copeland  and 
The  Bank  of  England     -      631 


7*  Cttuses  in  Equity  camot  be  6011- 
solidated* 


Basket. 


CM 


8.  The  Court  will  not  aiake  id 
order  on  plaintiffs  (where  the 
cause  has  been  oy  decree  rele^ 
red  to  Commissioners)  to  pro- 
duce and  leave  docanients,&c. 
in  their  possession  in  the  buds 
of  their  clerk  in  court  for  inspec- 
tion by  defendants. 

Govemor  Sfc^  of  Shrewsbwj  Gm- 
mar  School  v.  Haddock  ani^ikn 

9.  The  Court  wifl  not  dinolfe  id 
injunction  obtained)  to  Btaj  pro- 
ceedings in  ejectment),  snn^ 
in  favor  of  persons  ciaimio|iD- 
der  a  child  otherwise  proTidcd 
for  by  his  father's  wiH,  on  whom 
the  legal  estate  in  cnstoouij- 
hold  lands  intended  to  heitim 
for  life  or  in  tall  to  another  child 

by  the  same  will  (subject  to  qittf 
tions  of  law  as  to  th^  opcnttos 
of  the  devise)  has  descended  for 
want  of  being  surrendered  to  th9 
use  of  the  will,  against  ptftiei 
elaiming  under  the  htter  m  re- 
mainder-men  or  purchssen,  nw- 
withstanding  the  devisee  hm 
covenanted  with  the  heir  that  w 
shall  stand  seised  to  tbe  i»«  o< 
himself  and  his  heirs  sad  atf«ns 
in  case  of  breach  of  coTeni»» 
afterwards  broken.^ 
Bodgson  and  others  \,  Mend  ^ 
others        -         .        .      »• 

10.  The  Court  will  order  tbc  mi- 
nutes of  a  decree,  declaring  stocK 
"  not  to  be  part  of  the  personal 
estate  of  an  intestete,"  on  »p- 
neral  claim  by  some  of  the  ncx^ 
of  kin,  against  a  partictdsr  cm 
by  others,  tp  bo  varied,  by  m 
ipg  the  words  "  together  ^ 
the  dividends  whichhareaccrwfl 
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dae  thereon:  on  ^^tpedalfnotum^ 
withon't  a  re-heariog,  where  the 
amount  is  smaU,  and  the  altera* 
tion  is  reasonahle  and  consonant 
with  the  tonor  of  the  original 
decree. 


Oeorge  v.  Boward 


061 


11.  A  Court  of  Equity  will  not  en- 
tertain a  bill  by  an  heir  at  law  for 
setting  aside  and  declaring  void 
ab  impeached  will,  alleged  to 
have  been  procured  to  be  made 
nnder  circumstances  of  frand 
charged,  unless  some  obrious 
definite  impediment,  which  the 
Court  can  see.  and  reach,  to  pro- 
ceeding at  law  bj  ejectment  be 
shewn  Dv  the  bill  to  obstract  the 
plaintiff  in  that  his  regular  cour  jse; 
and  that  although  the  bill  charge 
qeMrafbj  that  the  defendants 
nave  possessed  themselves  of  all 
the  papers  and  muniments  of  the 
deceased,  and  threaten  to  set  up 
outstanding  terms; 

Taxed  costs  are  given  in  this 
Court  on  allowing  a  demurrer  to 
the  whole  bill. 

Jbaet  V.  Joaes  mud  othen     -      689 


12.  Where  the  Commissioners  for 
auditing  the  public  accounts  have, 
in  the  investigation  of  accounts 
rendered  by  a  public  fiinoli<Miary, 
disallowed  some  of  the  Account- 
ant's charges,  whereby  he  seeks 
to  discharge  himself  of  monies 
received,  and  surcharged  him  in 
other  respects,  this  Court  has  ju- 
risdiction so  far  as  to  examine 
and  correct  the  principle  on  which 
that  Board  has  proceeded  in  such 
investigation;  and  in  a  case  of 
just  complaint  in  that  respect  so 
satisfactorily  made  out  as  to  au- 

,   thorize  their  interference  to  re* 


quire  the  Auditors  to  review  their 
allowances,  the  inode  of  proceed- 
ing is  by  K/l,  to  be  JUed  affouut 
the  Aitome^OeneraL 

Cra^^wrd  amd  oiken  v.  ITk  AUar^ 
nejf'General  and  othen      <»    \  1 

IS.  What^er  jurisdictloA  this  Court 
may  have  in  controlling  the  judg- 
ment of  the  Commissioners  for 
auditing  the  public  aocounts,  in 
regard  of  allowances  or  disallow- 
ances and  surcharges,  alleged  ta 
be  unduly  made  by  them  in  favor 
or  to  the  prejudice  of  the  Ac- 
countant, they  will  not  interfero 
in  a  summary  way  on  petition 
and  motion,  but  the  party  com- 
plaining mast  filo  his  oilL 

Sx  parte  Coiebrooke,  Bart,   -     87 

14.  An  Accountant  seeking  relief  in 
this  Court  from  the  determina- 
tion of  the  Board  of  Commis- 
sioners for  auditing  the  publio 
accounts,  should  proceed  by  bill^ 
to  be  filed  agahist  the  Attorney- 
General.  The  Court  will  not  in- 
terfere oa  nu)tum  vpoa  a  peiiium, 

Colebrooke,  Beart.  and  otkert  r.  The 
Attamey-Oeneralanddhme  146 

15.  The  rule  of  this  Conrt  (1st  Fe- 
kruary^  1702)  is,  that  ezceptiona 
set  down  for  argument  are  to  be 
called  on  at  the  sitting  of  the 
Court,  the  effect  of  which  is,  that 
where  the  plaintiff  does  npt  ^t* 
tend  to  support  them,  they  are 
to  be  struck  out,  and  the  defend- 
ant may  then  move,  as  of  trourse, 
that  they  be  over-ruled — and 
where  the  defendaat  does  not 
appear,  they  are  allowed. 

Memorandum        -  -        ^W 
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PROOF. 


HECOUHEND. 


PRIVILEGE. 

(Of  WUneu.) 

Am  to  proteetioii  of  his  penon  from 
amst,  daring  what  poiod  It  ex- 
tondt. 

FaibWiTKBSflU 

PBOLIXriY, 

Vide  Impertinence. 

PROMISES. 
Fade  Pleading  (at  Law),  N^  4. 

PROMOTIONS. 
Vide  Memoranda. 

PROOF. 

An  old  grant  from  the  Crown,  "  of 
grain,  hay,  and  herbage,"  not 
shewn  to  have  been  acted  npon^ 
and  under  which  no  enjoyment 
or  perception  of  the  specific  tithe 
claimed  (agistment)  was  proved — 
held  not  to  be  sufficient  proof  of 
a  title,  in  persons  claiming  under 
the  grantee,  to  the  tithe  of  agist- 
ment—Wood,  B.  dissentiente. 

Scoii  r.  Lawion  and  oihen    •    267 

Fwfe  Onus.— Stock. 

iOf  Debt  under  Commigsum  of 
JBanhvptcjf.y 

Vide  Damages. 


PROTECTION. 

(Of  Witmea  fromArrai.) 

Vide  Witness. 

Q. 
QUERIED  POINTS. 

1.  Whether  hi  tfny  ease  piMie 
Accountants  may,  a  matter  ^ 
ripht,  appropriate  the  interest 
arising  from  large  bakneet  of 
the  public  money  remaioisg  in 
thetr  handa  ?    Semhte  not. 

Craufurd  and  atken  y.  71b  Atbf 
ney-Oenerai  and  othen     -      S 

2.  Whether  the  declaration  of  a 
public  Accountant's  accounts  bjr 
the  Commissioners  of  Audit  and 
the  Treasury  be  find,  snd  ex- 
clude the  jurisdiction  of  the  Court 
of  Exchequer  ?    Sembk  not 

Cokbrooket  Bart,  and  othen  r.  1^ 
Attorney-General  and  othen  14^ 

3.  Vide  Notice,  N*.  4. 


R. 
RECOGNIZANCE. 

(Of  Bail) 

VideTRActim  <at  Law),  IT.  7. 


"  RECOMMEND/' 
(Effect  of  that  Word  in  a 
Vide  Bequest. 
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BE-ENTRY. 

{Right  of.) 

In  what  case  will  reserved  by  te- 
nant for  life,  and  with  legal  qaa- 
lifications  under  a  power  to  lease 
for  lites 

RESIDUARY  LEGATEE.  . 
Vide  Legatee. 

s. 

Vide  Lease. 

SALE. 

REGUl/E  GENERALES. 

{Of  Goods  DiHrained.) 

Vide  Practice  (in  Equity), 
N^  d  &  16. 

RENT. 

{Arrear.) 

Vide  Forehand  Rent.—- Land- 
lord and  Tenant.— Pleading 

May  be  postponed  beyond  the  firo 
days,  by  agreement  between  the 
landlord  and  tenant  if  bon&Jidfiw 
which  is,  per  «e,  not  matter  for 
imputing   collusion,  and  wonld 
not  subject  the  goods  to  the  exe- 
cution of  a  judgment  creditor, 
discharged  of  their  liability  to  tho 
landlord  to  satisfy  him  the  rent 
due  under  the  statute  of  iliui. 

(at  Law),  N^  2. 

Harrison  v.  Barry,  Esq.     -      €90 

REPLEVIN. 

{Band.) 
Sureties  in. 

SEPARATION. 

(Deed  of.) 

In  what  case  discharged-  by  agree- 
ment between  the  landlord  and 
tenant. 

In  what  case  void. 
Vide  Husband  and  Wi fb« 

Vide  Injunction,  N*.  1. 

SERVICE  OF  PROCESS. 

REPLICATION. 

Vide  Affidavit,  N'.  1. 

(De/M/nHami.) 

♦ 

Vide  PlbAdino  (at  Law),  N^.  6. 

SKITINO  ASIDE  PR6C£ED- 
.    INGS. 

REPORT. 

Vide  Bankrupt,  N^  1. 

{MoMteri.) 

(Staying.) 

Vide  Infant.— Practice  (in 
Equity).  N^  13. 

Vide  Injunction,  N'^.  2. 
3c  4 
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STAK£HOLD£B. 


sTATvaaw. 


SHERIFF. 

Action  against,  for  not  paying  land- 
lord rent  before  removal  of  goods 
taken  in  execution. 

Vide  Bankrupt,.   N«.   1. — 
Landlord  and  Tenant. 


SHIP  OWNER 

Tbe  mKmer(ia.Bng!and)  is  liable  for 
fldonej  advanced  to  the  master  at 
his  request  for  the  necessary  use 
of  the  ship,  after  her  arrival  in  an 
RgHsh  port;  nor  is  tiie  consent 
erf  the  owner  necessary  to  es- 
tablish his  responsibility. 

Nonsuit  on  that  ground  of  .ob- 
jection—set  aside,  and  verdict 
entered  for  plaintiflT,  subject  to 
ao  award  of  what  should  be 
foand  to  be  due  for  tfa^  neceuaru 
Mae  of  the  Tesael. 

Xetkuon  r.  l^mli  .         592 

STAKEHOLDER. 

If  mey  deposited  as  a  wager  on  the 
event  of  a  foot  rac^  may  be  re- 
corered  from  the  stakeholder  at 
any  time  if  not  paid  over,  by 
either  party. 

Smie  ¥•  Cartiorigki  -  540 


STATUTES. 
Vide  Construction  of. 

STATUTES. 

^Public.) 

Edward  HI. 

ao.  ch.  1  &  2.   (Jurisdiction  of 
the  Court  of  Exchequer.)    -    94 


Jtktotf  IL 

5.  ch.  9  &  10.   (Jurisdiction  of 
the  Court  of  Exchequer.)  -  ft» 


Bemy  VIII. 

28.  ch«  15.  (Executor8.-4>)8ts.)7tt 

dS.ch.39.  (Jurisdiction  of  the 
Court  of  Ei^cbequcr.)       -  lOO 

WUUam  in. 

QSc9.  eh.  1 1.     (Act  for  pro- 
yenting  vei^atious  puits.)    -  sai 

James  L 

4.  eh.  a.  (Executor8.-4;ost8*)  713 

21.  ch.  1.  (Bankrupts.— LjiDg 
in  Prison.)        .        -      -61^ 


7.  ch.  19.  (Enabling  iofanto 
seised  in  trust  to  eoavey.)    679 

6.  ch.  14.  (Paying  landlord 
rent  before  removal  of  goods 
taken  in  execution^)     -    -  ^ 

Ibid. 680 

4.cbu28.   (Undjord  and  Te-    ^ 
nant.)        -       .       -      -iBl 

6.  ch.  30.  (Pftnkmptl  refiis- 
ing  to  surrender^  &c.)       •  6W 

9.  ch.  36.    (Mortmain  Acti)    «W 

14.  ch.  l'r,(Excculori.-Co8to.)712 


6TOCK4 


;TSRH€I% 
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25.  ch.  62.  (Cpmmissionen  for 
auditing  puUtd  ftcodlBoto.)    -  146 


35.  ch.l5&80.     (Qrdc 
CouQcilO    •.     ..-    ..  . 


63 


41.  (U.K.) ch,  109.   (Goaeval 
Inoloture  Act)   .*    >  i*     >.  -  513 
...    I    .  J . .  . 

43.  cb.  99.  (Taxes.— Re-asaest- 
ihg  Parishes,  <&c.)      -    *    -  694 


48.  ch.  76.  (Remnneratiiig  per- 
sons borjing  d^ad  l^ies 
wrecked.) 


600 


—  ch.  149.    (I^gyjy  paty.)     660 

53.  ch.     .  (InM^ent  Act.)    -  274 

^     .      '      •  • 

66.  ch.  110.  (fbmners.— 'Bark 
and  Snmack).     ^     *^      '-*6re 


STOCK.  . 

A  transfer  of  stock  ^f^t  iiiteiltate 
into  the  name  of  hitHself  jointfy 
:v:jth.that  of  the  hnsbaadof  one 
of  two  nieces,  accompanied  by 

i>roof  of  Am  having  said  in  his 
ife-time  tha^  H  .was  1^  intention 
to  give  the  hosDand  the  stock  at 
his  death,  in  cou^^kknUion  of 
amctioii  for  him  and  his  wife, 
and  iha!t  he  had  transferred  it  for 
.  that  puirpose  (if  not  repelled  by 
Doanfer  testitnony),  beJd  to  be 
jsnffldetkt  proof  of  a  gifi  of  auch 
^^odk< — And-  the  Court  wiJJ  not 
coi^ntre^  an  in jtinfction grunted  to 
restrain  the  husband  (wIkJ  bad 
Administered)  from  tlispositig  of 

-  '  '    '  /'  f    •    .   J.  .• 

•Sa€h  evidence' gfa'orig  eniugli' 
to  destroy  the  oflldrwfie*  eqnTt- 

![bla  presninption,  tliat  tli^.traDs^. 
erfee  is  a  mere  trustee  for  the 


transferror,  mihMt  a  reference 
or  an  issue;  for  however  weak 
the  defendants'  equity  be,  the 
phuntiff  had  not  shewn  any,  and 
-  slight  curoumstances  ai^  sufficient 
to  rebut  the .  jnimi  facie  pre* 
sumption. 
George  and  Wife  Y.  Bouford  and 
Wife,  and  the  Bank  of  England 

646 

Vide  AppidaviTi  WP.  1. 


•  a  ■     I   .. 


i  SmiRENDEB,  ;! 

I 

I  {OfCopghoU.) 

I 

In  what  case  the  Court  will  not 

order  a  customary  faehr  to  sur- 
render to  an  alleged  purcbluier 
i    opiqftioii*      .  I  , '  iM 

Vide  Infant. 
'-TANNERS.'  ■■  '•'  -'" 

!  ' '■"♦     ;;■;.■.■    ; 

Rcfe'CdNStRUC^ioN  (o^  Staiutest 

^   ..      ....  .Nf.a..  .  - 


.   TAXES. 

.r  .  /. 
Vide  Insupsr. 


TERMS. 

{Impdied  ok  setting  aside  Proceed* 

Ffcfc  Bankrupt^  N^  1. 
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7B08TEE. 


VEEDICT. 


Tfi8T£. 
Vide  Extent. 

TITHES. 
Vide  *'  Herbage.'' 


TRANSFER. 

(€f8ioek.)  . 

In  what  case  and  to  what  extent 
preaamptire  eyidence  of  a  gift 
of  atocli. 

jRde  8to€K«  ^ 

TRAVERSE. 
lUe  Practicb  (at  Uw);  N«.  5. 

TRUST. 

« 

Ik  Where  a  testator,  haTing  be- 
.qoeathed  personal  estate  to  tma* 
tees,  recommends  them  to  lay  out 
the  monej  in  Imidi,  it  is  ta^^ero* 
Hoe,  and  raises  a  trust  which 
tpiifl  be  carried  into  execution. 

JBrkbank  and  aiktnr:  Budum^  and 
others        ...        -*212 

8.  VUe  CoNSTSircnoK  (of  WiUs), 
NM. 

TRUSTEE. 

(Noi  wUhin  ihf  StahOe  rflAmne.) 
Vide  Infant. 


USAOR. 


Perceptioii  is  aeoeasary  to  make 
.  nn  -old  grant  -of  the  Crown  sv>- 
dence  of  a  title  to,  partieikr 
tithes  in  Aoae  who,  claiming  «- 
der  it,  set  it  np  as  a  defcoBS 
against  a  Ticar. 

Seoiir.Lawionandotkere      *  967 


V. 


VENUE. 

If  a  mall  pari  only  of  a  plamtATs 
demand  be  ^n  a  bill  of  exchange, 
and  the  bulk  of  the  debt  be  br 
goods  sold  and  delivered,  forpart 
of  which  the  bill  was  given,  tiis 
Court  win  not  bring  back  tbe 
▼enue  (which  had  b^n  changed 
on  the  usual  affidavit)  on  the 
ground  of  ^Ae  acftoa  beim^irm/M 
vpon  ahiUof  exdum^e. 

Oreenwajf  ▼.  Carringtem  -  594 


VERDICT. 

1.  The  Court  will  not  grant  a  nb 
for  setting  aside  a  verdict  on  the 
affidavit  of  the  failingpafty,  atat* 
ing  thkt  one  of  the  Jiity  was  a 
relktion  of  the  successful  partf| 
and  that  they  were  in  habteof 
friendship  and  intunacy  tcgetber, 
and  particularising  various  in- 
stances and  expressions  on  the 
part  of  the  juryman,  of  partiality 
and  prejudke,  as  detailed  in  Am 
body  of  the  oas^ 

Omomr.NaiA    «       *       ^$09 


WILL. 


2.  The  Court  will  not  stay  the  pos- 
tea  in  the  hands  of  the  associate, 
for  the  purpose  of  having  an 
attome/s  MU,  on  which  an  action 
lias  been  brought  and  a  verdict 
recoTcredy  referred  for  taxation, 
and  to  be  indorsed  according  to 
the  mUoeaiur,  where  the  Jury  ex- 
presslpr  found  a  **  verdict  for  the 
plaintiff  for  the  amount  of  his 
bills,  subject  to  taxation.'' 

They  discharged  a  rule  which 
had  been  obtained,  to  shew  cause 
why  such  an  application*  should 
not  be  granted,  with  eotU. 

Mewiii,  Geni.  r.  Femeley        -  234 

S.  The  Court  arretted  judgwimtt  af- 
ter a  teeond  verdiet^in  an  action 
for  damages,  sustained  by  giving 
credit  to  a  person  whose  circum- 
stances were  alleged  by  the  de- 
claration to  have  been  misrepre- 
sented to  the  plaintiff  by  the  de- 
fendants'—given for  the  plaUMf 
upon  a  new  trial,  granted  on  the 
ODJecUon  that  the  innuendo  was 
not  warranted  by  the  colloquium, 
where  the  action  could  not  be 
maintained  unless  it  were. 

GainMfordr.  Blackford  -       -  644 


WAGER. 

Vide  MoNBT  (Had  and  Received). 

WAIVER. 
Vide  Pbaoticb  (at  Law),  N^  2. 

WILL. 
Vide  Bbquest. —Construction 

(of  Wills).— DSTISB.-4«MACT. 


WRIT. 


WITNESS. 
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1.  G.  being  a  party  in  a  suit  referred 
to  arbitration,  having  been  also 
required  to  attend  at  Exeter  as  a 
witness  bdbre  the  arbitratbr,and 
to  bring  with  him  certain  papers 
in  his  possession,  to  be  read  on 
the  reference  which  was  appoint- 
ed for  the  20th  September,  left 
Lomdou  on  the  16th,  for  the  pur- 
pose of  going  thither,  and  pur- 
sued his  jouniey  iy  way  of  Cltf" 
ton,  in  order  to  procure  the  ne- 
cessary papers  which  had  been , 
left  there  during  a  previous  visit, 
in  custody  of  Us  wife,  who  had 
continued  and  was  still  remaining 
there,  and,  arriving  on  the  17th, 
employed  himself  in  asi^rtinghis 
papers  and  selecting  such  as  were 
necessary  to  take  with  him,  which 
occupied  him,  and  the  prof etnomal 
permm  whom  he  had  procured  to 
accompany  him  to  auist  in  so 
doing,  all  that  dav  and  the  nexti 
and  at  five  o'clock  of  the  latter 
day,  and  whilst  he  was  so  busied 
he  was  arrested  at  the  suit' of  a 
creditor : — Held,  that  he  was  pri- 
vOeged  during  the  journey,  in-r 
cluoinghis  stay  at  CHfton,  on  the 
ground  of  the  deviation  being  for 
a  necessary  purpose,  and  the 
delay  no  more  than  reasonable 
for  the  accomplishment  of  it,  ac- 
cording to  the  facts  stated  to  the 
Court  by  the  affidavits.  Oar- 
row.  Baron,  diooentiente :  aboemte 
Richardg,  Lord  Chief  Baron. 

Richett$  and  otken  v.  Gumey 

2.  Vide  EviBBNClE,  N"".  1. 


WRIT. 

iOfEsteni.) 

Teste  of  new  Writ 
Vide  Extent,  N^.  1. 
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S.  Brook B,  Prfnter. 
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